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M r .  J u s t i c e  Frank B. Morrison, Jr., d e l i v e r e d  t h e  Opinion of  

t h e  Court .  

P e t i t i o n e r ,  Aaron F e l i x ,  a p p l i e s  f o r  a  w r i t  of  habeas 

corpus  stemming from an o r d e r  of t h e  Four th  J u d i c i a l  D i s t r i c t  

Court  e n t e r e d  on May 27, 1981. This  o r d e r  revoked a  t h r e e  

yea r  d e f e r r e d  sen tence  g iven  p e t i t i o n e r  on May 22, 1978 and 

imposed a t h r e e  and one-half year  sen tence  a t  t h e  Montana 

S t a t e  P r i s o n  upon p e t i t i o n e r  . 
P e t i t i o n e r  was convic ted  of t h e f t ,  a  f e lony ,  i n  t h e  

D i s t r i c t  Court  of t h e  Four th  J u d i c i a l  D i s t r i c t ,  Missoula 

County. On May 22, 1978, he was given a  t h r e e  year  d e f e r r e d  

impos i t ion  of sen tence  on t h e  cond i t i on  t h a t  r e s t i t u t i o n  be  

made. 

On August 20, 1979, t h i s  d e f e r r e d  sen tence  w a s  cont inued 

and p e t i t i o n e r  was ordered  t o  complete r e s t i t u t i o n  by November 

5, 1980. P e t i t i o n e r  f a i l e d  t o  comply wi th  t h i s  o r d e r  by 

November 5,  1980, and a  p e t i t i o n  t o  revoke p e t i t i o n e r ' s  

d e f e r r e d  sen tence  was f i l e d  on January 16,  1981. A hea r ing  

on t h i s  p e t i t i o n  was he ld  May 27, 1981, t h r e e  y e a r s  and f i v e  

days  a f t e r  t h e  i n i t i a l  d e f e r r a l .  

A t  t h i s  hea r ing ,  p e t i t i o n e r  moved t o  d i smis s  t h e  proceeding 

on t h e  grounds t h a t  t h e  D i s t r i c t  Court  w a s  w i thou t  j u r i s d i c t i o n .  

The D i s t r i c t  Court  ove r ru l ed  p e t i t i o n e r ' s  o b j e c t i o n  concluding 

t h a t  t h e  Court  r e t a i n s  " . . . j u r i s d i c t i o n  (when) t h e  p e t i t i o n  

i s  f i l e d  w i t h i n  t h e  ( d e f e r r a l )  t ime." 

The D i s t r i c t  Court  sentenced p e t i t i o n e r  t o  t h r e e  and 

one-half y e a r s  i n  t h e  Montana S t a t e  P r i son .  P e t i t i o n e r  has  

been i n c a r c e r a t e d  s i n c e ,  e i t h e r  a t  t h e  Montana S t a t e  P r i s o n  

o r  t h e  Swan River Youth F o r e s t  Camp. 

P e t i t i o n e r  raises t h e  fo l lowing  i s s u e :  

1) Whether a D i s t r i c t  Court  r e t a i n s  j u r i s d i c t i o n  t o  

revoke a  d e f e r r e d  impos i t ion  of sen tence  beyond t h e  t i m e  

pe r iod  of d e f e r r a l  i f  a  p e t i t i o n  t o  revoke i s  t imely  f i l e d ?  



I n  S t a t e  v.  P o r t e r  (1964) ,  143 Mont. 528, 540, 541, 

391 P.2d 704, 711, t h i s  Court  s t a t e d  t h a t :  

" [ t l h i s  s t a t e  i s  committed t o  t h e  doc- 
t r i n e  t h a t  once a  v a l i d  sen tence  has  been 
pronounced, t h e  c o u r t  imposing t h e  same 
i s  l ack ing  i n  j u r i s d i c t i o n  t o  v a c a t e  o r  
modify t h e  sen tence ,  excep t  as o the rwi se  
provided - by s t a t u t e  . . ." (Emphasis 
added. ) 

Sec t ion  46-18-203, MCA, i s  a  s p e c i f i c  p rocedura l  s t a t u t e  

g r a n t i n g  judges,  m a g i s t r a t e s ,  o r  j u s t i c e s  of t h e  peace 

a u t h o r i t y  t o  revoke a  suspended sen tence  o r  impose sen tence  

fo l lowing  a  d e f e r r e d  impos i t ion  of sen tence .  Sec t ion  46-18- 

203, MCA, p rov ides :  

"Revocation of suspended o r  d e f e r r e d  
sen tence .  A judge, m a g i s t r a t e ,  o r  j u s t i c e  
of t h e  peace who has suspended t h e  execu- 
t i o n  of a sen tence  o r  d e f e r r e d  t h e  imposi- 
t i o n  of a  sen tence  of imprisonment under 
46-18-201 o r  h i s  successor  i s  a u t h o r i z e d ,  
dur ing  - t h e  pe r iod  of the suspended sen tence  
o r  d e f e r r e d  impos i t ion  of sen tence ,  his - 
d i s c r e t i o n ,  to revoke - the suspension - o r  
impose sen tence  and o rde r  the person E- 
mit t ed .  H e  may a l s o ,  i n  h i s  d i s c r e t i o n ,  
o rde r  t h e  p r i s o n e r  placed under t h e  j u r i s -  
d i c t i o n  of t h e  board of pardons as provid- 
ed by law o r  r e t a i n  such j u r i s d i c t i o n  w i t h  
h i s  c o u r t .  P r i o r  t o  t h e  r evoca t ion  of an  
o r d e r  suspending o r  d e f e r r i n g  t h e  impos i t ion  
of sen tence ,  t h e  person a f f e c t e d  s h a l l  be 
given a  hear ing."  (Emphasis added.) 

This  a u t h o r i t y  must be exe rc i sed  i n  accordance w i t h  t h e  

p r e c i s e  p rov i s ions  of t h i s  s e c t i o n ;  a c t i o n  by a  judge, 

m a g i s t r a t e ,  o r  j u s t i c e  of t h e  peace o u t s i d e  t h e  p r o v i s i o n s  

of Sec t ion  46-18-203, MCA, i s  wi thou t  j u r i s d i c t i o n .  S t a t e  

y. P o r t e r ,  supra .  

The c o n t r o l l i n g  language i n  Sec t ion  46-18-203, MCA, i s  

". . . dur ing  t h e  pe r iod  of such suspended sen tence  o r  

d e f e r r e d  impos i t ion  of sen tence .  . ." Determining t h e  

meaning of t h i s  ph ra se  d i sposes  of t h i s  p e t i t i o n .  

I t  i s  we l l  s e t t l e d  t h a t  i f  a  ". . . s t a t u t e  i s  p l a i n ,  



unambiguous, d i r e c t  and c e r t a i n ,  t h e  s t a t u t e  speaks  f o r  

i t s e l f  and t h e r e  i s  nothing l e f t  f o r  t h e  c o u r t  t o  cons t rue . "  

Shannon v.  K e l l e r  (1980) ,  Mont. , 612 P.2d 1293, 1294, 

37  S t .  Rep. 1079, 1081. Such i s  t h e  c a s e  be fo re  t h i s  Court .  

The words "dur ing  t h e  per iod"  a r e  extremely p l a i n  and 

unambiguous. The c l e a r  impor t  i s  t h a t  a  c o u r t  i s  v e s t e d  

w i t h  j u r i s d i c t i o n  t o  revoke a  suspended o r  d e f e r r e d  sen t ence  

on ly  du r ing  t h e  running of t h e  suspended o r  d e f e r r e d  sen tence .  

Once such time has  exp i r ed  a  c o u r t  i s  wi thou t  j u r i s d i c t i o n  

t o  dec ide  p e t i t i o n s  f o r  r evoca t ion  f i l e d  by t h e  S t a t e .  

The S t a t e  r e q u e s t s  t h i s  Court  t o  c o n s t r u e  Sec t ion  46- 

18-203, MCA, t o  mean t h a t  a  t imely  f i l e d  p e t i t i o n  f o r  

r evoca t ion  v e s t s  j u r i s d i c t i o n  i n  t h e  Cour t ,  r e g a r d l e s s  

whether t h e  hear ing  on such p e t i t i o n  i s  he ld  a f t e r  t h e  

suspended o r  d e f e r r e d  sen tence  has  expi red .  The S t a t e  

r e l i e s  on d e c i s i o n s  from Nevada and Oklahoma i n  suppor t  of 

t h i s  con ten t ion .  See Sherman v. Warden, Nevada S t a t e  P r i s o n  

(1978) Nev. , 581 P.2d 1278; Degraf fenre id  v .  

S t a t e  (1979) ,  0k.Cr. , 599 P.2d 1107. 

These a u t h o r i t i e s  a r e  n o t  i n  p o i n t .  Nevada and Oklahoma 

have s t a t u t o r y  p r o v i s i o n s  which v e s t  j u r i s d i c t i o n  i n  t h e  

c o u r t s  f o r  purposes of r evoca t ion  of suspended o r  d e f e r r e d  

sen t ences  upon t h e  f i l i n g  of a  p e t i t i o n  f o r  r evoca t ion .  

Therefore  a  t imely  f i l e d  p e t i t i o n  of r evoca t ion  i n  t h e s e  

s t a t e s  v e s t s  j u r i s d i c t i o n  i n  c o u r t s  when t h e  t i m e  of t h e  

suspended o r  d e f e r r e d  sen tence  has run.  

Montana ' s s t a t u t e  p e r t a i n i n g  t o  r evoca t ions  of suspended 

o r  d e f e r r e d  sen t ences ,  Sec t ion  46-18-203, MCA, c o n t a i n s  no 

language s t a t i n g  t h a t  a  t imely  f i l e d  p e t i t i o n  f o r  r evoca t ion  

invokes a  c o u r t ' s  j u r i s d i c t i o n  over t h e s e  m a t t e r s .  I t  i s  

ax iomat ic  t h a t  t h i s  Court  cannot  i n s e r t  what t h e  l e g i s l a t u r e  



has  n o t  s t a t u t o r i l y  inc luded .  Sec t ion  1 -2 -101 ,  MCA. 

I n  conc lus ion ,  w e  hold t h a t  Sec t ion  46-18-203, MCA, 

g r a n t s  j u r i s d i c t i o n  t o  judges,  m a g i s t r a t e s ,  o r  j u s t i c e s  of 

t h e  peace t o  revoke suspended sen tences  o r  impose sen t ences  

fo l lowing  d e f e r r e d  sen t ences  only  du r ing  t h e  pe r iod  of t h e  

suspended o r  d e f e r r e d  sen tences .  This  j u r i s d i c t i o n  ex tends  

on ly  through t h e  running of t h e  suspended o r  d e f e r r e d  sen t ence ,  

r e g a r d l e s s  of whether a p e t i t i o n  f o r  r evoca t ion  has  been 

f i l e d  p r i o r  t o  t h e  t e rmina t ion  of t h e  suspended o r  d e f e r r e d  

sen tence .  

Therefore ,  p e t i t i o n e r ' s  r e q u e s t  f o r  a  W r i t  of Habeas 

Corpus i s  gran ted .  I t  i s  hereby ordered  t h a t  such w r i t  

i s s u e  immediately and t h a t  p e t i t i o n e r  be  d i scharged  from t h e  

custody of t h e  Swan River Youth F o r e s t  Camp. 

We concur: 

Chief J u s t i c e  


