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M r .  J u s t i c e  Frank B. Morrison d e l i v e r e d  t h e  Opinion of t h e  
Court .  

P l a i n t i f f s  appea l  from t h e  d i s m i s s a l  of t h e i r  complaint  

a g a i n s t  Missoula County At torney Dusty Deschamps, J u s t i c e  of 

t h e  Peace J a n e t  Jensen and Missoula County S h e r i f f  Ray 

Froehl ich .  P l a i n t i f f s  a l s o  appea l  t h e  D i s t r i c t  C o u r t ' s  

award of $500 i n  a t t o r n e y  f e e s  t o  Jensen.  

On May 5, 1980, e i g h t  of t h e  a p p e l l a n t s  (Arwood S t ickney ,  

C h r i s s  Nelson, Barbara Welch, Daniel  Nelson, Dennis Nelson, 

Hiram Nelson, Michael Nelson and P a t s i e  Hoskinson) w e r e  i n  

t h e  courtroom of  J u s t i c e  Jensen awa i t i ng  t h e  misdemeanor 

t r i a l  of a p p e l l a n t  William O I N e i l l .  O ' N e i l l  was charged 

w i t h  v i o l a t i o n  of t h e  v e h i c u l a r  l i a b i l i t y  i n su rance  s t a t u t e .  

The a p p e l l a n t s  a r e  r e l a t e d  t o  O 'Ne i l l  and w e r e  p r e s e n t  t o  

show t h e i r  suppor t  f o r  h i s  cha l l enge  t o  t h e  c o n s t i t u t i o n a l i t y  

of t h e  s t a t u t e .  Deschamps was p r e s e n t  r e p r e s e n t i n g  Missoula 

County. Before t h e  t r i a l  began, Jensen asked t h e  a p p e l l a n t s  

t o  l e a v e  t h e  overcrowded courtroom. They r e fused .  Jensen 

found them i n  contempt, s e c t i o n  3-10-401(3), MCA, and immediately 

sentenced each t o  one day i n  j a i l .  The a p p e l l a n t s  he ld  i n  

contempt w e r e  taken i n t o  custody by t h e  Missoula County 

d e p u t i e s  and conf ined  i n  t h e  county j a i l  f o r  one day. The 

a p p e l l a n t s  served t h e i r  sen tences  and were r e l e a s e d .  

A complaint  f o r  damages was f i l e d  June 9, 1980. The 

complaint  named a s  defendants  t h e  S t a t e  of Montana, Missoula 

County, Deschamps, Jensen ,  F roeh l i ch  and t h e  a r r e s t i n g  

d e p u t i e s .  The S t a t e  of Montana was dismissed by t h e  ~ i s t r i c t  

Cour t  and i s  no longer  a  defendant  i n  t h i s  a c t i o n .  I n  

a d d i t i o n  t o  O ' N e i l l  and those  a p p e l l a n t s  found t o  be i n  

contempt, f i v e  o t h e r s ,  a l s o  r e l a t e d  t o  O ' N e i l l  and t h e  o t h e r  



a p p e l l a n t s ,  claimed damages from t h e  a r r e s t  and confinement. 

The a p p e l l a n t s  a l l e g e d  t h e  a c t i o n s  of Jensen c o n s t i t u t e d  

o f f i c i a l  misconduct i n  o f f i c e .  They a l l e g e d  Deschamps 

breached h i s  duty  t o  " a c t  and p reven t  a c t s  c o n s t i t u t i n g  

c r i m i n a l  conduct  when s a i d  a c t s  [were] committed i n  h i s  

presence' '  and t h a t  a p p e l l a n t  William O ' N e i l l  was denied h i s  

r i g h t  t o  p u b l i c  t r i a l .  The remaining damages claimed r e s u l t e d  

from t h e  j a i l  c o n d i t i o n s  and emotional  d i s t r e s s .  The complaint  

p a r t i c u l a r l y  a l l e g e d  t h a t ,  t h e  e l e c t e d  o f f i c i a l s  were l i a b l e  

i n  bo th  o f f i c i a l  and pe r sona l  c a p a c i t i e s .  

The D i s t r i c t  Court  d ismissed t h e  a c t i o n  a g a i n s t  Deschamps, 

Jensen  and F roeh l i ch ,  i n  bo th  o f f i c i a l  and pe r sona l  c a p a c i t i e s  

and awarded Jensen $500 i n  a t t o r n e y  f e e s  f i n d i n g  t h e  

pe r sona l  l i a b i l i t y  c la im a g a i n s t  he r  " f r i v o l o u s  and wi thou t  

appa ren t  m e r i t .  " 

Appel lan ts  have abandoned t h e i r  c la ims  a g a i n s t  Deschamps, 

Jensen and F roeh l i ch  i n  t h e i r  o f f i c i a l  c a p a c i t i e s ,  r e l y i n g  

upon t h e i r  appa ren t  conv ic t ion  t h a t  t h e i r  cause  can be 

supported on a  theory  of pe r sona l  l i a b i l i t y .  

Appel lan ts  p r e s e n t  two i s s u e s  i n  t h e  appeal :  

1. Whether t h e  D i s t r i c t  Court  p rope r ly  d i smissed  t h e  

a c t i o n  a g a i n s t  t h e  named o f f i c i a l s  i n  t h e i r  pe r sona l  c a p a c i t y .  

2 .  Whether t h e  D i s t r i c t  Court  e r r e d  i n  awarding a t t o r n e y  

f e e s  t o  t h e  j u s t i c e  of t h e  peace. 

Both cha l l enges  must f a i l .  

W e  hold t h e  D i s t r i c t  Court  p rope r ly  dismissed t h e  

a c t i o n  a g a i n s t  respondents  Deschamps, F roeh l i ch  and Jensen 

i n  t h e i r  pe r sona l  c a p a c i t i e s .  Appel lan ts  have f a i l e d  t o  

appea l  t h e  d i s m i s s a l  of t h e  a c t i o n  based upon o f f i c i a l  conduct ,  

t h e r e f o r e  Deschamps, F roeh l i ch  and Jensen a r e  no longer  

defendants  i n  t h e  a c t i o n .  F u r t h e r ,  we a f f i r m  t h e  D i s t r i c t  



C o u r t ' s  award of  a t t o r n e y  f e e s  i n c u r r e d  by Jensen i n  de fense  

of t h e  pe r sona l  l i a b i l i t y  claim. 

F i r s t ,  review of t h e  a p p e l l a n t s '  complaint  mandates t h e  

conc lus ion  t h e  D i s t r i c t  Court  a c t e d  p rope r ly .  The f a c t s  a s  

pleaded by a p p e l l a n t s  p r e s e n t  no b a s i s  f o r  pe r sona l  l i a b i l i t y .  

Throughout t h e  even t s  r e c i t e d  i n  t h e  complaint  t h e  respondents  

a c t e d  i n  t h e i r  o f f i c i a l  c a p a c i t i e s  on ly .  Under t h e  f a c t s  of 

t h i s  ca se ,  viewed i n  a  l i g h t  most f avo rab le  t o  a p p e l l a n t s ,  

t h e r e  simply can be no persona l  l i a b i l i t y  f o r  t h e  named 

respondents .  

Second, t h e  award of a t t o r n e y  f e e s  was w i t h i n  t h e  

d i s c r e t i o n a r y  powers of t h e  D i s t r i c t  Court .  We f i n d  no 

abuse of d i s c r e t i o n .  I n  Foy v. Anderson (1978) ,  176 Mont. 

507, 580 P.2d 1 1 4 ,  we a f f i rmed an award of a t t o r n e y  f e e s  

a l though  no s p e c i f i c  c o n t r a c t u a l  o r  s t a t u t o r y  g r a n t  s o  

provided.  We he ld  t h e  D i s t r i c t  Court  " r e s e r v [ e d ]  t h e  power 

t o  g r a n t  complete r e l i e f  under i t s  e q u i t y  power," which 

power should be a p p l i e d  on a  case-by-case b a s i s .  Like t h e  

defendant  who was awarded a t t o r n e y  f e e s  i n  FOY, Jensen ,  - 
through no f a u l t  of her  own, was fo rced  t o  p e r s o n a l l y  defend 

a g a i n s t  a  f r i v o l o u s  a c t i o n .  

Judgment a f f i rmed.  

We Concur: 


