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M r .  J u s t i c e  Fred J. Weber d e l i v e r e d  t h e  Opinion of t h e  
Court  . 

The marr iage of D.C. ( t h e  husband) and M.C. ( t h e  w i f e )  

w a s  d i s so lved  i n  January 1981 i n  t h e  D i s t r i c t  Court  of t h e  

T h i r t e e n t h  J u d i c i a l  D i s t r i c t ,  Yellowstone County, Montana. 

M.C. appea l s  from t h e  p o r t i o n s  of t h e  dec ree  r e l a t i v e  t o  

p rope r ty  d i s p o s i t i o n ,  maintenance and a t t o r n e y  f e e s .  We 

r e v e r s e  t h e  D i s t r i c t  Court  i n  r ega rd  t o  a l l  t h r e e  of t hose  

p o r t i o n s  of t h e  decree .  

The p a r t i e s  were marr ied i n  1960. Three c h i l d r e n  were 

born t o  them. A t  t h e  t ime of t h e  t r i a l ,  on ly  one of t h e  

c h i l d r e n  was a  minor, and she was 17 y e a r s  of age.  The 

husband was 44 y e a r s  of age and t h e  w i fe  w a s  4 0  y e a r s  of age 

when t h e  t r i a l  was had. The p rope r ty  of t h e  couple  c o n s i s t e d  

of  t h e  fami ly  home and i t s  f u r n i s h i n g s ,  t h e  p a r t i e s '  pe r sona l  

e f f e c t s ,  and two o l d  and u n r e l i a b l e  automobi les .  The husband 

has  been employed by t h e  Western Union Telegraph Company 

s i n c e  1960 and expec t s  t o  remain wi th  t h a t  company u n t i l  

r e t i r e m e n t .  H i s  g r o s s  income a t  t h e  t ime of t r i a l  was 

s l i g h t l y  i n  excess  of  $20,000 pe r  year .  The wi fe  d i d  n o t  

g radua te  from h igh  school .  She had no o u t s i d e  employment 

du r ing  t h e  marr iage.  The w i f e ' s  c o n t r i b u t i o n  t o  t h e  marr iage  

c o n s i s t e d  of r a i s i n g  t h e  c h i l d r e n ,  cooking and c l ean ing .  

The test imony r evea l ed  t h a t  t h e  w i f e ' s  c o n t r i b u t i o n  diminished 

dur ing  t h e  cou r se  of t h e  marr iage,  p r i m a r i l y  because of  mental  

problems. 

The husband t e s t i f i e d  t h a t  w i t h i n  a  few weeks of t h e i r  

mar r iage  it  became e v i d e n t  t h a t  h i s  w i f e  was incapab le  of 

doing t h e  shopping and br ing ing  home t h e  g r o c e r i e s .  Ea r ly  i n  

t h e  marr iage t h e  husband observed t h a t  h i s  wi fe  had a  



mental  d i s o r d e r  which l i m i t e d  he r  a b i l i t y  t o  func t ion  normally. 

Unfor tuna te ly ,  i t  was n o t  u n t i l  t h e  t i m e  of t h e  d i s s o l u t i o n ,  

n e a r l y  20  yea r s  l a t e r ,  t h a t  t h e  w i fe  w a s  f i r s t  brought  t o  a  

p s y c h i a t r i s t  f o r  d i a g n o s i s  and t rea tment .  The w i f e ' s  p s y c h i a t r i c  

and psychologica l  r e p o r t s  were e n t e r e d  i n  evidence i n  l i e u  

of d i r e c t  test imony by t h e  wife .  The c o n t e n t  of t hose  

r e p o r t s  i s  p e r t i n e n t  t o  our  r e s o l u t i o n  of  t h i s  case .  

M . C . ' s  p sycho log i s t  r epo r t ed  t h a t  M.C. was s u f f e r i n g  

from " a  s eve re  emotional  d i s tu rbance  diagnosed as sch izophren ic  

r e a c t i o n ,  ch ron ic  u n d i f f e r e n t i a t e d  type ."  The p s y c h o l o g i s t ' s  

c l i n i c a l  d e s c r i p t i o n  of t h e  e f f e c t s  of t h i s  d i s o r d e r  i s  t h a t  

M.C. has  "decreased coping s k i l l s ,  l i m i t e d  i n t e l l e c t u a l  

problem-solving c a p a b i l i t i e s , "  and has  exper ienced "withdrawal 

from p a r t i c i p a t i o n  i n  t h e  world of  everyday e v e n t s ,  and 

withdrawal from meaningful i n t e r p e r s o n a l  r e l a t i o n s h i p s . "  

The psycho log i s t  found t h a t  M.C. 

" i s  func t ion ing  a t  a  b o r d e r l i n e  l e v e l  of 
i n t e l l i g e n c e  c l a s s i f i c a t i o n .  However, 
t h i s  i s  n o t  a  consequence of l i m i t e d  i n -  
t e l l e c t u a l  r e sou rces ,  b u t  i s  more a func- 
t i o n  of he r  s eve re  emotional  withdrawal 
dur ing  r e c e n t  yea r s .  This  person i s  a  
ch ron ic  emot iona l ly  d i s t u r b e d  i n d i v i d u a l  
who has n o t  p a r t i c i p a t e d  meaningful ly  i n  
t h e  everyday even t s  of t h e  world around 
her  dur ing  r e c e n t  yea r s .  A s  a  consequence, 
t h e r e  has  been a sharp  d e t e r i o r a t i o n  i n  
i n t e l l e c t u a l  func t ion ing  because of d i s -  
use."  

The psycho log i s t  found M.C. t o  be i n  t h e  bottom t e n  p e r  

c e n t  of t h e  gene ra l  popula t ion  i n t e l l e c t u a l l y .  Most impor t an t  

f o r  our  purposes ,  M.C. was found t o  be " d i s a b l e d  a s  f a r  a s  

h e r  a b i l i t y  t o  p a r t i c i p a t e  i n  t h e  compe t i t i ve  job market .  " 

The p rospec t s  f o r  an improvement i n  he r  cond i t i on  do no t  

appear  good. "The prognos is  f o r  a  ch ron ic  u n d i f f e r e n t i a t e d  

sch izophren ic  r e a c t i o n  i s  very  guarded. The l i k e l i h o o d  t h a t  

t h i s  woman would b e n e f i t  from p r o f e s s i o n a l  psychotherapy i s  



low." The r e p o r t  recommended t h a t  M.C. "should be provided 

a s s i s t a n c e  through some p u b l i c  f a c i l i t y ,  such as [ t h e ]  

Div is ion  of Vocat ional  R e h a b i l i t a t i o n .  " I t  appears  t h a t  

voca t iona l  r e h a b i l i t a t i o n  would s e r v e  a s  therapy  r a t h e r  than 

p r e p a r a t i o n  f o r  employment: " I f  she  i s  given he lp  i n  t h e  

form of employment a s s i s t a n c e ,  she  should be r equ i r ed  t o  

p a r t i c i p a t e  i n  job f u n c t i o n s  i n  a  meaningful way i n  o r d e r  

t o  r e c e i v e  her  check." F i n a l l y ,  t h e  r e p o r t  adv ised  t h a t  

M.C. would a l s o  need a s s i s t a n c e  from t h e  Department of 

S o c i a l  and R e h a b i l i t a t i v e  Se rv i ces  i n  t h e  form of b a s i c  l i f e  

s k i l l s  t r a i n i n g .  

The D i s t r i c t  Court  must cons ider  a  number of f a c t o r s  i n  

a r r i v i n g  a t  a  d i s p o s i t i o n  of p rope r ty  i n  a  d i s s o l u t i o n  

proceeding.  Among t h e s e  f a c t o r s  a r e :  t h e  d u r a t i o n  of t h e  

marr iage;  t h e  age ,  h e a l t h ,  occupa t ion ,  v o c a t i o n a l  s k i l l s ,  e s t a t e ,  

l i a b i l i t i e s ,  employab i l i t y ,  amount and sou rces  of income and 

needs of each of  t h e  p a r t i e s ;  whether t h e  p rope r ty  d i s p o s i t i o n  

i s  i n  l i e u  of o r  i n  a d d i t i o n  t o  maintenance; and t h e  oppor tun i ty  

of  each f o r  f u t u r e  a c q u i s i t i o n  of c a p i t a l  a s s e t s  and income. 

Sec t ion  40-4-202, MCA. Before a  c o u r t  can award maintenance 

i n  a  d i s s o l u t i o n  proceeding,  t h e r e  must be a  f i n d i n g  t h a t  

t h e  spouse seeking maintenance l a c k s  s u f f i c i e n t  p rope r ty  t o  

p rov ide  f o r  h i s  reasonable  needs and t h a t  t h e  spouse i s  

unable  t o  suppor t  himself  through a p p r o p r i a t e  employment. 

Sec t ion  40-4-203(1), MCA. I f  maintenance i s  t o  be awarded, 

t h e  amount and d u r a t i o n  of t h e  award i s  determined by cons ider ing :  

t h e  f i n a n c i a l  r e sou rces  of t h e  p a r t y  seek ing  maintenance, 

i n c l u d i n g  m a r i t a l  p rope r ty  apport ioned t o  him and h i s  a b i l i t y  

t o  meet h i s  needs independent ly;  t h e  t ime necessary  t o  

a c q u i r e  s u f f i c i e n t  educa t ion  o r  t r a i n i n g  t o  enable  t h e  p a r t y  

seek ing  maintenance t o  f i n d  a p p r o p r i a t e  employment; t h e  s t anda rd  



of l i v i n g  e s t a b l i s h e d  du r ing  t h e  marr iage;  t h e  d u r a t i o n  of 

t h e  marr iage;  t h e  age  and t h e  phys i ca l  and emotional  c o n d i t i o n  

of t h e  spouse seek ing  maintenance; and t h e  a b i l i t y  of t h e  

spouse from whom maintenance i s  sought  t o  m e e t  h i s  needs 

whi le  meeting those  of t h e  spouse seek ing  maintenance. 

Sec t ion  40-4-203(2), MCA. 

The dec ree  of d i s s o l u t i o n  i n  t h e  c a s e  be fo re  us  made 

t h r e e  a l l o c a t i o n s  t o  t h e  wife .  F i r s t ,  t h e  husband was 

ordered  t o  provide medical  i n su rance  f o r  t h e  w i fe  v i a  a 

b a s i c  medical  p o l i c y  and a  major medical  po l i cy .  The t o t a l  

monthly premiums f o r  t h e  p o l i c i e s  was $62.82 a t  t h e  t i m e  of 

t r i a l .  There i s  no i n d i c a t i o n  i n  t h e  r eco rd  of t h e  amount 

t h a t  t h e s e  p o l i c i e s  provide f o r  p s y c h i a t r i c  t rea tment .  

Second, t h e  wi fe  was awarded a  p o r t i o n  of t h e  f u r n i t u r e  and 

household i t ems .  Thi rd ,  t h e  wi fe  was t o  be given 50 p e r  

c e n t  of t h e  n e t  proceeds of t h e  s a l e  of t h e  fami ly  home, 

a f t e r  deduct ion of c l o s i n g  c o s t s ,  r e a l  e s t a t e  f e e s ,  f e e s  of 

t h e  w i f e ' s  a t t o r n e y  and her  guard ian  ad l i t e m ,  a  home improve- 

ment l oan ,  t h e  c o s t  of t h e  w i f e ' s  p r e t r i a l  p s y c h i a t r i c  

examinat ions ,  c a p i t a l  g a i n s  t axes ,  and a l l  o t h e r  t a x e s ,  

l i e n s  o r  encumbrances on t h e  home. The w i f e ' s  cash  award 

from t h e  s a l e  of  t h e  home, a f t e r  a l l  deduc t ions ,  would be less 

than  $25,000 wi thou t  c o n s i d e r a t i o n  of p o t e n t i a l  income t axes .  

This  sum w a s  t o  be p u t  i n  a  t r u s t  fund,  t h e  proceeds of 

which w e r e  t o  p rov ide  f o r  t h e  c a r e ,  suppor t  and maintenance 

of  t h e  wife .  I n  her  appea l ,  t h e  w i fe  a rgues  t h a t  t h e  c o u r t  

e r r e d  by: (1) r e q u i r i n g  one-half of t h e  w i f e ' s  a t t o r n e y  f e e s  

t o  be pa id  o u t  of t h e  proceeds of t h e  s a l e  of t h e  home; ( 2 )  

n o t  awarding maintenance t o  t h e  wi fe ;  and (3 )  n o t  awarding 

t h e  w i fe  a  l a r g e r  s h a r e  of t h e  proceeds of t h e  s a l e  of t h e  

house. 



The ~ i s t r i c t  Court  based i t s  de te rmina t ion  of  t h e  

f i n a n c i a l  a s p e c t s  of t h i s  c a s e  upon f a c t u a l  c o n s i d e r a t i o n s  

which a r e  n o t  always supported by t h e  r eco rd .  The c o u r t  

noted t h a t  t h e  husband had two ou t s t and ing  d e b t s  which would 

n o t  be ex t inguished  by t h e  s a l e  of t h e  house. The c o u r t  

a l s o  noted t h a t  t h e  c o u p l e ' s  t h r e e  c h i l d r e n  were s t i l l  

r e s i d i n g  a t  home. Without e l a b o r a t i o n ,  t h e  c o u r t  found t h a t  

i t  was reasonable  t o  assume t h a t  t h e  husband would con t inue  

t o  c a r r y  t h e  f i n a n c i a l  burden of being a  p a r e n t  beyond t h e  

d a t e  of t h e  c h i l d r e n ' s  ma jo r i t y .  The D i s t r i c t  Court  a l s o  

found t h a t  t h e  husband was n o t  f i n a n c i a l l y  a b l e  t o  pay 

maintenance t o  t h e  w i fe  o t h e r  than provid ing  medical  i n su rance ,  

and t h a t  t h e  on ly  means of p rov id ing  f i n a n c i a l  a s s i s t a n c e  t o  

t h e  w i fe  was from he r  50% of t h e  e q u i t y  i n  t h e  fami ly  home. 

The t o t a l  o b l i g a t i o n  owing under t h e  two d e b t s  mentioned 

above was on ly  $1,325.88, an amount t h a t  would be pa id  o f f  

i n  t h e  near  f u t u r e .  The record  does r e v e a l  t h a t  t h e  husband 

had a d e s i r e  t o  con t inue  t o  a i d  h i s  c h i l d r e n  beyond t h e  t i m e  

when t h e  law r e q u i r e s  such a i d  from him. However, w e  f i n d  

nothing i n  t h e  law which t ransmutes  p a r e n t a l  g e n e r o s i t y  i n t o  

an o b l i g a t i o n  which r e l i e v e s  a  spouse from a  p o t e n t i a l  du ty  

t o  p rov ide  maintenance i n  a d i s s o l u t i o n  a c t i o n .  

The c o u r t  found t h a t  t h e  w i fe  was " s u f f e r i n g  from a  

s eve re  emotional  psychologica l  d i s tu rbance . "  The c o u r t  a l s o  

found, i n  a  mild  unders ta tement ,  t h a t  t h e  w i fe  "may exper ience  

d i f f i c u l t y  i n  o b t a i n i n g  and keeping any type  of employment." 

And, even though t h e  c o u r t  found t h a t  t h e  w i fe  w i l l  need 

psychologica l  h e a l t h  c a r e  t r ea tmen t  i n  t h e  f u t u r e ,  and t h a t  

he r  minimum l i v i n g  expenses would be $600.00 per  month, t h e  

c o u r t ' s  dec ree  r e q u i r e s  t h i s  4 0  yea r  o l d  woman t o  l i v e  o f f  



of  a  t r u s t  wi th  a  p r i n c i p a l  of less than $25,000.00. 

I t  i s  c l e a r  t h a t  t h e  income from t h e  t r u s t  could n o t  

meet t h e  $600.00 p e r  month minimum l i v i n g  expenses of  t h e  

wi fe .  I f  p r i n c i p a l  i s  used t o  meet he r  needs,  t h e  t r u s t  

soon would be exhausted.  This Court  has  he ld  under f a c t s  

s i m i l a r  t o  t hose  i n  t h e  p r e s e n t  c a s e  t h a t  i f  t h e  e f f e c t  of 

n o t  awarding maintenance i s  t o  make a spouse a ward of t h e  

s t a t e ,  maintenance should be awarded i f  p o s s i b l e .  Stenberg 

v. Stenberg (1973),  161 Mont. 164, 505 P.2d 1 1 0 .  That  

holding i s  a p p l i c a b l e  i n  t h i s  c a s e  no twi ths tanding  t h e  

adopt ion of t h e  Uniform Marriage and Divorce Act i n  1975. 

The record  shows t h a t  t h e  w i fe  has  no employment s k i l l s ,  and 

i n  a d d i t i o n ,  her  psychologica l ,  emot ional  and i n t e l l e c t u a l  

cond i t i on  a r e  such a s  t o  p reven t  he r  from being employed i n  

t h e  f o r e s e e a b l e  f u t u r e .  The record  does n o t  show t h a t  t h e  

w i f e  has  any o t h e r  sou rces  of income o r  o p p o r t u n i t i e s  f o r  

a c q u i s i t i o n  of c a p i t a l  a s s e t s  i n  t h e  f u t u r e .  The p r o v i s i o n s  

of t h e  dec ree ,  i n c l u d i n g  t h e  proposed t r u s t ,  a r e  n o t  s u f f i c i e n t  

t o  provide f o r  t h e  reasonable  needs of t h e  wife .  Unless 

t h e r e  i s  a  change i n  t h e  dec ree ,  i t  i s  appa ren t  t h a t  t h e  

w i fe  w i l l  become a  ward of t h e  government i n  a  r e l a t i v e l y  

s h o r t  t i m e .  Th is  i s  i n a p p r o p r i a t e  where she  was t h e  w i fe  of 

D.C. f o r  20  years .  

We r e v e r s e  t hose  p o r t i o n s  of t h e  dec ree  r e l a t i v e  t o  

a t t o r n e y  f e e s ,  p rope r ty  d i s p o s i t i o n  and maintenance. I n  

view of t h e  l i m i t e d  f i n a n c i a l  r e sou rces  of t h e  w i fe ,  w e  f i n d  

t h a t  an award should be  made t o  t h e  w i fe  of a t t o r n e y  f e e s  

and c o s t s ,  bo th  a t  t r i a l  and on t h i s  appea l ,  wi th  such i t ems  

t o  be pa id  by t h e  husband. Sec t ion  40-4-110, MCA. The 

cause  i s  remanded t o  t h e  D i s t r i c t  Court  w i t h  t h e  fo l lowing  

i n s t r u c t i o n s  : 



1) Determine t h e  w i f e ' s  reasonable  a t t o r n e y  f e e s  and 

c o s t s ,  bo th  a t  t r i a l  and on appeal ;  

2) Re-examine t h e  p rope r ty  d i s p o s i t i o n  and determine 

a d i s p o s i t i o n  which w i l l  m e e t  t h e  reasonable  needs of t h e  

wi fe ;  

3 )  Based upon t h e  apparen t  need f o r  l i f e t i m e  maintenance, 

determine t h e  reasonable  amount of maintenance t o  be pa id  by 

t h e  husband t o  t h e  w i fe ,  w i th  t h e  award t o  be f l e x i b l e  

enough t o  provide f o r  t h e  needs of bo th  p a r t i e s  a s  t h e i r  

economic s i t u a t i o n s  change; 

4 )  Consider t h e  comparative needs of t h e  husband and 

wi fe  and determine i f  it i s  reasonably p o s s i b l e  t o  extend 

t h e  maintenance p r o v i s i o n s  beyond t h e  r e t i r e m e n t  o r  d e a t h  of 

t h e  husband. S e c t i o n  40-4-208 ( 4 ) ,  MCA. 

Reversed and remanded. 

We Concur: 

p e  8. vw, t A A q  
Chief J u s t l c e  


