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M r .  Ch i e f  J u s t i c e  F rank  I .  H a s w e l l  d e l i v e r e d  t h e  O p i n i o n  of t h e  
C o u r t .  

The sole q u e s t i o n  i n  t h i s  a p p e a l  is w h e t h e r  t h e  e a r n i n g s  

o f  a judgment  d e b t o r  f o r  h i s  p e r s o n a l  s e r v i c e s  are exempt  from 

e x e c u t i o n  on a judgment  f o r  unpa id  a l imony .  The Distr ic t  C o u r t  

h e l d  s u c h  e a r n i n g s  exempt .  W e  a f f i r m .  

On F e b r u a r y  22 ,  1 9 8 0 ,  a p p e l l a n t  Mi ldred  Whi te  o b t a i n e d  a 

judgment  f o r  d e l i n q u e n t  a l imony  payments  a g a i n s t  r e s p o n d e n t  

Manuel Whi te  i n  t h e  S u p e r i o r  C o u r t  o f  Spokane ,  Washing ton .  T h i s  

judgment  was sued  upon i n  t h e  ~ i s t r i c t  C o u r t  of  L e w i s  and C l a r k  

Coun ty ,  Montana i n  May, 1980 ,  and r educed  to judgment  i n  t h e  sum 

o f  $39 ,502 .65  i n  t h e  Montana C o u r t  i n  December,  1980.  

F o l l o w i n g  e n t r y  o f  judgment ,  r e s p o n d e n t  Manuel Whi te  f i l e d  

a n  a f f i d a v i t  o f  exempt ion  p u r s u a n t  to s e c t i o n  25-13-614, MCA, 

c l a i m i n g  t h a t  h i s  e a r n i n g s  f o r  h i s  p e r s o n a l  s e r v i c e s  were 

n e c e s s a r y  f o r  t h e  u se  o f  h i s  f a m i l y  s u p p o r t e d  i n  whole or  i n  p a r t  

b y  h i s  l a b o r  and t h e r e f o r e  were exempt from e x e c u t i o n .  A t t a c h e d  

t o  t h e  a f  f  i d a v i t  o f  exempt ion  was a s t a t e m e n t  i n d i c a t i n g  h i s  n e t  

m o n t h l y  income was a p p r o x i m a t e l y  $2 ,600  and a n  i t e m i z a t i o n  of h i s  

m o n t h l y  e x p e n s e s  n e c e s s a r y  to s u p p o r t  h i s  f a m i l y  i n  t h e  t o t a l  

amount  o f  a p p r o x i m a t e l y  $2 ,975  f o r  a n e t  mon th ly  d e f i c i t  of  

a p p r o x i m a t e l y  $375. No i s s u e  was r a i s e d  i n  t h e  D i s t r i c t  C o u r t  

c o n c e r n i n g  t h e  v a l i d i t y  of  any  o f  t h e  items c l a i m e d  as n e c e s s a r y  

f o r  t h e  s u p p o r t  of  h i s  f a m i l y .  

I n  J a n u a r y ,  1 9 8 1 ,  a p p e l l a n t  Mi ldred  Whi t e  s u b m i t t e d  a w r i t  

o f  e x e c u t i o n  f o r  i s s u a n c e  by t h e  c l e r k  of  c o u r t  of Lewis  and 

C l a r k  County.  She f i l e d  a s u p p o r t i n g  b r i e f  c l a i m i n g  t h a t  

M o n t a n a ' s  exempt ion  s t a t u t e  h a s  no a p p l i c a t i o n  to a n  e x e c u t i o n  

b a s e d  upon a judgment  f o r  d e l i n q u e n t  a l imony  payments  and t h e r e -  

f o r e  a p p e l l a n t ' s  claim of exempt ion  of  h i s  e a r n i n g s  w a s  i n v a l i d .  

On May 1 8 ,  1 9 8 1 ,  t h e  Dis t r ic t  C o u r t  o r d e r e d  t h e  c l e r k  o f  

c o u r t  to d e n y  a p p e l l a n t ' s  r e q u e s t  f o r  a w r i t  of  e x e c u t i o n  " t h e r e  

b e i n g  no l e g a l  c a u s e  shown . . . why t h e  e a r n i n g s  of  t h e  d e f e n -  



d a n t  [ a p p e l l a n t  h e r e ]  f o r  h i s  p e r s o n a l  s e r v i c e s  s h o u l d  n o t  be 

exempt  unde r  s a i d  s t a t u t e . "  ( B r a c k e t e d  i d e n t i f i c a t i o n  added . )  

A p p e l l a n t  Mi ld red  Whi te  h a s  a p p e a l e d  from t h e  D i s t r i c t  

C o u r t ' s  o r d e r  d e n y i n g  t h e  i s s u a n c e  o f  a w r i t  of  e x e c u t i o n .  

M o n t a n a ' s  exempt ion  s t a t u t e  p r o v i d e s  i n  p e r t i n e n t  p a r t :  

" E a r n i n g s  o f  judgment  d e b t o r .  (1) The e a r n i n g s  
o f  t h e  judgment  d e b t o r  f o r  h i s  p e r s o n a l  s e r v i c e s  
r e n d e r e d  a t  any  t i m e  w i t h i n  45 d a y s  n e x t  p r e -  
c e d i n g  t h e  l e v y  o f  e x e c u t i o n  or a t t a c h m e n t ,  when 
i t  a p p e a r s  by  t h e  deb tor ' s  a f f i d a v i t  or o t h e r w i s e  
t h a t  s u c h  e a r n i n g s  are n e c e s s a r y  f o r  t h e  use  of  
h i s  f a m i l y  s u p p o r t e d  i n  whole or i n  p a r t  by h i s  
l a b o r ,  a r e  exempt  . . . 
" ( 2 )  The words  ' h i s  f a m i l y ' ,  as used i n  t h i s  
s e c t i o n ,  a r e  to be c o n s t r u e d  w i t h  t h e  words  

head  o f  f a m i l y '  , as used i n  70-32-102". 
S e c t i o n  25-13-614, MCA. 

"Head o f  f a m i l y "  is d e f i n e d  i n  s e c t i o n  70-32-102, 

MCA, i n  p e r t i n e n t  p a r t  i n  t h e  f o l l o w i n g  l a n g u a g e :  

"Head o f  f a m i l y  d e f i n e d .  The p h r a s e  ' h e a d  o f  a -- 
f a m i l y 1  as  used i n  t h i s  c h a p t e r  i n c l u d e s  w i t h i n  
i t s  meaning:  

" ( 1 )  t h e  husband and w i f e  a c t i n g  t o g e t h e r  or 
e i t h e r  one  o f  them i f  t h e y  d o  n o t  j o i n  i n  t h e  
p a r t i c u l a r  t r a n s a c t i o n .  I n  any  g i v e n  t r a n s a c -  
t i o n  which r e q u i r e s  a c t i o n  by t h e  head o f  a 
f a m i l y ,  t h e  s p o u s e  who u n d e r t a k e s  t h e  t r a n s a c -  
t i o n  s h a l l  be deemed head of  t h e  f a m i l y  i n  
r e g a r d  to t h a t  p a r t i c u l a r  t r a n s a c t i o n .  

" ( 3 )  e v e r y  p e r s o n  who h a s  r e s i d i n g  on  t h e  premi-  
ses w i t h  him or h e r  and unde r  h i s  or h e r  care 
and  m a i n t e n a n c e  e i t h e r :  

" ( a )  h i s  o r  h e r  minor  c h i l d  or  t h e  mino r  c h i l d  
o f  h i s  o r  h e r  w i f e  or husband o r  f o r m e r  w i f e  or 
husband  . . ." 
A p p e l l a n t  Mi ld red  Whi t e  c o n t e n d s  t h a t  Montana'  s 

e x e m p t i o n  s t a t u t e  h a s  no a p p l i c a t i o n  to a  c l a i m  f o r  

d e l i n q u e n t  a l imony .  She a r g u e s  t h a t  t h e  bas i s  of a l imony  is 

t h e  n a t u r a l  o b l i g a t i o n  o f  a husband to s u p p o r t  h i s  w i f e ;  t h a t  it 

is n o t  a d e b t  w i t h i n  t h e  meaning o f  exempt ion  s t a t u t e s ;  t h a t  it 

d o e s  n o t  create a d e b t o r - c r e d i t o r  r e l a t i o n s h i p  be tween  husband 

and  w i f e ;  and t h e r e f o r e  it is beyond t h e  p u r p o s e  and s cope  of  

e x e m p t i o n  s t a t u t e s  whose p u r p o s e  is t o  s a v e  t h e  d e b t o r  a 



means o f  s u p p o r t i n g  h i s  f a m i l y .  She p o i n t s  o u t  t h a t  o t h e r  

c o u r t s  have  g e n e r a l l y  so h e l d ,  c i t i n g  Anno: Enforcement  of  

claim f o r  a l imony  e tc .  a g a i n s t  e x e m p t i o n s ,  54 ALR2d 1422 ;  

B r u t o n  v. T e a r l e  ( 1 9 3 6 ) ,  7  Ca l .2d  48 ,  59 P.2d 953;  Yager v .  

Yager  ( 1 9 3 6 )  7  Ca l .2d  213,  60 P.2d 422; Rankins  v. Rankins  

( 1 9 4 2 ) ,  52 Cal .2d 231,  126  P.2d 125;  Ex p a r t e  Sma l lbone  

( 1 9 4 0 1 ,  1 6  Ca l .2d  532 ,  106  P.2d 873;  Henry v .  Henry ( 1 9 6 0 ) ,  

1 8 2  Cal.App.2d 707 ,  6  C a l . R p t r .  418; ~ i c k e l  v. B i c k e l  

She g o e s  on t o  a r g u e  t h a t  t h e  mon th ly  e x p e n s e s  l i s t e d  

b y  r e s p o n d e n t  as n e c e s s a r y  f o r  t h e  s u p p o r t  o f  h i s  f a m i l y  

d e s e r v e  s c r u t i n y  to d e t e r m i n e  t h e i r  n e c e s s i t y  w i t h i n  t h e  

meaning  o f  Mon tana ' s  exempt ion  s t a t u t e .  F i n a l l y ,  s h e  p o i n t s  

o u t  t h a t  t h e  r e s u l t  of  u p h o l d i n g  r e s p o n d e n t ' s  claim o f  

e x e m p t i o n  is t o  f a v o r  second  and t h i r d  w ives  and c h i l d r e n  a t  

t h e  e x p e n s e  o f  h e r  p r i o r  c la im--an i n d e f e n s i b l e  social 

p o l i c y .  

The i s s u e  posed i n  t h i s  case h a s  n o t  been  a d j u d i c a t e d  

i n  Montana.  Both a p p e l l a n t  and r e s p o n d e n t  concede  t h i s .  

A p p e l l a n t  s e e k s  to p e r s u a d e  u s  to h o l d  i n  h e r  f a v o r  by 

r u l i n g s  o f  c o u r t s  o f  sister s ta tes  e i t h e r  t h a t  t h e i r  exemp- 

t i o n  s t a t u t e s  d o  n o t  e x p r e s s l y  encompass  claims or judgments  

f o r  d e l i n q u e n t  a l imony  o r  by j u d i c i a l  i n t e r p r e t a t i o n  or 

c o n s t r u c t i o n  o f  t h e i r  exempt ion  s t a t u t e s  to t h a t  e f f e c t  . 
W e  r ema in  unpe r suaded  . W e  r e c o g n i z e  t h a t  a l imony  

claims rest on a d i f f e r e n t  b a s i s  t h a n  o r d i n a r y  d e b t s .  The 

U n i t e d  S t a t e s  Supreme C o u r t  h a s  p o i n t e d  o u t  t h i s  d i f f e r e n c e  

i n  t h i s  l a n g u a g e :  

"Permanent  a l imony  is r e g a r d e d  r a t h e r  as a por-  
t i o n  o f  t h e  husband I s  e s t a t e  to which t h e  w i f e  
is  e q u i t a b l y  e n t i t l e d ,  t h a n  s t r i c t l y  a d e b t ;  
a l i m o n y  from t i m e  t o  t i m e  may be r e g a r d e d  as a 
p o r t i o n  o f  h i s  c u r r e n t  income or e a r n i n g s . "  
Audubon v.  S h u f e l d t  ( 1 9 0 1 ) ,  1 8 1  U.S. 575 ,  578 ,  
2 1  S e c t .  7 3 5 ,  45 L.Ed 1009 .  

B e  t h a t  as it may, a claim f o r  d e l i n q u e n t  a l imony  



when r educed  t o  judgment  becomes merged i n  t h e  judgment and 

loses i ts u n d e r l y i n g  c h a r a c t e r .  The judgment  creates a d e b t  

owed by  t h e  f o r m e r  husband to t h e  ex -wi f e .  The judgment  

creates a d e b t o r - c r e d i t o r  r e l a t i o n s h i p  be tween  them t h e  same 

a s  a n y  o t h e r  money judgment  be tween  a p l a i n t i f f  and d e f e n d a n t .  

I n  c o n s t r u i n g  Montanat  s exempt ion  s t a t u t e ,  t h e  

i n t e n t i o n  o f  t h e  l e g i s l a t u r e  is t o  be p u r s u e d  i f  p o s s i b l e .  

S e c t i o n  1-2-102, MCA. The i n t e n t i o n  of  t h e  l e g i s l a t u r e  mus t  

f i r s t  be d e t e r m i n e d  from t h e  p l a i n  meaning of  t h e  words  

u s e d ,  and i f  i n t e r p r e t a t i o n  of  t h e  s t a t u t e  c a n  be so 

d e t e r m i n e d ,  t h e  c o u r t s  may n o t  go f u r t h e r  and a p p l y  any  

o t h e r  means o f  i n t e r p r e t a t i o n .  Haker v.  S o u t h w e s t e r n  

Ra i lway  Co. ( 1 9 7 8 ) ,  176  Mont. 364,  578 P.2d 724;  Montana 

A s s ' n  of  U n d e r w r i t e r s  v.  S t a t e  of  Montana ( 1 9 7 7 ) ,  172  Mont. 

211 ,  563  P.2d 577. Where t h e  l a n g u a g e  of  a s t a t u t e  is 

p l a i n ,  unambiguous,  d i r e c t  and c e r t a i n  t h e r e  is n o t h i n g  l e f t  

f o r  t h e  c o u r t  to c o n s t r u e .  D o u l l  v .  W o h l s c h l a g e r  ( 1 9 6 3 ) ,  

1 4 1  Mont. 354 ,  377 P.2d758; N a t ' l  Elec. C o n t r a c t o r s  A s s ' n  v. 

S t a t e  Bd. o f  E d u c a t i o n  ( 1 9 6 0 ) ,  137  Mont. 382 ,  352 P.2d 258; 

Vaughn & R a g s d a l e  Co .  v .  S t .  Bd. o f  E q u a l i z a t i o n  ( 1 9 3 9 )  , 109  

Mont. 52 ,  96 P.2d 420.  The f u n c t i o n  of  t h e  C o u r t  i n  

c o n s t r u i n g  a  s t a t u t e  is s i m p l y  to a s c e r t a i n  and d e c l a r e  what  

is  i n  terms or i n  s u b s t a n c e  c o n t a i n e d  t h e r e i n ,  n o t  to i n s e r t  

wha t  h a s  been  o m i t t e d  or o m i t  what h a s  been  i n s e r t e d .  

S e c t i o n  1-2-101, MCA. I n  s h o r t ,  i t  is s i m p l y  t h e  d u t y  of 

t h e  Supreme C o u r t  to c o n s t r u e  t h e  l a w  a s  it f i n d s  it. 

Dunphy v.  Anaconda C o .  ( 1 9 6 8 ) ,  1 5 1  Mont. 7 6 ,  438 P.2d 660  

and  cases c i t e d  t h e r e i n .  

App ly ing  t h e  f o r e g o i n g  r u l e s  of  s t a t u t o r y  c o n s  t r u c -  

t i o n ,  w e  h o l d  t h a t  Montana ' s  exempt ion  s t a t u t e  d o e s  n o t  d i f -  

f e r e n t i a t e  be tween  d i f f e r e n t  k i n d s  or t y p e s  o f  judgments .  

The p l a i n  l a n g u a g e  o f  t h e  s t a t u t e  p r o v i d e s  an  exempt ion  of 

e a r n i n g s  a g a i n s t  t h e  l e v y  o f  any  e x e c u t i o n  r e g a r d l e s s  of  t h e  



n a t u r e  o f  t h e  u n d e r l y i n g  claim. T h i s  C o u r t  is n o t  empowered 

t o  i n s e r t  an  e x c e p t i o n  t o  t h e  exempt ion  s t a t u t e  c o n s i s t i n g  

o f  judgments  f o r  d e l i n q u e n t  a l imony  payments .  W e  c a n n o t  

i n s e r t  wha t  h a s  been  o m i t t e d  from t h e  s t a t u t e .  W e  mus t  

c o n s t r u e  t h e  s t a t u t e  as w e  f i n d  it. I f  t h e  r e s u l t  c o n t r a -  

v e n e s  e n l i g h t e n e d  p u b l i c  p o l i c y ,  it is f o r  t h e  l e g i s l a t u r e  and 

n o t  t h e  c o u r t s  t o  amend t h e  s t a t u t e .  I t  is n o t  t h e  f u n c t i o n  of 

t h e  c o u r t s  to improve l e g i s l a t i v e  a c t s  by j u d i c i a l  amendment. 

W e  do  n o t  r e a c h  t h e  claim of  a p p e l l a n t  t h a t  some of  

t h e  i n d i v i d u a l  e x p e n s e  items i n  r e s p o n d e n t ' s  claim o f  exemp- 

t i o n  may n o t  be n e c e s s a r y  f o r  t h e  s u p p o r t  of  h i s  f a m i l y .  

T h i s  i s s u e  w a s  n o t  r a i s e d  by  a p p e l l a n t  i n  t h e  Dis t r ic t  

C o u r t .  T h i s  C o u r t  w i l l  n o t  d e c i d e  i s s u e s  r a i s e d  f o r  t h e  

f i r s t  t i m e  on a p p e a l .  N o r t h e r n  p l a i n s  v.  Board of N a t u r a l  

R e s o u r c e s  ( 1 9 7 9 )  , 1 8 1  Mont. 500 ,  594 P.2d 297; Kearns  v. M c I n t y r e  

C o n s t .  Co.  ( 1 9 7 7 ) r  1 7 3  Mont. 239 ,  567 P.2d 433. 

Af f  i rmed  . 

Chie f  ~ u s t i c e  

J u s t i c e s  


