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M r .  Ch i e f  J u s t i c e  F rank  I .  H a s w e l l  d e l i v e r e d  t h e  O p i n i o n  of t h e  
C o u r t .  

T h i s  is an a p p e a l  b y  p l a i n t i f f s  from a n  o r d e r  of  t h e  

E i g h t h  J u d i c i a l  Dis t r ic t  C o u r t  g r a n t i n g  d e f e n d a n t s 1  m o t i o n  t o  

d i s m i s s  t h e  p l a i n t i f f s 1  a c t i o n  f o r  f a i l u r e  to p r o s e c u t e .  W e  

r e v e r s e .  

Between t h e  summer o f  1 9 7 5  and t h e  summer of 1 9 7 6 ,  d e f e n d a n t s  

R o b e r t  and S h i r l e y  P a p p i n  and Thomas Mather  ( h e r e i n a f t e r  r e f e r r e d  

t o  as Papp in /Ma the r )  were r e s p o n s i b l e  f o r  t h e  c o n s t r u c t i o n  of 

s t r e e t s ,  t h e  i n s t a l l a t i o n  of  c u r b s  and g u t t e r s ,  and t h e  excava-  

t i o n  o f  s o i l  n e a r  t h e  l o c a t i o n  of  t h e  p l a i n t i f f s 1  r e s i d e n c e  i n  

t h e  West H i l l  A d d i t i o n  t o  t h e  C i t y  of  Great F a l l s ,  Montana. 

Dur ing  June and J u l y  o f  1976 ,  heavy  r a i n f a l l s  washed mud 

and f i l l  d i r t  from a " f i l l "  area c r e a t e d  by  Papp in /Ma the r  i n t o  

t h e  p l a i n t i f f s 1  y a r d  and basement  c a u s i n g  damage to t h e  

p l a i n t i f f s 1  p r o p e r t y .  The p l a i n t i f f s  f i l e d  a c o m p l a i n t  a g a i n s t  

t h e  d e f e n d a n t s  on J u l y  1 4 ,  1 9 7 6 ,  s e e k i n g  damages f o r  n e g l i g e n c e  

and  f o r  b r e a c h  o f  a w r i t t e n  a g r e e m e n t  be tween  Papp in /Ma the r  and 

t h e  C i t y  o f  Great F a l l s .  

On Augus t  3 ,  1 9 7 6 ,  d e f e n d a n t s  Papp in /Ma the r  f i l e d  a m o t i o n  

t o  d i s m i s s ,  and a h e a r i n g  w a s  s c h e d u l e d  f o r  Sep t ember  1 5 ,  1 9 7 6 ,  

t o  h e a r  o ra l  a r g u m e n t s  on t h e  mo t ion .  T h e r e  is n o t h i n g  i n  t h e  

r e c o r d  to i n d i c a t e  t h a t  t h e  Dis t r ic t  C o u r t  r u l e d  on t h i s  m o t i o n .  

On O c t o b e r  8, 1 9 7 6 ,  Pappin /Mather  f i l e d  a n  a n s w e r ,  and on  

O c t o b e r  1 2  t h e y  f i l e d  w r i t t e n  i n t e r r o g a t o r i e s .  

On November 1 5 ,  t h e  C i t y  of  Great F a l l s  f i l e d  c o n s o l i d a t e d  

m o t i o n s  to d i s m i s s ,  to make more d e f i n i t e  and c e r t a i n  and to 

s t r i k e .  O r a l  a r g u m e n t s  on t h e s e  m o t i o n s  were set f o r  December 

1 5 ,  b u t  it d o e s  n o t  a p p e a r  t h a t  t h e s e  m o t i o n s  were r u l e d  on by 

t h e  D i s t r i c t  C o u r t .  Noth ing  f u r t h e r  w a s  f i l e d  i n  r e g a r d  to t h i s  

a c t i o n  u n t i l  May 1 6 ,  1980 .  

I n  J a n u a r y ,  1979  , J o h n  McCarvel , t h e  p l a i n t i f f s '  a t t o r n e y ,  

became a judge  and s h o r t l y  t h e r e a f t e r  he a d v i s e d  t h e  p l a i n t i f f s  



t o  f i n d  a new a t t o r n e y .  

I n  F e b r u a r y  of t h a t  y e a r ,  t h e  p l a i n t i f f s  c o n t a c t e d  W i l l i a m  

C o n k l i n  and a sked  him t o  r e p r e s e n t  them. M r .  Conk l in  in formed 

t h e  p l a i n t i f f s  on March 6  t h a t  he would t a k e  t h e i r  case, and he 

d i d  some p r e l i m i n a r y  r e s e a r c h  d u r i n g  March and A p r i l .  H e  was 

u n a b l e  t o  f i n d  t i m e  to f u r t h e r  p roceed  w i t h  t h e  c a s e ,  however ,  

u n t i l  May, 1980 ;  and d u r i n g  t h e  i n t e r i m  p e r i o d  one  of  t h e  

d e f e n d a n t s ,  Robe r t  P a p p i n ,  d i e d .  

On May 1 6 ,  1 9 8 0 ,  p l a i n t i f f s  f i l e d  a document  t o  s u b s t i t u t e  

c o u n s e l  and a mo t ion  to s u b s t i t u t e  S h i r l e y  R. P a p p i n ,  p e r s o n a l  

r e p r e s e n t a t i v e  of  t h e  e s t a t e  of  Robe r t  F. P a p p i n ,  f o r  R o b e r t  

P a p p i n  as a p a r t y  d e f e n d a n t .  The D i s t r i c t  C o u r t  g r a n t e d  t h e  

m o t i o n  on May 2 9 ,  1980 .  

Then i n  June p l a i n t i f f s  f i l e d  a n s w e r s  to t h e  Papp in /Ma the r  

i n t e r r o g a t o r i e s  o f  1976  and s e r v e d  w r i t t e n  i n t e r r o g a t o r i e s  on 

d e f e n d a n t s  Pappin /Mather  and d e f e n d a n t  C i t y  o f  G r e a t  F a l l s .  

I n  S e p t e m b e r ,  ~ a p p i n / M a t h e r  f i l e d  t h e i r  an swer s  to 

p l a i n t i f  f s '  i n t e r r o g a t o r i e s  and also f i l e d  a mo t ion  to d i s m i s s  

f o r  f a i l u r e  to  p r o s e c u t e .  A f t e r  t h e  mo t ion  to d i s m i s s  was f i l e d ,  

t h e  p l a i n t i f f s  deposed  s e v e r a l  i n d i v i d u a l s  w i t h  knowledge o f  

f a c t s  p e r t i n e n t  to t h e  case. 

On November 1 0 ,  a h e a r i n g  was h e l d  on t h e  Papp in /Ma the r  

m o t i o n  t o  d i s m i s s  f o r  f a i l u r e  t o  p r o s e c u t e .  A t  t h e  h e a r i n g  t h e  

C i t y  o f  Great F a l l s  o r a l l y  j o i n e d  i n  t h e  m o t i o n .  On J a n u a r y  9 ,  

1 9 8 1 ,  t h e  D i s t r i c t  C o u r t  i s s u e d  an  o r d e r  g r a n t i n g  t h e  m o t i o n  to 

d i s m i s s ,  and t h e  p l a i n t i f f s  a p p e a l .  

The p l a i n t i f f s  raise t h e  f o l l o w i n g  i s s u e s  on  a p p e a l :  

1. Whether  t h e  D i s t r i c t  C o u r t  e r r e d  i n  n o t  c o n s i d e r i n g  

t h e  s t a t u t o r y  time p e r i o d  s e t  f o r t h  i n  Rule  4 1 ( e ) ,  M.R.Civ.P., 

when making i t s  d e c i s i o n  r e g a r d i n g  t h e  mo t ion  to d i s m i s s  f o r  

f a i l u r e  to  p r o s e c u t e .  

2 .  Whether  t h e  Distr ic t  C o u r t  abused  i t s  d i s c r e t i o n  i n  

g r a n t i n g  t h e  mo t ion  t o  d i s m i s s  f o r  f a i l u r e  to p r o s e c u t e  as t h e  



f a i l u r e  to  a c t i v e l y  p r o s e c u t e  t h e  case was due  to i n a c t i o n  on t h e  

p a r t  of p l a i n t i f  £ s f  a t t o r n e y s .  

3 .  Whether  t h e  ~ i s t r i c t  C o u r t  e r r e d  i n  g r a n t i n g  t h e  

m o t i o n  t o  d i s m i s s  f o r  f a i l u r e  t o  p r o s e c u t e  as t h e  case was b e i n g  

a c t i v e l y  p r o s e c u t e d  f o r  a p p r o x i m a t e l y  t h r e e  and one-ha1 f  mon ths  

p r i o r  to  t h e  t i m e  t h e  mo t ion  to d i s m i s s  was f i l e d .  

4 .  Whether  t h e  p l a i n t i f f s  were e n t i t l e d  to r e l y  on t h e  

loca l  Dis t r ic t  C o u r t  cus tom o f  g i v i n g  n o t i c e  b e f o r e  d i s m i s s i n g  

i n a c t i v e  cases. 

5. Whether  t h e  Dis t r ic t  C o u r t  e r r e d  i n  g r a n t i n g  t h e  

m o t i o n  to  d i s m i s s  f o r  l a c k  o f  p r o s e c u t i o n  as t h e  n o t i c e  r e c e i v e d  

b y  t h e  p l a i n t i f f s  to a p p o i n t  new c o u n s e l  was n o t  g i v e n  i n  t h e  

s p e c i f i c  manner  p r e s c r i b e d  by  t h e  local c o u r t  r u l e .  

6 .  Whether  t h e  Dis t r ic t  C o u r t  e r r e d  i n  r e f u s i n g  to a d m i t  

c e r t a i n  o f  p l a i n t i f f s f  e x h i b i t s  i n t o  e v i d e n c e  a t  t h e  h e a r i n g  on  

t h e  mo t ion  to  d i s m i s s  f o r  f a i l u r e  to p r o s e c u t e .  

We f i n d  t h a t  o n l y  t h e  t h i r d  i s s u e  n e e d s  to be a d d r e s s e d  i n  

r e a c h i n g  a d e c i s i o n  i n  t h i s  case. 

The r u l e  of  c i v i l  p r o c e d u r e  which g o v e r n s  t h e  d i s m i s s a l  of  

a n  a c t i o n  f o r  f a i l u r e  t o  p r o s e c u t e  is Rule 4 1 ( b ) ,  M.R.Civ.P. I t  

p r o v i d e s  i n  p a r t  as f o l l o w s :  

" F o r  f a i l u r e  o f  t h e  p l a i n t i f f  to p r o s e c u t e  . . . 
a  d e f e n d a n t  may move f o r  d i s m i s s a l  o f  an  a c t i o n  

II . . .  
I n  Montana t h e  l a w  is w e l l  e s t a b l i s h e d  t h a t  a n  a c t i o n  may 

b e  d i s m i s s e d  f o r  f a i l u r e  of  t h e  p l a i n t i f f  to p r o s e c u t e  i f  t h e  

a c t i o n  is n o t  p r o s e c u t e d  w i t h  due  d i l i g e n c e ,  a b s e n t  a s u f f i c i e n t  

showing o f  e x c u s e .  Calaway v .  J o n e s  ( 1 9 7 8 ) ,  177  Mont. 516 ,  582 

p.2d 756 ,  and cases c i t e d  t h e r e i n .  

I t  is a l s o  w e l l  e s t a b l i s h e d  i n  Montana l a w  t h a t  it is 

w i t h i n  t h e  sound d i s c r e t i o n  of t h e  t r i a l  c o u r t  to d i s m i s s  an  

a c t i o n  f o r  f a i l u r e  o f  t h e  p l a i n t i f f  to p r o s e c u t e .  Calaway,  

s u p r a ,  and cases t h e r e i n  c i t e d .  W e  a g r e e  w i t h  t h e  Co lo rado  C o u r t  

o f  A p p e a l s ,  however ,  i n  t h a t  " [ t h e  t r i a l  c o u r t f s ]  d i s c r e t i o n  is 



n o t  w i t h o u t  bounds . . . and it mus t  be b o r n e  i n  mind t h a t  c o u r t s  

' e x i s t  p r i m a r i l y  to a f f o r d  a forum to s e t t l e  l i t i g a b l e  matters 

be tween  d i s p u t i n g  p a r t i e s .  " F a r b e r  v. Green Shoe Mfg. Co .  

( 1 9 7 9 )  , 42 Colo.App. 255 ,  596 P.2d 398 ,  c i t i n g  Miza r  v. Jones  

( 1 9 6 5 )  157  C O ~ O .  535 ,  403  P.2d 767. 

I n  t h i s  case t h e  p l a i n t i f f s  had been  a c t i v e l y  p r o s e c u t i n g  

t h e i r  case f o r  o v e r  t h r e e  and o n e - h a l f  months  p r i o r  to t h e  t i m e  

t h e  d e f e n d a n t s  Pappin /Mather  f i l e d  t h e i r  mo t ion  to d i s m i s s  f o r  

f a i l u r e  to  p r o s e c u t e .  

We a d o p t  t h e  r u l e  t h a t  a mo t ion  to d i s m i s s  f o r  f a i l u r e  to 

p r o s e c u t e  w i l l  n o t  be g r a n t e d  i f  t h e  p l a i n t i f f  is d i l i g e n t l y  pro-  

s e c u t i n g  h i s  claim a t  t h e  t i m e  t h e  mo t ion  is f i l e d ,  e v e n  i f  a t  

some e a r l i e r  t i m e  t h e  p l a i n t i f f  may have f a i l e d  t o  act w i t h  due 

d i l i g e n c e  . 
S u p p o r t  f o r  t h i s  p o s i t i o n  is found i n  s e v e r a l  j u r i s d i c -  

t i o n s .  See  F i r s t  N a t i o n a l  Bank of  F a i r b a n k s  v. T a y l o r  ( A l a s k a  

1 9 7 1 )  488 P. 2d 1026;  F a r b e r ,  s u p r a ;  Ayers  v. D. F. Q u i l l e n  & 

S o n s ,  I n c .  ( 1 9 6 3 ) ,  55  Del.  481 ,  188  A.2d 510; Sp i ege lman  v. Gold 

D u s t  Texaco ( 1 9 7 5 )  , 9 1  Nev. 542 ,  539 P.2d 1216;  R o r i e  v. Avenue 

S h i p p i n g  C o .  (Tex .Civ .App. l967) ,  414 S . W .  2nd 948.  

I f  a p l a i n t i f f  h a s  a c t i v e l y  resumed t h e  p r o s e c u t i o n  of 

a case, t h e  p o l i c y  f a v o r i n g  t h e  r e s o l u t i o n  of  a c a s e  on i t s  

mer i ts  is more c o m p e l l i n g  t h a n  t h e  p o l i c y  u n d e r l y i n g  Ru le  4 1 ( b )  

which  is to p r e v e n t  u n r e a s o n a b l e  d e l a y s .  

W e  h o l d  t h a t  t h e  mo t ion  to d i s m i s s  f o r  f a i l u r e  to p r o s e -  

c u t e  was u n t i m e l y  i n  t h i s  case even  though  t h e  d e f e n d a n t s  claim 

t o  have  been  a c t u a l l y  p r e j u d i c e d  by  t h e  d e l a y  i n  p r o s e c u t i o n  due 

t o  t h e  d e a t h  o f  d e f e n d a n t  R o b e r t  P a p p i n  d u r i n g  t h e  p e r i o d  of  t i m e  

p l a i n t i f f s  were n o t  a c t i v e l y  p r o s e c u t i n g  t h e  case. 

W e  n o t e  f i r s t  of a l l  t h a t  n e a r l y  e v e r y o n e  i n v o l v e d  i n  t h e  

d e v e l o p m e n t  o f  t h e  Papp in /Ma the r  p r o j e c t  is s t i l l  a v a i l a b l e  to 

t e s t i f y ,  i n c l u d i n g  t h e  c i t y  e n g i n e e r ,  P a p p i n / M a t h e r l s  p r o j e c t  

e n g i n e e r ,  t h e  c o n t r a c t o r ' s  j o b  s u p e r i n t e n d e n t ,  as w e l l  as  M r .  



Mather  and Mrs. P a p p i n .  A l s o ,  v a r i o u s  r e c o r d s  and f i l e s  con- 

c e r n i n g  t h e  p r o j e c t  are a v a i l a b l e  as e v i d e n c e .  Moreover ,  M r .  

P a p p i n  d i e d  s e v e r a l  months  b e f o r e  t h e  p l a i n t  i f f  s resumed a c t i v e  

p r o s e c u t i o n  o f  t h i s  case, and no o b j e c t i o n  came from t h e  d e f e n -  

d a n t s  u n t i l  some t h r e e  and o n e - h a l f  months  a f t e r  a c t i v e  p r o s e c u -  

t i o n  had commenced. 

Fo r  t h e  f o r e g o i n g  r e a s o n s ,  w e  r e v e r s e  t h e  d e c i s i o n  o f  t h e  

D i s t r i c t  C o u r t  and remand t h e  case f o r  t r i a l .  

C h i e f  J u s t i c e  

We c o n c u r :  


