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M r .  Ch ie f  ~ u s t i c e  F rank  I .  H a s w e l l  d e l i v e r e d  t h e  O p i n i o n  of t h e  
C o u r t .  

The L i t t l e s  b r o u g h t  t h i s  a c t i o n  i n  t h e  D i s t r i c t  C o u r t ,  

S i l v e r  Bow County,  to r e c o v e r  damages f o r  t h e  a l l e g e d  n e g l i g e n c e ,  

b r e a c h  o f  c o n t r a c t  and b r e a c h  o f  g e n e r a l  w a r r a n t i e s  ( s e c t i o n s  

30-11-214 to  30-11-216, MCA) , a r i s i n g  from t h e  sale of  a modu la r  

home by G r i z z l y  M a n u f a c t u r i n g  to t h e  L i t t l e s .  The j u r y  r e t u r n e d  

a v e r d i c t  f o r  t h e  p l a i n t i f f s  i n  t h e  amount o f  $9 ,000 .  A 

crossclaim i n v o l v i n g  Don C r o s l e y  o f  B o l e v e r  R e a l t y  was also 

t r i e d ,  b u t  t h e r e  is no a p p e a l  from t h i s  p o r t i o n  of  t h e  case. 

I n  A u g u s t ,  1 9 7 7 ,  t h e  L i t t l e s  e n t e r e d  i n t o  a  p u r c h a s e  o r d e r  

f o r  a home m a n u f a c t u r e d  by  G r i z z l y  M a n u f a c t u r i n g  of H a m i l t o n ,  

Montana.  The L i t t l e s  had v i s i t e d  t h e  m a n u f a c t u r i n g  p l a n t  and 

p a r t i c i p a t e d  i n  t h e  d e s i g n  of  t h e  home. The house p u r c h a s e d  by 

t h e  L i t t l e s  w a s  a modul.ar house  which was c o n s t r u c t e d  a t  t h e  

p l a n t  i n  t w o  s e c t i o n s  and s h i p p e d  t o  t h e  L i t t l e s t  h o m e s i t e  i n  

B u t t e ,  Montana.  Acco rd ing  to s p e c i f i c a t i o n s  f u r n i s h e d  b y  

G r i z z l y ,  t h e  L i t t l e s  c o n s t r u c t e d  a f o u n d a t i o n  f o r  t h e  house  which 

was app roved  by  G r i z z l y  r e p r e s e n t a t i v e s .  

I n  November, 1977  , G r i z z l y  emp loyees  d e l i v e r e d  t h e  house  

t o  t h e  s i t e  and t h e  t w o  h a l v e s  were p l a c e d  on t h e  L i t t l e s '  foun-  

d a t i o n ,  o n e  s e c t i o n  a t  a t i m e .  Timothy L i t t l e  t e s t i f i e d  t h a t  t w o  

s t e e l  r a i l s  were l a i d  across t h e  f o u n d a t i o n  to s u p p o r t  t h e  sec- 

t i o n s  as t h e y  were p u l l e d  across t h e  f o u n d a t i o n .  The i n s t a l l e r s  

e x p e r i e n c e d  d i f f i c u l t y  w i t h  t h e  f i r s t  s e c t i o n  due  to t h e  w e i g h t  

o f  a s t o n e  f i r e p l a c e  which had been  b u i l t  i n t o  t h e  s e c t i o n  a t  t h e  

f a c t o r y .  A s  t h i s  s e c t i o n  was p u l l e d  across it bowed b e c a u s e  

t h e r e  w a s  no s u p p o r t  i n  t h e  m i d d l e .  Only  t w o  r a i l s  were used to 

r o l l  t h e  house  a c r o s s .  G r i z z l y  employees  t o l d  Tim L i t t l e  t h a t  

t h r e e  r a i l s  s h o u l d  have  been  used due  to t h e  f i r e p l a c e ,  and t h a t  

t h e  f i r e p l a c e  s h o u l d  have  been  i n s t a l l e d  a f t e r  d e l i v e r y .  Once 

t h e  house  was on t h e  f o u n d a t i o n  it was " s t i t c h e d "  t o g e t h e r  and 

s u p p o r t  beams were s e t  up i n  t h e  ba semen t .  

On h e r  f i r s t  i n s p e c t i o n  of t h e  home, Mrs. L i t t l e  saw t h a t  



t h e  f i r e p l a c e  was a b o u t  f o u r  i n c h e s  from t h e  c e i l i n g  and t h e r e  were  

c r a c k s  i n  t h e  w a l l .  The re  were also d e f e c t s  i n  t h e  l i n o l e u m ,  t h e  

c o u n t e r t o p s ,  t h e  windows and t h e  p a t i o  d o o r .  A p p a r e n t l y  most of  

t h e s e  d e f e c t s  were f i x e d  a f t e r  Mrs. L i t t l e  compla ined  to Fred 

B e r n a t z ,  p r e s i d e n t  o f  G r i z z l y .  G r i z z l y  emp loyees  j a cked  up t h e  

h o u s e  s o  t h a t  t h e  f i r e p l a c e  m e t  t h e  c e i l i n g .  The re  were s e v e r a l  

d e f e c t s  which had n o t  been  c u r e d  a t  t i m e  o f  t r i a l .  The roo f  

l e a k e d ,  t h e  f i r e p l a c e  m a n t e l  was warped ,  and t h e r e  w a s  a n o t i c e -  

a b l e  v a r i a t i o n  i n  h e i g h t  be tween  t h e  t w o  h a l v e s  o f  t h e  h o u s e .  

The l i n e n  c l o s e t  d o o r  w a s  f o u r  i n c h e s  s h o r t  of  t h e  f l o o r  and t h e  

k i t c h e n  closet  was d e f e c t i v e  and u n f i n i s h e d .  G r i z z l y  emp loyees  

a t t e m p t e d  to  f i x  t h e  l e a k i n g  r o o f  and t h e  v a r i a t i o n  i n  t h e  f l o o r  

b u t  t h e  r e p a i r s  were u n s u c c e s s f u l .  

The p u r c h a s e  p r i c e  of  t h e  home was $38 ,001 .  A t  t i m e  of  

t r i a l  t h e  L i t t l e s  had p a i d  a l l  b u t  $397.24 o f  t h e  p u r c h a s e  p r i c e  

and had l i v e d  i n  t h e  home f o r  a l m o s t  t h r e e  y e a r s .  The L i t t l e s  

a d m i t t e d  removing t w o  o f  t h e  s u p p o r t  p o s t s  i n  t h e  basement  i n  

o r d e r  to b u i l d  a basement  w a l l .  'I ' im L i t t l e  s t a t e d  he  in formed a 

G r i z z l y  r e p r e s e n t a t i v e  o f  h i s  p l a n s  to b u i l d  t h e  w a l l .  B e r n a t z  

t e s t i f i e d  he d i d  n o t  a u t h o r i z e  t h e  removal  o f  t h e  s u p p o r t  p o s t s .  

T e s t i m o n y  on damages was g i v e n  by R o b e r t  Alden ,  t h e  f a t h e r  

o f  Sha ron  L i t t l e .  M r .  Alden was a  c e r t i f i e d  real  e s t a t e  

a p p r a i s e r .  H e  t e s t i f i e d  t h a t  t h e  v a l u e  of  t h e  home w i t h  i t s  

d e f e c t s  was $5 ,000  lower t h a n  it would be w i t h o u t  t h e  d e f e c t s  i n  

1 9 7 9 ,  and t h a t  t h e  d i s c r e p a n c y  i n  v a l u e s  would be g r e a t e r  a t  

p r e s e n t  due  to  i n f l a t i o n .  H e  f u r t h e r  t e s t i f i e d  o v e r  o b j e c t i o n  t h a t  

t h e  hump i n  t h e  f l o o r  c o u l d  be r e p a i r e d  f o r  $ 2 , 0 0 0 ,  and t h e  man- 

t e l p i e c e  r e p l a c e d  b y  a c a r p e n t e r  and p e r f - a - t a p e r  working a t  

a p p r o x i m a t e l y  $100 p e r  d a y  for one  week. Fred B e r n a t z  t e s t i f i e d  

t h a t  t h e  m a n t e l  c o u l d  be r e p l a c e d  f o r  a c o u p l e  hundred d o l l a r s .  

M r .  Alden t e s t i f i e d  t h e  r o o f  would have t o  be removed and 

r e p l a c e d ,  b u t  he gave  no estimate o f  t h e  cos t .  The re  was no 

f u r t h e r  e v i d e n c e  on damages .  The j u r y  r e n d e r e d  a v e r d i c t  i n  



f a v o r  o f  t h e  L i t t l e s  f o r  $9 ,000 .  

A p p e l l a n t s  Fred B e r n a t z  and G r i z z l y  M a n u f a c t u r i n g ,  I n c . ,  

ra ise  t h e  f o l l o w i n g  i s s u e s :  

1) Whether  t h e  D i s t r i c t  Cour t  e r r e d  i n  deny ing  Fred  

B e r n a t z l s  mo t ion  t h a t  he  be d i s m i s s e d  as  a p a r t y  d e f e n d a n t  

b e c a u s e  he  was m e r e l y  an  a g e n t  f o r  t h e  c o r p o r a t i o n  and t h e r e f o r e  

n o t  p e r s o n a l l y  l i a b l e  ; 

2 )  Whether  t h e  Dis t r ic t  C o u r t  e r r e d  i n  r e f u s i n g  

d e f e n d a n t s '  o f f e r e d  i n s t r u c t i o n s  based  upon t h e  Montana Uniform 

Commercial Code; 

3 )  Whether  t h e  Dis t r ic t  C o u r t  e r r e d  i n  g i v i n g  an  i n s t r u c -  

t i o n  on t h e  d o c t r i n e  o f  res i p s a  l o q u i t u r ;  

4 )  Whether  t h e r e  was s u f f i c i e n t  e v i d e n c e  to s u p p o r t  t h e  

damages  awarded by t h e  j u r y ;  

5 )  Whether  t h e  j u r y  was p r o p e r l y  a l l o w e d  to c o n s i d e r  t h e  

e f f e c t s  o f  i n £  l a t i o n  i n  a s s e s s i n g  damages;  

6 )  Whether  a real  es ta te  a p p r a i s e r  w a s  q u a l i f i e d  to 

t e s t i f y  as to cost o f  c u r i n g  t h e  d e f e c t s  i n  t h e  home. 

On t h e  b a s i s  o f  numerous e r r o r s  commit ted by  t h e  t r i a l  

c o u r t ,  w e  r e v e r s e  and remand f o r  a  new t r i a l .  

I .  L i a b i l i t y  o f  C o r p o r a t e  Agent .  

Judgment  was e n t e r e d  a g a i n s t  Fred B e r n a t z  , i n d i v i d u a l l y ,  

and G r i z z l y  M a n u f a c t u r i n g ,  I n c .  A p p e l l a n t s  c o n t e n d  t h a t  B e r n a t z ,  

who was p r e s i d e n t  o f  G r i z z l y  M a n u f a c t u r i n g ,  s h o u l d  have  b e e n  

d i s m i s s e d  as a p a r t y .  

The l i a b i l i t y  o f  an  a g e n t  to a p a r t y  d e a l i n g  w i t h  t h e  

p r i n c i p a l  or c o r p o r a t i o n  is cove red  by  s e c t i o n  28-10-702, MCA, as  

f o l l o w s :  

"One who assumes  to act  as an  a g e n t  is respon-  
s i b l e  to t h i r d  p e r s o n s  a s  a p r i n c i p a l  f o r  h i s  
a c t s  i n  t h e  c o u r s e  of  h i s  a g e n c y  i n  any  o f  t h e  
f o l l o w i n g  cases and i n  no o t h e r :  

"1) When, w i t h  h i s  c o n s e n t ,  c r e d i t  is g i v e n  to 
him p e r s o n a l l y  i n  a t r a n s a c t i o n ;  

" 2 )  when he e n t e r s  i n t o  a w r i t t e n  c o n t r a c t  i n  t h e  
name o f  h i s  p r i n c i p a l  w i t h o u t  b e l i e v i n g  i n  good 
f a i t h  t h a t  he  h a s  a u t h o r i t y  t o  do  so; or  

- 4 -  



" 3 )  when h i s  ac ts  are w r o n g f u l  i n  t h e i r  n a t u r e  ." 
There  was no e v i d e n c e  t h a t  Fred B e r n a t z  r e c e i v e d  p e r s o n a l  c r e d i t  

o r  a c t e d  w i t h o u t  a u t h o r i t y  o r  a c t e d  o u t s i d e  t h e  s cope  of  h i s  

agency .  I n  o r d e r  f o r  B e r n a t z  to be p e r s o n a l l y  l i a b l e ,  t h e r e f o r e ,  

t h e r e  mus t  be e v i d e n c e  t o  s u p p o r t  a f i n d i n g  t h a t  he was per- 

s o n a l l y  n e g l i g e n t  or t h a t  h i s  a c t i o n s  o r  o m i s s i o n s  were t o r t i o u s  

i n  n a t u r e .  

M r .  B e r n a t z  was n o t  p r e s e n t  when t h e  modu la r  home was 

i n s t a l l e d  on t h e  L i t t l e s '  f o u n d a t i o n .  H e  t e s t i f i e d  , " T h e r e  c o u l d  

h a v e  been  bad h a n d l i n g  o r  some th ing  i n  t h e  p r o c e s s  of  t h e  

t r a n s f e r  f rom t h e  t r a i l e r  to t h e  f o u n d a t i o n ,  b u t  n o t h i n g  I am 

aware  o f  or was r e p o r t e d  by  o u r  p e o p l e . "  H e  s t a t e d  t h a t  he  had 

b e e n  t h r o u g h  t h e  home w i t h  t h e  L i t t l e s  when it was b e i n g  

c o n s t r u c t e d  a t  t h e  p l a n t .  Mrs. L i t t l e  c a l l e d  him on s e v e r a l  

o c c a s i o n s  w i t h  c o m p l a i n t s ,  and a G r i z z l y  r e p r e s e n t a t i v e  would 

make a s e r v i c e  c a l l .  B e r n a t z  p e r s o n a l l y  d i d  n o t  know o f  any  case 

where  t h e  company f a i l e d  t o  r e spond  to a c o m p l a i n t .  T h e r e  was no 

e v i d e n c e  t h a t  he  w a s  aware o f  any  n e g l i g e n t  c o n s t r u c t i o n ,  or  t h a t  

h e  p a r t i c i p a t e d  i n  t h e  a c t u a l  c o n s t r u c t  i o n  p r o c e s s .  

A p p l i c a t i o n  o f  t h e  d o c t r i n e  of " p i e r c i n g  t h e  c o r p o r a t e  

v e i l "  to  a v o i d  f r a u d  o r  i n j u s t i c e  is i n a p p r o p r i a t e  h e r e .  I n  

Montana,  o f f i c e r s  o f  a c o r p o r a t i o n  have  been  h e l d  p e r s o n a l l y  

l i a b l e  where it was shown t h a t  t h e  c o r p o r a t i o n  was m e r e l y  an 

" a l t e r  ego"  f o r  a p e r s o n  u s i n g  a s h i e l d  f o r  p u r p o s e s  of  f r a u d .  

S e e  S h a f f e r  v.  Buxbaum ( 1 9 6 0 ) t  137  Mont. 397 ,  352  P.2d 8 3 ;  

Wi l son  v. M i l n e r  Hotels, I n c .  ( 1 9 4 4 ) ,  116  Mont. 424,  1 5 4  P.2d 

265. The re  is no e v i d e n c e  t h a t  t h e  c o r p o r a t i o n  w a s  d e f e c t i v e l y  

formed o r  t h a t  it was formed w i t h  t h e  i n t e n t  t o  avo id  p e r s o n a l  

l i a b i l i t y .  A s  a matter o f  p u b l i c  p o l i c y ,  t h e  o f f i c e r s  and a g e n t s  

o f  a c o r p o r a t i o n  mus t  be s h i e l d e d  from p e r s o n a l  l i a b i l i t y  f o r  

a c t s  t a k e n  on b e h a l f  of  t h e  c o r p o r a t i o n  i n  f u r t h e r a n c e  of  cor- 

p o r a t e  g o a l s ,  p o l i c i e s  and b u s i n e s s  i n t e r e s t s .  P h i l l i p s  v .  

Montana Ed. A s s l n  ( 1 9 8 0 ) ,  Mont . , 610 P.2d 1 5 4 ,  37 S t .Rep .  



821.  The e x c e p t i o n  to t h i s  p o l i c y  is where  t h e  o f f i c e r  per- 

s o n a l l y  commit ted a t o r t .  T h e r e  is no e v i d e n c e  to s u p p o r t  a 

f i n d i n g  t h a t  B e r n a t z  commit ted a t o r t .  T h e r e f o r e ,  t h e  m o t i o n  to 

d i s m i s s  him as a p a r t y  d e f e n d a n t  s h o u l d  have been  g r a n t e d .  

11. A p p l i c a b i l i t y  o f  Uniform Commercial Code. 

The t r i a l  c o u r t ,  o v e r  a p p e l l a n t s g  o b j e c t i o n s ,  g a v e  t h r e e  

j u r y  i n s t r u c t i o n s  based  on t h e  g e n e r a l  s t a t u t o r y  w a r r a n t i e s  of 

s e c t i o n s  30-11-214 , 30-11-215 , and 30-11-216, MCA. A p p e l l a n t s  

a r g u e d  t h a t  t h e s e  i n s t r u c t i o n s  were i n a p p l i c a b l e  on t h e  g round  

t h a t  t h e  Uni form Commercial Code a p p l i e d  to t h e  t r a n s a c t i o n  and 

p r e c l u d e d  t h e  use  o f  t h e  g e n e r a l  s t a t u t o r y  w a r r a n t i e s .  

A p p e l l a n t s  c o n t e n d  t h e  t r i a l  c o u r t  e r r e d  i n  r e f u s i n g  t h e i r  pro-  

posed  i n s t r u c t i o n s  based  on t h e  U.C.C. , s e c t i o n s  30-2-606, 

30-2-607 30-2-717 30-2-714( 2 ) ,  30-2-605 and 30-2-314, MCA. W e  

a g r e e .  

Ar t i c l e  2 o f  t h e  Uniform Commercial  Code a p p l i e s  to sales 

o f  "goods . "  "Goods" is d e f i n e d  i n  s e c t i o n  30-2-105, MCA, as 

f o l l o w s :  

" ( 1 )  'Goodsg means a l l  t h i n g s  ( i n c l u d i n g  spe-  
c i a l l y  m a n u f a c t u r e d  g o o d s )  which  are movable a t  
t h e  t i m e  of  i d e n t i f i c a t i o n  to t h e  c o n t r a c t  f o r  
s a l e  o t h e r  t h a n  t h e  money i n  which t h e  p r i c e  is 
t o  be p a i d ,  i n v e s t m e n t  s e c u r i t i e s  . . . and 
t h i n g s  i n  a c t i o n  . . . 
" ( 2 )  Goods mus t  be b o t h  e x i s t i n g  and i d e n t i f i e d  
b e f o r e  any  i n t e r e s t  i n  them c a n  p a s s .  Goods 
which  are n o t  b o t h  e x i s t i n g  and i d e n t i f i e d  are 
' f u t u r e  ' goods .  A p u r p o r t e d  p r e s e n t  sa le  of 
f u t u r e  goods  or o f  any  i n t e r e s t  t h e r e i n  o p e r a t e s  
as  a c o n t r a c t  t o  s e l l . "  

The q u e s t i o n  o f  w h e t h e r  a sale of  a modu la r  home is governed  by  

t h e  U.C.C. h a s  been  d e c i d e d  by  o n l y  t w o  c o u r t s .  The I n d i a n a  

C o u r t  o f  Appea l s  h e l d  t h a t  t h e  sale of a modu la r  home was a sa le  

o f  "goods"  and t h e r e f o r e  governed  by  t h e  U.C.C. S t e p h e n s o n  v. 

F r a z i e r  ( ~ n d . C t . ~ p p . ,  1 9 8 0 )  , 399 N.E.2d 794.  I n  Cates v. Morgan 

p o r t a b l e  ~ u i l d i n g  Corp . ,  ( 7 t h  C i r .  1 9 7 9 ) ,  5 9 1  F.2d 1 7 ,  t h e  c o u r t  

app roved  o f  t h e  lower c o u r t g  s c o n c l u s i o n  t h a t  t w o  p r e f a b r i c a t e d  

modu la r  h o t e l  u n i t s  were "goods"  u n d e r  U.C.C. s 2-105. 



The r e s p o n d e n t s  have  a rgued  t h a t  G r i z z l y  M a n u f a c t u r i n g  had 

c h a r g e  o f  t h e  home u n t i l  a f t e r  it w a s  p e r m a n e n t l y  a f f i x e d  to t h e  

f o u n d a t i o n ,  a t  which p o i n t  it no l o n g e r  had m o b i l i t y .  However,  

t h e  t i m e  o f  i d e n t i f i c a t i o n  to t h e  c o n t r a c t  is n o t  d e p e n d e n t  upon 

c o n t r o l  o f  t h e  goods  by  e i t h e r  p a r t y  o r  upon d e l i v e r y .  Acco rd ing  

t o  Ande r son ,  Uniform Commercial Code S 2-501:4: 

" I n  t h e  case o f  t h e  m a n u f a c t u r e  of  goods  t o  t h e  
b u y e r ' s  s p e c i f i c a t i o n s ,  t h e  f a c t  t h a t  t h e  goods  
a r e  to t h e  b u y e r ' s  s p e c i f i c a t i o n s  is a s u f -  
f  i c i e n t  i d e n t i f i c a t i o n  of  t h e  goods  to t h e  
c o n t r a c t .  C o n s e q u e n t l y  t h e r e  is an  iden-  
t i £  i c a t i o n  o f  t h e  goods  from t h e  moment when t h e  
f i r s t  s t e p  o f  p r o d u c t i o n  is made w i t h  t h e  raw 
materials  which are i n t e n d e d  to be f i n a l l y  
worked i n t o  t h e  goods  r e q u i r e d  by  t h e  b u y e r ' s  
c o n t r a c t . "  

The e v i d e n c e  shows t h a t  t h e  modula r  home was m a n u f a c t u r e d  to t h e  

L i t t l e s '  s p e c i f i c a t i o n s  w i t h  r e g a r d  t o  d e s i g n  and d e c o r a t i o n .  

Thus t h e  t i m e  o f  i d e n t i f i c a t i o n  t o  t h e  c o n t r a c t  was t h e  time of  

t h e  f i r s t  s t e p  i n  p r o d u c t i o n .  A t  t h a t  t i m e  t h e  modula r  home was 

movable .  The Uniform Commercial Code t h e r e f o r e  g o v e r n s  t h i s  case 

and t h e  g e n e r a l  s t a t u t o r y  w a r r a n t i e s  o f  s e c t i o n s  30-11-201 e t  

s e q . ,  MCA are i n a p p l i c a b l e  by v i r t u e  of  s e c t i o n  30-11-224, MCA. 

111. R e s  I p s a  L o q u i t u r  I n s t r u c t i o n .  

A p p e l l a n t s  c o n t e n d  t h e  j u r y  i n s t r u c t i o n  on t h e  d o c t r i n e  of  

res i p s a  l o q u i t u r  s h o u l d  n o t  have  been  g i v e n  by  t h e  t r i a l  c o u r t .  

They o b j e c t  on t h e  b a s i s  t h a t  t h e  d e f e c t  i n  t h e  f l o o r  c o u l d  have 

b e e n  c a u s e d  b y  t h e  L i t t l e s '  s t r u c t u r a l  r e m o d e l i n g  and t h a t  t h e  

L i t t l e s  had e x c l u s i v e  c o n t r o l  o f  t h e  house  b e f o r e  t h e  l e a k  i n  t h e  

r o o f  d e v e l o p e d .  

The d o c t r i n e  o f  res i p s a  l o q u i t u r  is s t a t e d  i n  Whitney v .  

N o r t h w e s t  Greyhound L i n e s  ( 1 9 5 2 ) ,  1 2 5  Mont. 528 ,  533 ,  242  P.2d 

" [ W ]  h en  an  i n s t r u m e n t a l i t y  which c a u s e s  i n j u r y ,  
w i t h o u t  any  f a u l t  o f  t h e  i n j u r e d  p e r s o n ,  is 
u n d e r  t h e  e x c l u s i v e  c o n t r o l  o f  t h e  d e f e n d a n t  a t  
t h e  time of t h e  i n j u r y ,  and t h e  i n j u r y  is such  
a s  i n  t h e  o r d i n a r y  c o u r s e  of t h i n g s  d o e s  n o t  
o c c u r  i f  t h e  one  hav ing  such  c o n t r o l  u s e s  p r o p e r  
care ,  t h e n  t h e  law i n f e r s  n e g l i g e n c e  on t h e  p a r t  of  



t h e  one  i n  c o n t r o l  as t h e  c a u s e  of  t h e  i n j u r y . "  

A l l  o f  t h e  e l e m e n t s  mus t  be found to e x i s t  b e f o r e  t h e  i n f e r e n c e  

o f  n e g l i g e n c e  may be drawn.  Where, as h e r e ,  t h e r e  is a f a c t u a l  

q u e s t i o n  as to w h e t h e r  t h e  e l e m e n t s  of  res i p s a  l o q u i t u r  e x i s t ,  

t h e  i n s t r u c t i o n  must  be s t a t e d  i n  c o n d i t i o n a l  terms r a t h e r  t h a n  

m a n d a t o r y  terms. 

The i n s t r u c t i o n  g i v e n  was t a k e n  d i r e c t l y  from t h e  Montana 

J u r y  I n s t r u c t i o n  G u i d e ,  J u r y  I n s t r u c t i o n  N o .  22.00.  I t  is made 

c o n d i t i o n a l  on t h e  f i n d i n g  by t h e  j u r y  t h a t  a l l  of  t h e  e l e m e n t s  

o f  res i p s a  l o q u i t u r  e x i s t .  T h e r e f o r e  t h e  i n s t r u c t i o n  a s  g i v e n  

was p r o p e r .  

I V .  Damages. 

The case was s u b m i t t e d  to t h e  j u r y  on t w o  t h e o r i e s  : 1) 

n e g l i g e n c e  and 2 )  b r e a c h  of  g e n e r a l  s t a t u t o r y  w a r r a n t i e s .  The 

j u r y  was i n s t r u c t e d  on t h e  measure  of  damages f o r  n e g l i g e n c e ,  

s e c t i o n  27-1-317, MCA, b u t  t h e y  were n o t  i n s t r u c t e d  as to t h e  

m e a s u r e  o f  damages f o r  b r e a c h  of  g e n e r a l  w a r r a n t y .  F u r t h e r ,  w e  

h a v e  d e c i d e d  t h a t  t h e  U.C.C.  s h o u l d  have been  a p p l i e d ,  t h e r e b y  

p r e c l u d i n g  t h e  g e n e r a l  s t a t u t o r y  w a r r a n t i e s  i n s t r u c t i o n s .  T h e r e  

is no way t o  d e t e r m i n e  w h e t h e r  t h e  j u r y  r e l i e d  on n e g l i g e n c e  or 

b r e a c h  o f  w a r r a n t y  i n  r e a c h i n g  i t s  v e r d i c t  of  $9 ,000  i n  f a v o r  of 

t h e  r e s p o n d e n t s .  W e  c a n n o t  be c e r t a i n  t h a t  t h e  j u r y  d i d  n o t  r e l y  

on  a n  imprope r  t h e o r y  i n  a s s e s s i n g  t h e  damages.  

Even assuming  a r g u e n d o  t h a t  t h e  j u r y  r e l i e d  on t h e  n e g l i -  

g e n c e  t h e o r y ,  t h e  award o f  damages was n o t  s u p p o r t e d  by  s u f -  

f i c i e n t  e v i d e n c e .  M r .  A lden ,  c e r t i f i e d  real  es ta te  a p p r a i s e r ,  

t e s t i f i e d  t h e  v a l u e  o f  t h e  home w i t h  i ts d e f e c t s  was $5 ,000  less 

t h a n  it would have been  w i t h o u t  d e f e c t s  i n  1979 ,  and t h a t  t h e  

m a r k e t  v a l u e  o f  t h e  home had i n c r e a s e d  by  d a t e  o f  t r i a l  due  to 

i n f  l a t i o n .  H e  t e s t i f i e d  t h a t  as t h e  v a l u e  of  t h e  home g o e s  up, 

t h e  d i s c r e p a n c y  i n  v a l u e  due  to t h e  d e f e c t  a lso  i n c r e a s e s .  

N o  p e r c e n t a g e  r a t e  o f  i n f l a t i o n  was g i v e n  to t h e  j u r y .  

M r .  A l d e n ' s  estimates on t h e  cost  to c u r e  t h e  d e f e c t s  

t o t a l l e d  a p p r o x i m a t e l y  $3 ,000 .  A p p e l l a n t s  a r g u e  t h a t  M r .  Alden 
- 8 -  



was n o t  q u a l i f i e d  to t e s t i f y  as t o  t h e  c o s t  of  c u r e .  H e  

t e s t i f i e d  t h a t  he had a t  one  t i m e  worked a s  a manager  of  t h e  

r e m o d e l i n g  d e p a r t m e n t  of  a lumber  company. The t r i a l  c o u r t  h a s  

b r o a d  d i s c r e t i o n  i n  d e t e r m i n i n g  w h e t h e r  a w i t n e s s  may q u a l i f y  as 

a n  e x p e r t .  Mets v. Granrud  ( 1 9 8 0 )  Mont. 606  P.2d 1 3 8 4 ,  

37 S t .Rep .  313;  Haynes v.  County of  M i s s o u l a  ( 1 9 7 3 )  1 6 3  Mont. 

270,  517 P.2d 370. See  a l s o  11 Moore1s  F e d e r a l  p r a c t i c e  

S 7 0 2 . 1 0 [ 3 ] .  The d e g r e e  o f  a w i t n e s s 1  q u a l i f i c a t i o n  a f f e c t s  t h e  

w e i g h t  r a t h e r  t h a n  t h e  a d m i s s i b i l i t y  of  h i s  t e s t i m o n y .  N e s b i t t  

v .  C i t y  o f  B u t t e  ( 1 9 4 5 ) ,  118  Mont. 8 4 ,  1 6 3  P.2d 251.  The t r i a l  

c o u r t  d i d  n o t  a b u s e  i ts  d i s c r e t i o n  i n  a l l o w i n g  M r .  Alden to 

t e s t i f y .  

However, t h e  j u r y  m u s t  have c o n s i d e r e d  t h e  e f f e c t s  of  

i n £  l a t i o n  i n  o r d e r  t o  r e a c h  t h e  amount o f  $9 ,000 .  They d i d  s o  i n  

t h e  a b s e n c e  o f  s p e c i f i c  g u i d e l i n e s  d e r i v e d  from t h e  e v i d e n c e .  W e  

c o n c l u d e  t h a t  i n  t h i s  case t h e r e  w a s  i n s u f f i c i e n t  e v i d e n c e  on 

which  t h e  j u r y  c o u l d  have c o n s i d e r e d  i n £  l a t i o n .  

Reve r sed  and remanded f o r  a  new t r i a l  to be l i m i t e d  to t w o  

b a s e s  o f  l i a b i l i t y :  n e g l i g e n c e  and b r e a c h  o f  o b l i g a t i o n  unde r  

t h e  Uniform C o m m e r c i a l  Code. 

Ch ie f  J u s t i c e  

--me--- 


