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M r .  J u s t i c e  Fred J. Weber d e l i v e r e d  t h e  Opinion of t h e  
Court .  

I n  an  a c t i o n  f o r  t h e  purchase p r i c e  of an i r r i g a t i o n  

pump, p l a i n t i f f  appea l s  an  unfavorable  judgment of t h e  c o u r t ,  

s i t t i n g  wi thou t  a ju ry ,  i n  t h e  T h i r t e e n t h  J u d i c i a l  D i s t r i c t ,  

Yellowstone County. P l a i n t i f f  c la ims  an acceptance of t h e  

pump on t h e  p a r t  of t h e  defendants  w i th  a  consequent ob l iga -  

t i o n  t o  pay t h e  purchase  p r i c e .  Defendants c la im t h e  pump 

was improper ly  i n s t a l l e d  and subsequent ly  damaged, and they 

have r e fused  t o  pay f o r  t h e  pump. 

P l a i n t i f f  p r e s e n t s  t h e  fo l lowing  i s s u e s  f o r  review: 

1) Whether t h e  D i s t r i c t  Court  e r r e d  i n  f a i l i n g  t o  

make f i n d i n g s  of f a c t  and conc lus ions  of law wi th  r ega rd  t o  

accep tance ,  r e j e c t i o n ,  and r evoca t ion  of acceptance under 

t h e  Uniform Commercial Code. 

2 )  Whether t h e r e  i s  s u f f i c i e n t  evidence t o  suppor t  

t h e  f i n d i n g s  of f a c t  ( p a r t i c u l a r l y  f i n d i n g  of f a c t  no. 3 ) ,  

conc lus ions  of law and judgment. 

W e  a f f i r m  t h e  D i s t r i c t  Court ,  ho ld ing  (1) t h e  D i s t r i c t  

C o u r t ' s  f i n d i n g s  of f a c t  and conc lus ions  of law show t h a t  

t h e  defendants  d i d  n o t  a c c e p t  t h e  pump a s  accep tance  i s  

de f ined  i n  t h e  Uniform Commercial Code, and ( 2 )  t h e r e  i s  

s u b s t a n t i a l  evidence t o  suppor t  t h e  D i s t r i c t  C o u r t ' s  f i n d i n g s  

of f a c t .  

P l a i n t i f f  i s  a salesman of farm seed and i r r i g a t i o n  

produc ts  i n  J o l i e t ,  Montana. Defendants own and run  a  farm 

i n  Carbon County. Between January and A p r i l  of 1977, p l a i n t i f f ,  

de fendants ,  and Roy Buckl in ,  d i s cus sed  t h e  proposed i n s t a l l a t i o n  

of an i r r i g a t i o n  system on de fendan t s '  l and .  Roy Bucklin 

was t h e  p r e s i d e n t  of P ipe  and Pump Supply of Greybul l ,  



Wyoming, which supp l i ed  t h e  i r r i g a t i o n  systems t o  p l a i n t i f f  

salesman. Two b i d s  w e r e  submit ted and r e j e c t e d .  Defendants 

pa id  $2,000 on A p r i l  25, 1977. O n  May 1, 1977, p l a i n t i f f  

and defendants  made an o r a l  agreement f o r  t h e  s a l e  t o  defendants  

of an i r r i g a t i o n  system f o r  t h e  p r i c e  of $19,829, which 

covered t h e  p r i c e  of t h e  system less i n s t a l l a t i o n  charges  

and v a r i a t i o n s  i n  t h e  p r i c e  of t h e  pump. Both p a r t i e s  

agreed t h a t  t h e  p l a i n t i f f  had t h e  o b l i g a t i o n  t o  i n s t a l l  and 

tes t  t h e  i r r i g a t i o n  system. 

Defendants had reques ted  a  Western Land Ro l l e r  pump 

which was unava i l ab l e .  P l a i n t i f f  s u b s t i t u t e d  a  Fa i rbanks  

Morse pump, which, according t o  p l a i n t i f f  was designed f o r  

t h e  type  of wheel row i r r i g a t i o n  system ordered  by defendants .  

Whether defendants  agreed t o  t h e  s u b s t i t u t i o n  p r i o r  t o  t h e  

p l a i n t i f f ' s  o rde r ing  t h e  Fairbanks Morse pump i s  d i spu ted .  

The horsepower of t h e  s u b s t i t u t e d  pump was lower,  t h e  p r i c e  

h ighe r ,  than  t h a t  of t h e  pump i n i t i a l l y  reques ted .  

Because t h e  Fa i rbanks  Morse pump would n o t  be r ece ived  

u n t i l  some days a f t e r  t h e  wheel rows themselves w e r e  i n s t a l l e d ,  

and because,  i n  t h a t  d rought  yea r ,  e a r l y  i r r i g a t i o n  was 

e s s e n t i a l ,  p l a i n t i f f  supp l i ed  defendants  w i t h  a  temporary 

t r a c t o r - r u n  pump. The main l i n e  and wheel rows w e r e  complete ly  

i n s t a l l e d  by May 1 0 ,  1977. The t r a c t o r - r u n  power-take-off 

pump (PTO) was i n s t a l l e d  approximately May 1 4 ,  1977, and 

func t ioned  p rope r ly ,  supplying s u f f i c i e n t  water .  On May 

19 ,  1977, defendants  pa id  p l a i n t i f f  an a d d i t i o n a l  $13,384.00, 

which covered t h e  purchase  p r i c e  of eve ry th ing  b u t  t h e  pump 

and i t s  i n s t a l l a t i o n .  

The i n s t a l l a t i o n  of t h e  pump r e q u i r e d  t h e  d igg ing  of a  

sump excava t ion  f o r  water  which would supply t h e  pump 

through a  4 'x8 'x8 '  metal-walled p i p e  o r  sump. M r .  Bucklin 



s p e c i f i e d  t h e  l o c a t i o n  and dimensions of t h e  excava t ion  when 

he and t h e  p l a i n t i f f  v i s i t e d  defendants '  farm i n  mid-May. 

~ u c k l i n  a l s o  designed t h e  metal-walled sump. The excava t ion  

f o r  t h e  sump was dug by Adams Cons t ruc t ion  t h e  day a f t e r  t h e  

v i s i t  of Bucklin and Ste inmetz .  Nei ther  Bucklin nor Ste inmetz  

w a s  p r e s e n t  t o  s u p e r v i s e  t h e  excavat ing.  The metal  sump 

a r r i v e d  and was i n s t a l l e d  approximately two weeks l a t e r .  

Before i n s t a l l a t i o n ,  t h e  sump excava t ion  w a s  re-dug, because 

of cave- ins .  A f t e r  t h e  sump was i n s t a l l e d ,  t h e  pump w a s  

a t t a c h e d  t o  t h e  sump. Because t h e  pump's column was t o o  

long t o  f i t  down i n t o  t h e  sump, t h e  pump was r a i s e d  by 

n a i l i n g  r a i l r o a d  t ies toge the r ,  cha in ing  them t o  t h e  sump, 

and b o l t i n g  t h e  pump t o  t h e  t op  t i e .  Bucklin t e s t i f i e d  t h a t  

he d i d  n o t  a t t a c h  a  s c reen  t o  t h e  pump, t h a t  such a  s c reen  

was o p t i o n a l ,  and t h a t  t h e  sump was screened.  P l a i n t i f f ,  

Bucklin,  and a  couple  of h e l p e r s  superv ised  t h e  i n s t a l l a t i o n  

which took a l l  of t h e  day of  June 5 ,  1977. Because e l e c t r i c i t y  

had n o t  y e t  been extended t o  t h e  system, p l a i n t i f f ,  Bucklin,  

and h e l p e r s  depar ted  be fo re  t h e  pump was tu rned  on,  a s  d i d  

p l a i n t i f f  t h e  fo l lowing  day when t h e  w i r ing  was n o t  completed 

by n e a r l y  noon. 

The water  i n  t h e  sump was " d i r t y  . . . mucky look ing , "  

according t o  defendants ,  and when they  tu rned  t h e  pump on,  

t h e  pump r a n  a few minutes,  then q u i t .  No water  eve r  came 

o u t  of t h e  pump. A r e l a t i v e  "probed around i n  t h e  bottom of 

t h e  sump and found i t  was f u l l  of mud and rock , "  

That  evening defendant  c a l l e d  p l a i n t i f f ,  complaining 

t h a t  t h e  pump d i d  n o t  work. The p l a i n t i f f  responded t h a t  he 

would t r y  t o  come o u t  t h e  fol lowing morning. Defendants 

h i r e d  another  p a r t y ,  who cleaned t h e  sump t h e  nex t  day,  b u t  

t h e  pump f a i l e d  t o  pump any water .  P l a i n t i f f  was unable  t o  



come o u t  t h a t  day,  and when defendant  c a l l e d  him t h a t  evening,  

a  heated conversa t ion  ensued i n  which, according t o  p l a i n t i f f ,  

de fendant  Randy Robertus t h rea t ened  h i s  l i f e .  Defendant 

d e n i e s  he made t h e  t h r e a t  b u t  a g r e e s  t h a t  he became q u i t e  

angry,  and demanded t h a t  p l a i n t i f f  c a l l  Bucklin s o  t h e  

m a t t e r  could be s e t t l e d  t h a t  n igh t .  

That  same evening,  p l a i n t i f f  t e s t i f i e d ,  Bucklin advised  

p l a i n t i f f  t o  s t a y  o u t  of t h e  ma t t e r  and away from t h e  Robertus 

farm. Bucklin then c a l l e d  defendant  Randy Robertus,  and 

a s su red  him he would come o u t  and check t h e  pump. I n  f a c t ,  

M r .  Bucklin removed t h e  pump, which he t e s t i f i e d  was choked 

w i t h  " p i e c e s  of corn  s t a l k s ,  sand and g r a v e l , "  which could 

damage t h e  pump i f  l e f t  i n  it f o r  any l e n g t h  of t i m e .  

Bucklin c leaned t h e  pump and h i s  h i r e d  man r e t u r n e d  it i n  

s e v e r a l  days.  Bucklin t e s t i f i e d  t h a t  t h e  pump was undamaged, 

b u t  admits  t h a t  t h i s  t i m e  he d i d  i n s t a l l  a  s c r een  i n  t h e  

pump. The h i r e d  man, James Jones ,  t e s t i f i e d  t h a t  when he 

i n s t a l l e d  t h e  pump a f t e r  Bucklin c leaned  i t ,  it  worked " f o r  

a  s h o r t  t ime u n t i l  i t  sucked a l l  t h e  water  o u t "  of t h e  

sump. H e  a l s o  t e s t i f i e d  t h a t  when he r e t u r n e d  a f t e r  t h e  4 th  

of J u l y  t o  p ick  up t h e  PTO pump, t h e  defendants  had supp l i ed  

more water  from an i r r i g a t i o n  d i t c h  and Randy Robertus made 

no complaint ,  b u t  i n d i c a t e d  he was p l ea sed  wi th  t h e  e l e c t r i c a l  

pump ( t h e  Fairbanks Morse). Both Bucklin and p l a i n t i f f  

t e s t i f i e d  t h a t  t h e r e  was no f u r t h e r  complaint  about  t h e  

working of t h e  pump u n t i l  October, w e l l  a f t e r  t h e  end of t h e  

i r r i g a t i n g  season,  when de fendan t s '  f a t h e r  telephoned 

p l a i n t i f f  and demanded t h a t  p l a i n t i f f  t a k e  back t h e  pump 

because i t  d i d  n o t  work proper ly .  P l a i n t i f f  p resen ted  s i x  

w i t n e s s e s ,  a l l  of whom t e s t i f i e d  t o  " d r i v i n g  by" t h e  Robertus 

farm and see ing  t h e  wheel rows i r r i g a t i n g  t h e  f i e l d  of 



b a r l e y .  

Defendants deny t h a t  they t o l d  M r .  Jones  t h e  system 

"pleased" them; i n  f a c t ,  they t e s t i f i e d  t h a t  on a t  leas t  

t h r e e  occas ions ,  they  c a l l e d  Bucklin,  complaining t o  h i s  

w i f e  o r  s e c r e t a r y  t h a t  t h e  pump w a s  n o t  func t ion ing  p rope r ly .  

Bucklin never responded t o  t h e i r  complaints .  Defendants 

t e s t i f i e d  t h a t ,  f o r  a lmost  two weeks, t hey  t r i e d  t o  make 

t h e  pump run  r i g h t ,  swi tch ing  water  from one wheel row t o  

t h e  o t h e r ,  then t o  both ,  then moving t h e  wheel rows and 

t r y i n g  aga in .  They c la im t o  have run  t h e  pump 24 hours  a 

day t o  no a v a i l ;  i t s  i n e f f i c i e n t  o p e r a t i o n  f a i l e d  t o  i r r i g a t e  

t h e  f i e l d s  s u f f i c i e n t l y ,  and they s u f f e r e d  a  s eve re  c rop  

l o s s  i n  t h e  f i e l d s ,  which produced on ly  20 bushe ls  p e r  a c r e  

of  b a r l e y  i n s t e a d  of t h e  a n t i c i p a t e d  80 bushe ls .  The i r  

tes t imony was cor robora ted  by a  neighbor who t e s t i f i e d  t h a t  

t h e  pump never worked p rope r ly .  Defendants r ep l aced  t h e  

Fairbanks Morse pump i n  s p r i n g  of 1978 a t  a c o s t  of approximately 

$4,000.00. 

A f t e r  h a r v e s t ,  i n  October of  1977, t h e  de fendan t s t  

f a t h e r  con tac t ed  p l a i n t i f f  and t o l d  him t o  come and g e t  t h e  

pump -- it d i d n ' t  work, and defendants  d i d  n o t  i n t e n d  t o  pay 

f o r  it.  P l a i n t i f f  r e fused  t o  a c c e p t  t h e  pump and demanded 

f u l l  payment f o r  t h e  pump and i n s t a l l a t i o n  c o s t s ,  a  t o t a l  of 

$4,865.00. 

The o r i g i n a l  a c t i o n  a g a i n s t  t h e  defendants  was i n s t i t u t e d  

by P i p e  and Pump Supply. Defendants denied t h e  a l l e g a t i o n s  

i n  t h e  complaint  and a l l e g e d  t h a t  P ipe  and Pump Supply was a  

Wyoming co rpo ra t ion  wi thout  a  c e r t i f i c a t e  of a u t h o r i t y  t o  do 

bus ines s  i n  Montana and had no s t and ing  t o  sue.  Defendants 

counterclaimed a g a i n s t  Ruben Ste inmetz  r e q u e s t i n g  t h a t  

p l a i n t i f f  t a k e  nothing by t h e i r  a c t i o n  and seeking damages 



i n  t h e  amount of $6,000.00. Subsequently,  t h i r d - p a r t y  

defendant  Ste inmetz  countercla imed a g a i n s t  defendants  Robertus.  

Defendants Robertus moved f o r  d i s m i s s a l  of t h e  complaint  of 

P ipe  and Pump Supply and t h e  counte rc la im by Steinmetz.  The 

motion w a s  g r an t ed  by t h e  D i s t r i c t  Court  on September 5,  

1979, and,  i n  a  Nunc Pro Tunc o r d e r  da t ed  September 1 4 ,  1979, --- 
t h e  c o u r t  o rdered  t h a t  t h e  motions t o  d i smis s  be g ran ted  

wi thou t  p r e j u d i c e .  Ste inmetz  f i l e d  an amended complaint  

a g a i n s t  defendants  Robertus on October 12 ,  1979, a l l e g i n g  

t h e  sale of a  wheel row i r r i g a t i o n  system a t  an agreed upon 

p r i c e  of $20,249.00 and defendants '  f a i l u r e  t o  pay t h e  

balance of $4,865.00, and r eques t ing  judgment i n  t h e  amount 

of t h e  balance due and c o s t s .  Defendants denied a l l  a l l e g a t i o n s .  

T r i a l  was had on December 11, 1980. On December 15 ,  

1980, t h e  D i s t r i c t  Court  en t e red  i t s  f i n d i n g s  of f a c t  and 

conc lus ions  of l a w  and en t e red  judgment f o r  t h e  de fendan t s ,  

d i smiss ing  p l a i n t i f f ' s  complaint  and awarding c o s t s  t o  t h e  

defendants .  P l a i n t i f f  appea ls .  

The D i s t r i c t  C o u r t ' s  f i n d i n g s  of f a c t  and conc lus ions  

of  law a r e  as fo l lows:  

"FINDINGS OF FACT 

"1. That  t h e  p l a i n t i f f  and t h e  defendants  on 
A p r i l  25, 1977, en t e red  i n t o  an agreement 
whereby p l a i n t i f f  was t o  p rov ide  and i n s t a l l  
a  wheel r o l l  i r r i g a t i o n  system, t oge the r  w i t h  
a  pump, f o r  t h e  p r i c e  of $20,249.00, which 
c o n s i s t e d  of t h e  sum of $13,384.00 f o r  t h e  
wheel r o l l  s p r i n k l e r  and $4,365.00 f o r  t h e  
pump; t h a t  defendants  have pa id  $13,365.00 
f o r  t h e  wheel r o l l  system. [Defendants made 
a  $2,000.00 down payment on t h e  wheel r o l l  
system i n  A p r i l ,  and pa id  an a d d i t i o n a l  
$13,384.00 i n  May. The t o t a l  p r i c e  of t h e  
wheel r o l l  system was $15,384.00. The c o s t  
of t h e  wheel r o l l s ,  p l u s  t h e  unpaid amount -- 
$4,365.00 f o r  t h e  pump and $500.00 f o r  i t s  
i n s t a l l a t i o n  -- brought  t h e  c o n t r a c t  amount 
t o  $20,249.00.1 

"2. That  t h e  wheel r o l l  i r r i g a t i o n  system 
was t o  be i n s t a l l e d  and working upon defen- 
d a n t s '  farm i n  Carbon County, Montana, wi th-  
i n  t e n  (10) days.  



" 3 .  That t h e  p l a i n t i f f  f a i l e d  t o  p rope r ly  
i n s t a l l  s a i d  pump i n  t h a t  t h e  pump was i n -  
s t a l l e d  i n  a  sump t h a t  was f i l l e d  w i th  mud 
and t r a s h ;  t h a t  no sc reen  was p laced  over  
t h e  i n t a k e  of s a i d  pump; t h a t  t h e  pump drew 
i n  mud and t r a s h  and was damaged; t h a t  t h e  
p l a i n t i f f  f a i l e d  t o  t e s t  s a i d  pump o r  irri- 
g a t i o n  system; t h a t  a s  a consequence t h e  
pump f a i l e d  t o  work and f a i l e d  t o  adequa te ly  
i r r i g a t e  t h e  l ands  of t h e  defendants  a s  
c a l l e d  f o r  i n  t h e  agreement. 

" 4 .  That  t h e  defendants  were fo rced  t o  remove 
t h e  pump of  t h e  p l a i n t i f f  and subsequent ly  
had t o  purchase  a  new pump from another  sup- 
p l i e r .  

"5. That  defendants  o f f e r e d  t o  r e t u r n  t h e  
pump t o  t h e  p l a i n t i f f  b u t  t h a t  p l a i n t i f f  re- 
fused  t o  a c c e p t  t h e  same and r e f u s e d  t o  make 
t h e  wheel r o l l  system operab le .  

"From t h e  foregoing  F a c t s ,  t h e  Court  draws 
t h e  fol lowing:  

"CONCLUSIONS OF LAW 

"1. That t h e  p l a i n t i f f  has  f a i l e d  t o  p rov ide  
an ope rab le  pump a s  r e q u i r e d  under h i s  agree-  
ment w i th  t h e  defendants .  

"2.  That  t h e  defendants  have o f f e r e d  t o  
r e t u r n  p l a i n t i f f ' s  pump, b u t  p l a i n t i f f  r e f u s e s  
t o  a c c e p t  t h e  same. 

"3.  That  p l a i n t i f f ' s  complaint  should be d i s -  
missed and judgment e n t e r e d  i n  f avo r  of t h e  
defendants .  " 

P l a i n t i f f  a rgues  t h a t  because n e i t h e r  t h e  de fendan t s '  

answer denying p l a i n t i f f  ' s a l l e g a t i o n s  nor t h e  D i s t r i c t  

C o u r t ' s  f i n d i n g s  of f a c t  and conc lus ions  of l a w  s p e c i f i c a l l y  

addressed t h e  q u e s t i o n s  of  accep tance ,  r e j e c t i o n ,  and r evoca t ion  

a s  s e t  f o r t h  i n  Montana's Uniform Commercial Code, t h i s  

Court  must r e v e r s e  and remand wi th  o r d e r s  t o  t h e  D i s t r i c t  

Court  t o  e n t e r  judgment i n  favor  of t h e  p l a i n t i f f .  P l a i n t i f f  

c i t e s  Ba l lan tyne  v.  The Anaconda Company (1978) ,  574 P.2d 

582, 175 Mont. 406, a s  r e q u i r i n g  f i n d i n g s  of f a c t  and conc lus ions  

of law i n  suppor t  of a  judgment. While t h e  Court  i n  t h a t  

c a s e  d i d  d e s c r i b e  t h e  purpose and f u n c t i o n  of a  w r i t t e n  



op in ion ,  t h e  Cour t  d i r e c t e d  t h e  c a s e  be remanded t o  t h e  

D i s t r i c t  Court  which was d i r e c t e d  t o  set f o r t h  t h e  reason  

f o r  i t s  o r d e r  g r a n t i n g  p l a i n t i f f ' s  new t r i a l  i n  accordance 

w i t h  Rule 5 9 ( f ) ,  M.R.Civ.P., which s p e c i f i c a l l y  r e q u i r e s  

t h a t  a  c o u r t  g r a n t i n g  new t r i a l  s h a l l  s p e c i f y  t h e  grounds 

wi th  s u f f i c i e n t  p a r t i c u l a r i t y  a s  t o  a p p r i s e  t h e  p a r t i e s  and 

t h e  a p p e l l a t e  c o u r t  of t h e  r a t i o n a l e  under ly ing  t h e  r u l i n g .  

C e r t a i n l y  t h i s  Court  would much p r e f e r  a  more p r e c i s e  

and d e t a i l e d  s ta tement  of f i n d i n g s  of f a c t  and conc lus ions  

of  law than  those  prepared by t h e  D i s t r i c t  Court  i n  dec id ing  

t h i s  a c t i o n .  W e  approve t h e  q u o t a t i o n  i n  Bal lan tyne  from 

t h e  comment of Chief J u s t i c e  Hughes: " [ A ]  w e l l - s t a t e d  

op in ion  i s  of g r e a t  a s s i s t a n c e  t o  t h e  a p p e l l a t e  c o u r t  a s  a  

c h a r t  of t h e  reasoning  followed by t h e  t r i a l  judge i n  reach ing  

a  dec i s ion . "  Ba l lan tyne  v. Anaconda Co, 175 Mont. a t  409, 

574 P.2d a t  584. A s  se t  f o r t h  i n  Rule 52 ( a ) ,  M.R.Civ.P., 

t h e  a p p l i c a b l e  s t anda rd  f o r  our review of f i n d i n g s  of  f a c t s  

is :  

"F ind ings  of f a c t  s h a l l  n o t  be set  a s i d e  
u n l e s s  c l e a r l y  e r roneous ,  and due regard  
s h a l l  be g iven  t o  t h e  oppor tun i ty  of t h e  
t r i a l  c o u r t  t o  judge of t h e  c r e d i b i l i t y  of 
t h e  wi tnesses . "  

W e  cannot  say t h a t  t h e  t r i a l  c o u r t ' s  f i n d i n g s  of f a c t  i n  

t h i s  c a s e  were c l e a r l y  e r roneous ,  i n  l i g h t  of t h e  evidence 

presen ted  and t h e  cons i s t ency  of t h e  f i n d i n g s  w i th  t h e  U C C r s  

p r o v i s i o n s  governing r e j e c t i o n  of non-conforming goods. 

Montana UCC s t a t e s  i n  r e l e v a n t  p a r t :  

"30-2-601. . . . [ I ]  f  t h e  goods o r  t h e  t ende r  
of d e l i v e r y  f a i l  i n  any r e s p e c t  t o  conform t o  
t h e  c o n t r a c t ,  t h e  buyer may: 

" ( a )  r e j e c t  t h e  whole. . . 
"30-2-602. (1) Re jec t ion  of goods must be wi th-  
i n  a reasonable  t ime a f t e r  t h e i r  d e l i v e r y  o r  
t ender .  I t  i s  i n e f f e c t i v e  u n l e s s  t h e  buyer 
seasonably n o t i f i e s  t he  sel ler .  



" 30-2-606. (1) Acceptance of goods occurs  
when t h e  buyer: 

" ( a )  a f t e r  a  reasonable  oppor tun i ty  t o  i n s p e c t  
t h e  goods s i g n i f i e s  t o  t h e  s e l l e r  t h a t  t h e  goods 
a r e  conforming o r  t h a t  he w i l l  t a k e  o r  r e t a i n  
them i n  s p i t e  of t h e i r  noncomformity; o r  

" (b)  f a i l s  t o  make an e f f e c t i v e  r e j e c t i o n  (sub- 
s e c t i o n  (1) of 30-2-602), b u t  such acceptance 
does n o t  occur  u n t i l  t h e  buyer has  had a  
reasonable  oppor tun i ty  t o  i n s p e c t  them; o r  

" (c) does any a c t  i n c o n s i s t e n t  w i th  t h e  s e l l e r ' s  
ownership; b u t  i f  such a c t  i s  wrongful as a g a i n s t  
t h e  s e l l e r  i t  i s  an acceptance on ly  i f  r a t i f i e d  
by him." Sec t ion  30-2-601 e t .  seq . ,  MCA. - - 

There was s u b s t a n t i a l  evidence t o  suppor t  t h e  fol lowing 

conc lus ions :  

( a )  The goods were non-conforming o r  were improper ly  

d e l i v e r e d .  The p a r t i e s  a r e  agreed t h a t  it was p a r t  of t h e  

agreement, and a ma t t e r  of common p r a c t i c e  i n  t h e  i r r i g a t i o n  

equipment t r a d e ,  f o r  t h e  seller t o  supe rv i se  t h e  i n s t a l l a t i o n  

of an i r r i g a t i o n  system and tes t  i t s  performance. Here, 

bo th  p l a i n t i f f  and h i s  s u p p l i e r  were p r e s e n t  t h e  day t h e  

pump was i n s t a l l e d  and y e t  t h e r e  were a  number of q u e s t i o n a b l e  

occur rences .  The s c r e e n l e s s  pump drew i n  s u f f i c i e n t  d e b r i s  

t o  c l o g  i t  be fo re  any_ water  was pumped t o  t h e  wheel rows. 

Both Bucklin and p l a i n t i f f  Ste inmetz  l e f t  t h e  farm be fo re  

t h e  i r r i g a t i o n  pump was t e s t e d .  Nei ther  Bucklin nor p l a i n t i f f  

r e t u r n e d  t o  t h e  farm t o  t e s t  t h e  system a f t e r  i t s  "cure"  and 

a s c e r t a i n  t h a t  it was func t ion ing  p rope r ly ;  t h e i r  obse rva t ions  

were l i m i t e d  t o  what they  could see " d r i v i n g  by" t h e  farm. 

(b)  There was a  f a i l u r e  t o  c u r e  t h e  d e f e c t s  of t h e  

pump. Defendants con tac t ed  p l a i n t i f f  e a r l y  and empha t i ca l ly ,  

t h e  day a f t e r  t h e  pump's i n s t a l l a t i o n ,  c l e a r l y  i n d i c a t i n g  

t h a t  i t  d i d  n o t  work. They made a  number of unsuccess fu l  

a t t empt s  a f t e r  t h e  a t tempted "cure"  t o  c o n t a c t  Bucklin,  who 

admi t t ed ly  was f u l f i l l i n g  p l a i n t i f f ' s  d u t i e s  fol lowing t h e  



ha r sh  exchange between p l a i n t i f f  and Randy Robertus,  w i thou t  

any response from Bucklin.  

(c) F i n a l l y  and perhaps  most impor t an t ly ,  defendants  

t e n  t o  twelve days '  "use"  of t h e  pump i n  June o r  e a r l y  J u l y  

was i n  f a c t  a  prolonged e f f o r t  t o  determine why t h e  pump 

f a i l e d  t o  work and t o  c u r e  t h e  d e f e c t  themselves i n  t h e  

absence of any response by t h e  p l a i n t i f f  ( o r  Buckl in)  t o  

de fendan t s '  complaints .  A s  such, i t  was never  an a c t  i n c o n s i s t e n t  

w i t h  s e l l e r ' s  ownership under Sec t ion  30 -2 -606(1 ) ( c ) ,  MCA, 

b u t  r a t h e r  a  reasonable  and t imely  i n s p e c t i o n  of t h e  pump, 

under Sec t ion  30-2-606(1) ( b ) ,  MCA, t o  determine i f  i t  was o r  could 

be i n  conformity w i th  t h e  agreement. The Montana Power 

r eco rds  i n d i c a t e  t h a t  t h e  pump was n o t  used f o r  " s e v e r a l  

months," a s  p l a i n t i f f  charges ,  b u t  f o r  no more than two 

weeks t o t a l .  Defendants t e s t i f i e d  t h a t ,  f o r  n e a r l y  t h a t  

l e n g t h  of t ime,  they  t r i e d ,  wi thout  succes s ,  every conce ivab le  

v a r i a t i o n  of r i g g i n g  up t h e  wheel r o l l s  and changing t h e i r  

l o c a t i o n  t o  t r y  t o  make t h e  pump work a s  p l a i n t i f f  had 

a s su red  them it would work. 

Montana's Uniform Commercial Code provides  ". . . 
acceptance does n o t  occur u n t i l  t h e  buyer has  had a  reasonable  

oppor tun i ty  t o  i n s p e c t  [ t h e  goods] . " Sec t ion  30-2-606 (1) ( b )  , 

MCA. When t h e  goods i n  ques t ion  can on ly  be i n spec t ed  by 

p u t t i n g  them t o  t h e  use  f o r  which they  a r e  in tended ,  a  reasonable  

t i m e  f o r  i n s p e c t i o n  n a t u r a l l y  w i l l  be l onge r  than i f  t h e  goods a r e  

i t ems  whose conformity o r  nonconformity can be determined 

simply by looking a t  them. 

A c o u r t  must be r e a l i s t i c  i n  a p p r a i s i n g  t h e  s u f f i c i e n c y  

of a  b u y e r ' s  oppor tun i ty  t o  i n s p e c t ,  and should n o t  hold  

t h a t  t h e  buyer has  accep ted  where because of t h e  t e c h n i c a l  

o r  complex n a t u r e  of t h e  goods t h e  buyer cannot  determine 



whether t hay  a r e  s a t i s f a c t o r y  u n t i l  he a c t u a l l y  makes u s e  of 

them. 2 Anderson, Uniform Commercial Code, (2d ed.  1971) 

( ~ u p p .  1981 ) ,  191-192. When a buyer a t t e m p t s  t o  coope ra t e  

w i t h  t h e  sel ler ,  and "work t h e  bugs o u t "  of  a  complex p i e c e  

of machinery by b r i e f l y  p u t t i n g  t h e  machinery t o  i t s  i n t e n d e d  

u s e ,  he should  n o t  be a c t i n g  a t  h i s  p e r i l .  Cour t s  should  be  

h e s i t a n t  t o  f i n d  t h a t  such a c t s  a r e  i n c o n s i s t e n t  w i t h  t h e  

s e l l e r ' s  ownership.  See White and Summers, Uniform Commercial 

Code (2d ed.  1980) ,  300. 

H e r e ,  d e f endan t s  w e r e  a s su red  t h a t  t h e  pump i n  q u e s t i o n  

was des igned  t o  supp ly  two t o  t h r e e  wheel rows w i t h  adequa te  

wate r .  Defendants '  u se  of t h e  pump can  be  cons ide red  t h e  

" p e r i o d  of  exper imenta t ion"  recognized  i n  C a r l  Beasley  Ford,  

I nc .  v. Burroughs Corp. (E.D. Pa. 1 9 7 3 ) ,  361 F.Supp. 325, 

a f f ' d .  - i n  unpub. =., (3 rd  C i r . ) ,  493 F.2d 1400. 

I t  i s  g e n e r a l l y  he ld  t h a t  m e r e  n o t i f i c a t i o n  of  poor 

q u a l i t y  i s  n o t  s u f f i c i e n t  t o  c o n s t i t u t e  r e j e c t i o n  under t h e  

Uniform Commercial Code. See Sou theas t e rn  S t e e l  v. Burton 

Block & Concrete  (1979) ,  273 S.C. 634, 258 S.E.2d 888, and 

c a s e s  c i t e d  t h e r e i n .  Here w e  f i n d  more than  m e r e  n o t i f i c a -  

t i o n .  Defendant  Randy Robertus t w i c e  c o n t a c t e d  p l a i n t i f f  

b e f o r e  t h e  a t t empted  "cu re"  of  t h e  pump's d e f e c t s ;  de f endan t s  

t h r e e  t i m e s  con t ac t ed  Roy Buckl in ,  who was a c t i n g  on p l a i n t i f f ' s  

b e h a l f ,  a f t e r  t h e  i n e f f e c t u a l  " cu re"  of t h o s e  d e f e c t s ;  and 

de fendan t s ,  who had p a i d  t h e  t o t a l  p r i c e  of  t h e  wheel r o l l  

system w i t h i n  days  of  i t s  i n s t a l l a t i o n ,  r e f u s e d  t o  pay any 

p a r t  of  t h e  pump purchase  p r i c e  over  a  p e r i o d  of s e v e r a l  

months. 

W e  f i n d  t h a t  t h e  D i s t r i c t  C o u r t ' s  f i n d i n g s  of f a c t  and 

conc lu s ions  of law a r e  n o t  i n c o n s i s t e n t  w i t h  t h e  Montana UCC 

d e s p i t e  t h a t  c o u r t ' s  r e g r e t t a b l e  f a i l u r e  t o  develop a c l e a r  



s t a t emen t  of t h e  f a c t s  a s  they r e l a t e  t o  a p p l i c a b l e  Montana 

law on s a l e s .  Under t h e  f a c t s  of t h i s  c a s e ,  t h e r e  was no 

acceptance by t h e  defendants ,  no a c t u a l  u se  i n c o n s i s t e n t  

w i th  t h e  ownership of t h e  p l a i n t i f f ,  and no de l ay  i n  o f f e r i n g  

a  r e t u r n  of non-conforming goods s i g n i f i c a n t  enough t o  

j u s t i f y  a  conc lus ion  t h a t  defendants  had accepted t h e  pump. 

I1 

P l a i n t i f f  a rgues  t h a t  t h e r e  i s  n o t  s u b s t a n t i a l  evidence 

suppor t ing  t h e  D i s t r i c t  C o u r t ' s  f i n d i n g s  of f a c t .  We have 

a l r e a d y  d i scussed  much of t h e  r e l e v a n t  evidence.  This  Court  

w i l l  uphold f i n d i n g s  based on c o n f l i c t i n g  evidence when 

t h e r e  i s  s u b s t a n t i a l  evidence on t h e  whole r eco rd  suppor t ing  

such f i n d i n g s .  The evidence must be viewed i n  t h e  l i g h t  most 

f avo rab le  t o  t h e  p r e v a i l i n g  p a r t y .  Weston v.  Kuntz (1981) ,  

Mont. , P.2d , 38 St.Rep. 1691, 1693; 

Toeckes v. Baker (1980) ,  Mont. , 611 P.2d 609, 611, 

37 St.Rep. 948, 950; Hagfe l t  v. Mahaffey (1978) ,  176 Mont. 

There i s  ample evidence of an  agreement t h a t  p l a i n t i f f  

would supply a  pump capable  of p rov id ing  two, perhaps  t h r e e ,  

wheel rows wi th  adequate  wa te r ,  and t h a t  p l a i n t i f f  would 

supe rv i se  t h e  i n s t a l l a t i o n  and t e s t i n g  of t h e  system once i t  

w a s  i n s t a l l e d .  There i s  s u b s t a n t i a l  evidence t h a t  t h e  

system d i d  n o t  o p e r a t e  a t  a l l  i n i t i a l l y ,  and t h a t  fo l lowing  

defendants '  complaints  and nonpayment f o r  t h e  pump and 

i n s t a l l a t i o n ,  p l a i n t i f f ' s  s u p p l i e r ,  a t  p l a i n t i f f ' s  r e q u e s t ,  

a t tempted t o  f i x  t h e  pump. Defendants have presen ted  s u b s t a n t i a l  

evidence t h a t  t h e  pump never func t ioned  p rope r ly  and was 

never made e f f e c t i v e  d e s p i t e  defendants '  cont inued p r o t e s t s  

t o  p l a i n t i f f ' s  s u p p l i e r  who was a c t i n g  a s  p l a i n t i f f ' s  middleman 

a f t e r  t h e  June 1 7 t h  q u a r r e l  between p l a i n t i f f  and defendant  



Randy Robertus. Defendants t e s t i f i e d  t h a t  a s  a  r e s u l t  of 

t h e  pump's f a i l u r e ,  a  s i g n i f i c a n t  p o r t i o n  of t h e  b a r l e y  c rop  

was l o s t ,  and defendants  purchased a  new pump t h e  fo l lowing  

s p r i n g .  

We f i n d  t h e r e  i s  s u b s t a n t i a l  evidence suppor t ing  t h e  

D i s t r i c t  C o u r t ' s  f i n d i n g s  of f a c t .  

Affirmed. 

W e  Concur: 

s - . , 4 d q % 4  
Chief J u s t i c e  


