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M r .  Ch ie f  ~ u s t i c e  F rank  I .  H a s w e l l  d e l i v e r e d  t h e  O p i n i o n  of t h e  
C o u r t .  

T h i s  is an  a p p e a l  from a n  o r d e r  o f  t h e  Dis t r ic t  C o u r t  f o r  

t h e  E l e v e n t h  ~ u d i c i a l  D i s t r i c t ,  F l a t h e a d  Coun ty ,  g r a n t i n g  a new 

t r i a l  to t h e  p l a i n t i f f  i n  a p e r s o n a l  i n j u r y  a c t i o n .  The p l a i n -  

t i f f  c r o s s - a p p e a l s  from t h e  c o n t r i b u t o r y  n e g l i g e n c e  i n s t r u c t  i o n s .  

The p l a i n t i f f ,  Marjorie H a r r y ,  is t h e  m o t h e r  of  d e f e n d a n t  

Sandy  E l d e r k i n ,  who was t h e  w i f e  of  d e f e n d a n t  B i l l  E l d e r k i n .  

Dur ing  J u n e ,  1976 ,  Mrs. H a r r y  was v i s i t i n g  t h e  E l d e r k i n s  a t  t h e i r  

home i n  K a l i s p e l l ,  Montana. A t  t h e  t i m e  of  h e r  v i s i t ,  B i l l  

E l d e r k i n  was i n  t h e  p r o c e s s  o f  c o n s t r u c t i n g  a c a b i n e t  shop  i n  t h e  

b a c k y a r d  o f  t h e  E l d e r k i n  home. A t r e n c h  had b e e n  dug a p p r o x i -  

m a t e l y  f o u r  f e e t  d e e p ,  and cement  had been  poured  i n t o  plywood 

f o r m s  c o n s t r u c t e d  i n  t h e  t r e n c h .  A g a r d e n  was l o c a t e d  n e x t  t o  

t h e  c a b i n e t  s h o p  f o u n d a t i o n ,  and t h e  r e m a i n d e r  o f  t h e  backya rd  

was c o v e r e d  w i t h  b l a c k  p l a s t i c  and g r a v e l .  

On June 1 2 ,  1 9 7 6 ,  Sandy E l d e r k i n  i n v i t e d  h e r  m o t h e r  i n t o  

t h e  backya rd  to  v iew t h e  g a r d e n .  Mrs. Har ry  had n o t  been  i n  t h e  

b a c k y a r d  s i n c e  h e r  a r r i v a l ,  b u t  s h e  was aware o f  t h e  c o n s t r u c t i o n  

p r o j e c t .  B i l l  E l d e r k i n  w a s  i n  t h e  p r o c e s s  of  removing b r a c e s  and 

f o r m s  from t h e  f o u n d a t i o n .  A s  Sandy E l d e r k i n  and Mrs. Har ry  

walked  a l o n g  t h e  pa thway  be tween  t h e  g a r d e n  and t h e  c o n s t r u c t i o n  

s i t e ,  Sandy b e n t  down to remove a  board  from t h e  g a r d e n .  Mrs. 

H a r r y  t o o k  a s t e p  backwards  w i t h  h e r  r i g h t  f o o t  t o w a r d s  t h e  

t r e n c h ,  t h e  g round  gave  way, and s h e  f e l l  i n t o  t h e  t r e n c h  and 

c a u g h t  h e r  l e f t  a n k l e  on a b r a c e .  A s  a r e s u l t  o f  t h e  a c c i d e n t ,  

M r s .  Ha r ry  s u f f e r e d  a s e v e r e l y  b roken  l e f t  a n k l e  and r e c e i v e d  

e x t e n s i v e  m e d i c a l  t r e a t m e n t .  

I n  O c t o b e r ,  1 9 7 7 ,  M r s .  Ha r ry  w a s  s t i l l  e x p e r i e n c i n g  

d i f f i c u l t i e s  due  to s e v e r e  d e g e n e r a t i v e  a r t h r i t i s  of t h e  a n k l e  

c a u s e d  b y  t h e  f r a c t u r e .  D r .  La id l aw  a d v i s e d  Mrs. H a r r y  t h a t  s h e  

would e v e n t u a l l y  r e q u i r e  a n  a n k l e  f u s i o n  to a l l e v i a t e  t h e  p a i n  

c a u s e d  by  t h e  r u b b i n g  o f  bone upon bone i n  t h e  a n k l e  j o i n t .  I n  



May, 1978  , D r .  La id l aw  a g a i n  a d v i s e d  Mrs. Har ry  t h a t  s h e  was i n  

need  o f  an  a n k l e  f u s i o n .  Mrs. Har ry  was also s e e n  by D r .  

Maruyama, a n  o r t h o p e d i c  s u r g e o n  i n  C o l o r a d o ,  who a d v i s e d  h e r  i n  

November, 1 9 7 8 ,  and i n  November, 1980 ,  t h a t  s h e  s h o u l d  have a n  a n k l e  

f u s i o n  b u t  t h a t  s h e  s h o u l d  f i r s t  lose f i f t y  pounds.  A t  t h e  t i m e  

o f  t r i a l ,  Mrs. Har ry  was s c h e d u l e d  to have t h e  a n k l e  f u s i o n  b u t  

had n o t  y e t  done  so. 

Mrs. Har ry  b r o u g h t  an  a c t i o n  a g a i n s t  t h e  E l d e r k i n s  f o r  

damages  f o r  p e r s o n a l  i n j u r y .  The Distr ic t  C o u r t  d e n i e d  t h e  sum- 

mary  judgment  m o t i o n s  o f  b o t h  p a r t i e s  and a j u r y  t r i a l  commenced 

o n  December 151  1980 .  The j u r y  r e n d e r e d  a s p e c i a l  v e r d i c t  i n  

which  it found t h e  p l a i n t i f f  t o  have been  85% n e g l i g e n t  and t h e  

d e f e n d a n t s  t o  have been  1 5 %  n e g l i g e n t .  The f u l l  amount o f  dama- 

g e s  s u s t a i n e d  b y  t h e  p l a i n t i f f  was found to be $15 ,000 .  The 

Distr ic t  C o u r t  o r d e r e d  t h a t  judgment  be e n t e r e d  on  t h e  v e r d i c t  on  

b e h a l f  o f  d e f e n d a n t s  and a g a i n s t  t h e  p l a i n t i f f .  

The p l a i n t i f f  moved f o r  new t r i a l  on  t h e  g r o u n d s  of  irre- 

g u l a r i t y  i n  t h e  j u r y  p r o c e e d i n g s ,  m i s c o n d u c t  of  t h e  j u r y  and 

i n s u f f i c i e n c y  o f  t h e  e v i d e n c e  to s u p p o r t  t h e  v e r d i c t .  The m o t i o n  

was s u p p o r t e d  b y  a n  a f  f  i d a v i t  o f  t h e  j u r y  fo r eman ,  which s t a t e d  : 

" . . . ( 2 )  T h a t  a t  t h e  t i m e  t h e  S p e c i a l  V e r d i c t  
Form was c o m p l e t e d ,  A f f i a n t  and h i s  f e l l o w  
J u r o r s  b e l i e v e d  and t h e y  i n t e n d e d  t h a t  Mrs. 
H a r r y  w a s  awarded a Judgment i n  t h e  sum of 
$15,000.00;  

" ( 3 )  T h a t  A f f i a n t  and h i s  f e l l o w  J u r o r s  a s s i g n e d  
a p e r c e n t a g e  of  85% t o  Marjorie H a r r y  as j u s t i -  
f i c a t i o n  f o r  t h e  award o f  $15,000.00 to  h e r ;  and 
t h a t  i n  d e t e r m i n i n g  t h e  8 5 % ,  A f f i a n t  and h i s  
f e l l o w  J u r o r s  b e l i e v e d  t h a t  a s i g n i f i c a n t  
f a c t o r ,  b u t  n o t  t h e  o n l y  f a c t o r ,  was t h e  f a i l u r e  
of Marjorie H a r r y  t o  have h e r  a n k l e  f u s e d  when 
f i r s t  s u g g e s t e d  b y  h e r  p h y s i c i a n s ,  and t h a t  much 
of h e r  p rob l ems  c o u l d  have been  a l l e v i a t e d  had 
t h e  f u s i o n  t a k e n  p l a c e . "  

By a n  o r d e r  d a t e d  J a n u a r y  2 ,  1 9 8 1 ,  t h e  D i s t r i c t  C o u r t  

g r a n t e d  p l a i n t i f f ' s  m o t i o n  f o r  a new t r i a l  and found 

t h a t :  

". . . t h e  j u r o r s ,  o r  some o f  them, d i d  n o t  
u n d e r s t a n d  t h e  d o c t r i n e  o f  c o m p a r a t i v e  
n e g l i g e n c e ,  d i d  n o t  a p p l y  t h e  law c o r r e c t l y  



r e l a t i v e  t o  c o n t r i b u t o r y  n e g l i g e n c e ,  were  incon-  
s i s t e n t  i n  t h e i r  an swer s  on t h e  S p e c i a l  V e r d i c t ,  
and r e a c h e d  a r e s u l t  t h a t  t h e y  d i d  n o t  i n t e n d  
when t h e  C o u r t  a p p l i e d  t h e  p r o p o r t i o n  of  c o n t r i -  
b u t o r y  n e g l i g e n c e  t h e y  a s c r i b e d  to t h e  
p l a i n t i f f . "  

The E l d e r k i n s  c o n t e n d  t h a t  t h e  Dis t r ic t  C o u r t  m a n i f e s t l y  

a b u s e d  i t s  d i s c r e t i o n  i n  g r a n t i n g  Mrs. Har ry  a new t r i a l .  They 

a r g u e  t h a t  t h e r e  w a s  no i r r e g u l a r i t y  i n  t h e  p r o c e e d i n g s ,  t h a t  t h e  

j u r y  may n o t  impeach i ts own v e r d i c t  based  upon a m i s a p p r e h e n s i o n  

o f  t h e  law, and t h a t  t h e r e  was s u f f i c i e n t  e v i d e n c e  to s u p p o r t  t h e  

g i v i n g  o f  t h e  c o n t r i b u t o r y  n e g l i g e n c e  i n s t r u c t i o n .  Mrs. Har ry  

c o n t e n d s  s h e  is e n t i t l e d  to a new t r i a l  a s  a m a t t e r  of  l a w  d u e  to 

a n  error  i n  i n s t r u c t i n g  t h e  j u r y .  She f u r t h e r  asserts t h a t  t h i s  

is  a p r o p e r  case f o r  d e t e r m i n i n g  w h e t h e r  t h e  r u l e s  of  s t a t u s  of  

p e r s o n s  i n j u r e d  on rea l  p r o p e r t y  s h o u l d  be a b o l i s h e d .  

W e  d e c l i n e  t o  a d d r e s s  t h e  l a t t e r  i s s u e  as w e  f i n d  it is 

n o t  p r o p e r l y  b e f o r e  u s .  The t r i a l  of  t h i s  case o c c u r r e d  p r i o r  

t o  o u r  d e c i s i o n  i n  C o r r i g a n  v.  Janney ( 1 9 8 1 ) ,  Mon t . I 626 

P.2d 8 3 8 ,  38 S t .Rep .  545 ,  i n  which w e  h e l d  t h a t  a l a n d l o r d  is 

u n d e r  a  d u t y  to e x e r c i s e  o r d i n a r y  care i n  t h e  management of  t h e  

p r e m i s e s  t o  a v o i d  e x p o s i n g  p e r s o n s  t h e r e o n  to u n r e a s o n a b l e  r i s k  

o f  harm. Mrs. Har ry  asserts t h a t  t h i s  r u l e  of  law i s s u e d  w h i l e  

h e r  case was pend ing  on a p p e a l  s h o u l d  be expanded and a p p l i e d  to 

h e r  case by v i r t u e  o f  t h e  p l a i n  e r r o r  r u l e .  T h i s  is n o t  an  

a p p r o p r i a t e  c a s e  f o r  a p p l i c a t i o n  of t h e  p l a i n  e r r o r  r u l e  enun- 

c i a t e d  i n  H a l l d o r s o n  v.  H a l l d o r s o n  ( 1 9 7 7 )  , 1 7 5  Mont. 1 7 0 ,  573  

P.2d 169 .  I t  is o n l y  when t h e  t r i a l  c o u r t  h a s  commit ted a n  error  

which  r e s u l t s  i n  a d e n i a l  o f  s u b s t a n t i a l  j u s t i c e  t h a t  we  c a n  

r e v i e w  an  error n o t  o b j e c t e d  t o  a t  t r i a l .  P l a i n t i f f ' s  c o u n s e l  

i n d i c a t e d  s a t i s f a c t i o n  w i t h  t h e  i n s t r u c t i o n s  on t h e  s t a n d a r d  of  

l i a b i l i t y ,  and he may n o t  now a r g u e  t h e  academic  i s s u e  t h a t  t h e  

l a w  s h o u l d  be changed .  

Mrs. H a r r y ' s  mo t ion  f o r  a new t r i a l  was premised  upon sec- 

t i o n  25-11-102(1) ,  ( 2 )  , and ( 6 )  , MCA. A l though  t h e  Dis t r ic t  

C o u r t  o r d e r  g r a n t i n g  a new t r i a l  d o e s  n o t  s p e c i f y  t h e  s u b s e c -  



t i o n  upon which it is b a s e d ,  it is c lear  t h a t  t h e  c o u r t  r e l i e d  

upon t h e  j u r y  f o r e m a n ' s  a f f i d a v i t  and d e t e r m i n e d  t h a t  e i t h e r  a n  

i r r e g u l a r i t y  i n  t h e  j u r y  p r o c e e d i n g s  or m i s c o n d u c t  of t h e  j u r y  

had o c c u r r e d .  

J u r o r  a f f  i d a v i t s  are n o t  p e r m i s s i b l e  i n  s u p p o r t  of  a 

m o t i o n  f o r  new t r i a l  based  upon a n  i r r e g u l a r i t y  i n  t h e  j u r y  

p r o c e e d i n g s ,  s e c t i o n  25-11-102(1) ,  MCA. Rasmussen v .  S i b e r t  

( 1 9 6 9 ) r  1 5 3  Mont. 286 ,  456 P.2d 835.  T h e r e f o r e ,  i f  a m o t i o n  f o r  

new t r i a l  was p r o p e r l y  g r a n t e d  unde r  s u b s e c t i o n  (1) a n  i r r e g u -  

l a r i t y  i n  t h e  j u r y  p r o c e e d i n g s  mus t  have e x i s t e d  i n d e p e n d e n t  of 

a n y  c o n s i d e r a t i o n  o f  t h e  j u r y  fo reman1  s a f  f  i d a v i t .  The ~ i s t r  i c t  

C o u r t  o r d e r  makes r e f e r e n c e  to an  i n c o n s i s t e n c y  i n  t h e  answer s  on  

t h e  s p e c i a l  v e r d i c t .  On i t s  f a c e ,  however ,  t h e  s p e c i a l  v e r d i c t  

d o e s  n o t  c o n t a i n  any  i n c o n s i s t e n t  answer s .  Both p a r t i e s  were 

found  t o  have been  n e g l i g e n t ,  a t o t a l  amount of  damages was 

a s s e s s e d  and p e r c e n t a g e s  of  n e g l i g e n c e  were a s c r i b e d  to each  

p a r t y .  Absen t  c o n s i d e r a t i o n  o f  t h e  j u r o r  a f f i d a v i t ,  w e  f i n d  no  

i r r e g u l a r i t y  i n  t h e  j u r y  p r o c e e d i n g s  r e q u i r i n g  a new t r i a l  u n d e r  

s e c t i o n  25-11-102(1) ,  MCA. 

p l a i n t i f f  f u r t h e r  a r g u e s  t h a t  e v e n  t hough  j u r o r  a f  f  i d a v i t s  

c a n n o t  be used unde r  s e c t i o n  25-11-102(1) ,  t h e  t r i a l  c o u r t  c o u l d  

h a v e  found f rom a n  i n d e p e n d e n t  r e v i e w  of  t h e  e v i d e n c e ,  w i t h o u t  

c o n s i d e r i n g  t h e  j u r o r  a f f i d a v i t ,  t h a t  t h e  r e s u l t  r e ached  b y  t h e  

j u r o r s  was n o t  t h e  r e s u l t  i n t e n d e d  by  them. The c o u r t  may on  i t s  

own i n i t i a t i v e  o r d e r  a new t r i a l  f o r  any  r e a s o n  f o r  which it 

m i g h t  have  g r a n t e d  a new t r i a l  on mo t ion  of  a p a r t y .  Rule  5 9 ( e ) ,  

M.R.Civ.P. T h i s  d o e s  n o t  a l t e r  t h e  f a c t  t h a t ,  a b s e n t  con- 

s i d e r a t i o n  o f  t h e  j u r o r  a £  f i d a v i t ,  t h e r e  w a s  no b a s i s  f o r  a new 

t r i a l  unde r  s e c t i o n  25 -11 -102 (1 ) ,  MCA. 

J u r y  m i s c o n d u c t  as a ground  for  new t r i a l  may be shown by  

j u r o r  a f  f i d a v i t  a c c o r d i n g  to s e c t i o n  25-11-102( 2 ) ,  MCA. A s  j u r y  

m i s c o n d u c t ,  t h e  r e s p o n d e n t  r e f e r s  to (1) t h e  error of  t h e  j u r o r s  

i n  c o n s i d e r i n g  h e r  f a i l u r e  to have a n  a n k l e  f u s i o n  as n e g l i g e n c e  



and ( 2 )  s e t t i n g  h e r  t o t a l  damages a s  $ 1 5 r 0 0 0  and a s s i g n i n g  85% 

n e g l i g e n c e  to t h e  r e s p o n d e n t .  Montana l a w  on t h e  use  of j u r o r  

t e s t i m o n y  and a f f  i d a v i t s  upon a n  i n q u i r y  i n t o  t h e  v a l i d i t y  o f  t h e  

v e r d i c t  is c o n c i s e l y  summarized by Rule  6 0 6 ( b ) ,  Montana R u l e s  of 

Ev idence  as f o l l o w s :  

" I n q u i r y  i n t o  v a l i d i t y  of  v e r d i c t  or i n d i c t m e n t .  
Upon a n  i n q u i r y  i n t o  t h e  v a l i d i t y  of  a  v e r d i c t  
o r  i n d i c t m e n t ,  a j u r o r  may n o t  t e s t i f y  as to any  
m a t t e r  o r  s t a t e m e n t  o c c u r r i n g  d u r i n g  t h e  c o u r s e  
o f  t h e  j u r y ' s  d e l i b e r a t i o n s  o r  t o  t h e  e f f e c t  of  
a n y t h i n g  upon h i s  o r  any  o t h e r  j u r o r ' s  mind or  
e m o t i o n s  as i n f l u e n c i n g  him to a s s e n t  o r  d i s s e n t  
f rom t h e  v e r d i c t  or i n d i c t m e n t  or c o n c e r n i n g  h i s  
m e n t a l  p r o c e s s e s  i n  c o n n e c t  i o n  t h e r e w i t h .  N o r  
may h i s  a f f i d a v i t  or e v i d e n c e  of  any  s t a t e m e n t  
b y  him c o n c e r n i n g  a  matter a b o u t  which he  would 
b e  p r e c l u d e d  from t e s t i f y i n g  be r e c e i v e d  f o r  
t h e s e  p u r p o s e s .  

"However,  as an  e x c e p t i o n  to t h i s  s u b d i v i s i o n ,  a 
j u r o r  may t e s t i f y  and a n  a f f i d a v i t  o r  e v i d e n c e  
o f  any  k ind  be  r e c e i v e d  as t o  any  matter or sta- 
t e m e n t  c o n c e r n i n g  o n l y  t h e  f o l l o w i n g  q u e s t i o n s ,  
w h e t h e r  o c c u r r i n g  d u r i n g  t h e  c o u r s e  o f  t h e  
j u r y ' s  d e l i b e r a t i o n s  or n o t :  (1) w h e t h e r  e x t r a -  
n e o u s  p r e j u d i c i a l  i n f o r m a t  i o n  was i m p r o p e r l y  
b r o u g h t  to t h e  j u r y ' s  a t t e n t i o n ;  or  ( 2 )  w h e t h e r  
a n y  o u t s i d e  i n f l u e n c e  was b r o u g h t  to b e a r  upon 
a n y  j u r o r ;  or  ( 3 )  w h e t h e r  any  j u r o r  h a s  been  
i nduced  t o  a s s e n t  to any  g e n e r a l  or  s p e c i a l  
v e r d i c t ,  o r  f i n d i n g  on any  q u e s t i o n  s u b m i t t e d  to 
them by  t h e  c o u r t ,  b y  a r e s o r t  to t h e  d e t e r -  
m i n a t  i o n  of  c h a n c e  . " 

The cases on t h e  u s e  of  j u r o r  a f f i d a v i t s  f a l l  i n t o  two m a j o r  

c a t e g o r i e s  : 1) t h o s e  i n v o l v i n g  e x t e r n a l  i n£  l u e n c e  on t h e  j u r y ,  

and 2 )  t h o s e  i n v o l v i n g  i n t e r n a l  i n f l u e n c e  on t h e  j u r y .  Where 

e x t e r n a l  i n f l u e n c e  is e x e r t e d  on t h e  j u r y  or where  e x t r a n e o u s  

p r e j u d i c i a l  i n f o r m a t i o n  is b r o u g h t  to t h e  j u r y ' s  a t t e n t i o n ,  j u r o r  

a f f i d a v i t s  c a n  be t h e  b a s i s  f o r  o v e r t u r n i n g  t h e  judgment  i f  

e i t h e r  p a r t y  was t h e r e b y  d e p r i v e d  o f  a f a i r  t r i a l .  Schmoyer v .  

Bourdeau  ( 1 9 6 6 )  , 148  Mont. 340 ,  420 P.2d 316 ( j u r o r  t e l e p h o n e d  a 

r e l a t i v e  w i t h  r e g a r d  to p r e v i o u s  l i t i g a t i o n  by p l a i n t i f f )  ; Gof f  

v .  K i n z l e  ( 1 9 6 6 ) ,  148  Mont. 6 1 ,  417 P.2d 1 0 5  ( j u r o r  v i s i t e d  s c e n e  

o f  a c c i d e n t ,  c o n d u c t e d  e x p e r i m e n t s  and t o l d  j u r y  of h i s  

f i n d i n g s ) ;  C l a r k  v .  Wenger ( 1 9 6 6 ) ,  1 4 7  Mont. 521,. 415 P.2d 7 2 3  

( j u r o r  had r e c e i v e d  e v i d e n c e  o u t s i d e  of  c o u r t  which made him a 



w i t n e s s  a g a i n s t  t h e  p l a i n t i f f )  ; P u t r o  v. Baker  ( 1 9 6 6 ) ,  1 4 7  Mont. 

1 3 9  , 410 P.2d 717 ( j u r o r  b r o u g h t  newspaper  a r t i c l e  i n t o  j u r y  roam 

and showed it to  j u r y )  . On t h e  o t h e r  hand ,  j u r o r  a f  f  i d a v i t s  may 

n o t  be used to  impeach t h e  v e r d i c t  based  upon i n t e r n a l  i n f l u e n c e s  

o n  t h e  j u r y ,  such  as a m i s t a k e  of  e v i d e n c e  or m i s a p p r e h e n s i o n  of  

t h e  law. Groundwater  v. W r i g h t  ( 1 9 7 9 ) ,  180  Mont. 27 ,  588  P.2d 

1 0 0 3 ,  ( j u r y  m i s u n d e r s t o o d  t h e  law) ; C h a r l i e  v. Foos ( 1 9 7 2 ) ,  1 6 0  

Mont. 403,  5 0 3  P.2d 538 ( j u r y  d e s i r e d  t o  be d i s c h a r g e d ,  d i d  n o t  

u n d e r s t a n d  l a w  o f  c o n t r i b u t o r y  n e g l i g e n c e )  ; Rasmussen v. S i b e r t ,  

s u p r a  ( p l a i n t i f f  s w i t n e s s  r e f e r r e d  to d e f e n d a n t ' s  i n s u r a n c e ,  

which  was c o n s i d e r e d  b y  t h e  j u r y )  ; Johnson  v .  Green ( 1 9 6 9 ) ,  1 5 3  

Mont. 251,  456 P.2d 290 ( p r e s i d i n g  judge  n o t  a v a i l a b l e  to answer  

j u r y  q u e s t i o n  on i n s t r u c t i o n s  b u t  a n o t h e r  judge  was a v a i l a b l e  ). 

Here, t h e  j u r o r  af f  i d a v i t  r e f l e c t s  t h e  f o r e m a n ' s  b e l i e f  

t h a t  t h e  j u r y  d i d  n o t  u n d e r s t a n d  t h e  i n s t r u c t i o n s  on  c o n t r i b u t o r y  

n e g l i g e n c e ,  c o m p a r a t i v e  n e g l i g e n c e  and m i t i g a t i o n  of  damages.  

T h i s  case f a l l s  i n t o  t h e  c a t e g o r y  o f  cases i n v o l v i n g  i n t e r n a l  

i n f l u e n c e s  on t h e  j u r y .  W e  h o l d  t h a t  t h e  ~ i s t r i c t  C o u r t  abused  

i t s  d i s c r e t i o n  i n  g r a n t i n g  a new t r i a l  on  t h e  b a s i s  of  a j u r o r  

a f f i d a v i t  which p u r p o r t s  to impeach t h e  v e r d i c t  by d e l v i n g  i n t o  

t h e  t h o u g h t  p r o c e s s e s  of  t h e  j u r o r s .  

N o n e t h e l e s s ,  M r s .  Ha r ry  c o n t e n d s  t h a t  s h e  is e n t i t l e d  to a 

new t r i a l  b e c a u s e  1) t h e  i n s t r u c t i o n s  on c o n t r i b u t o r y  n e g l i g e n c e  

and  m i t i g a t i o n  o f  damages were e r r o n e o u s ,  and 2 )  t h e r e  w a s  i n s u f -  

f  i c i e n t  e v i d e n c e  t o  s u p p o r t  t h e  g i v i n g  of  t h e  c o n t r i b u t o r y  n e g l i -  

g e n c e  i n s t r u c t i o n  and t o  s u p p o r t  t h e  v e r d i c t  t h a t  M r s .  H a r r y  was 

8 5 %  n e g l i g e n t .  

W e  f i n d  t h a t  t h e  p l a i n t i f f  f a i l e d  to o b j e c t  a t  t r i a l  or  i n  

h e r  mo t ion  for new t r i a l  to t h e  s u b s t a n c e  of  t h e  i n s t r u c t i o n s  on  

c o n t r i b u t o r y  n e g l i g e n c e  and m i t i g a t i o n  of  damages and t h a t  t h e  

i s s u e  o f  e r r o n e o u s  i n s t r u c t i o n s  is n o t  b e f o r e  us .  W e  f u r t h e r  

f i n d  t h a t  t h e  e v i d e n c e  w a s  s u f f i c i e n t  to s u p p o r t  t h e  g i v i n g  o f  

t h e  i n s t r u c t i o n  on c o n t r i b u t o r y  n e g l i g e n c e  and to s u p p o r t  t h e  



f i n d i n g  t h a t  Mrs. Harry  was 85% n e g l i g e n t .  Mrs. Harry  was 

m a r r i e d  to a  c o n s t r u c t i o n  worker  w i t h  whom s h e  t r a v e l e d  around 

t h e  world t o  v a r i o u s  c o n s t r u c t i o n  s i t e s .  She t e s t i f i e d  t h a t  s h e  

was aware of  some of t h e  d a n g e r s  i n h e r e n t  i n  a  c o n s t r u c t i o n  s i t e  

and acknowledged t h e  d a n g e r  of t h e  ground g i v i n g  way. The j u r y  

c o u l d  have i n f e r r e d  t h a t  s h e  knew o r  shou ld  have known t h a t  i f  

s h e  s t e p p e d  t o o  close t o  t h e  t r e n c h  t h e  ground might  cave  i n .  

Mrs. Har ry  had poor  v i s i o n  i n  h e r  r i g h t  e y e .  She t e s t i f i e d  t h a t  

s h e  p i v o t e d  towards  t h e  r i g h t  and s t e p p e d  a s  c l o s e  a s  1 2  i n c h e s  

f rom t h e  edge o f  t h e  t r e n c h  w i t h o u t  l o o k i n g  where s h e  was 

s t e p p i n g .  The j u r y  was i n s t r u c t e d  t h a t  a l l  p e r s o n s  a r e  r e q u i r e d  

t o  be o b s e r v a n t  and t o  t a k e  such  measu res  a s  are n e c e s s a r y  to 

p r o t e c t  t h e m s e l v e s .  The e v i d e n c e  s u p p o r t e d  t h e  g i v i n g  of  t h e  

i n s t r u c t i o n  and t h e  v e r d i c t .  

The o r d e r  of  t h e  D i s t r i c t  Cour t  g r a n t i n g  a  new t r i a l  t o  

t h e  p l a i n t i f f  is v a c a t e d .  The judgment on t h e  v e r d i c t  s t a n d s .  

Chief  ~ u s t i c e  

.................................... 
J u s t i c e s  



Mr. Justice John C. Sheehy dissenting: 

The majority opinion takes too narrow a view of our 

duty on appeal from an order granting a new trial. 

There are special rules which apply to an appeal from 

an order granting a new trial. In section 3-2-204, PICA, 

defining the power of the Supreme Court, it is stated: 

"(3) In giving its decision, if a new trial 
be granted, the court must pass upon and 
determine all the questions of law involved 
in the case presented upon such appeal and 
necessary to the final determination of the 
case. " 

As far as I can find, the Montana Supreme Court has not 

passed upon the extent of its power to review a grant of a 

new trial. In California, however, under a similar rule, 

the order granting a new trial must be affirmed if it should 

have been granted upon any ground stated in the motion, 

whether or not specified in the order or specification of 

reasons. Treber v. Superior Court (Cal. 1968), 436 P.2d 

330, 334. The court there quoted with approval from a statement 

contained in a case as old as Kauffman v. Maier (1892), 94 

Cal. 269, 276, 277, 29 P. 481, 482, to the following effect: 

"A party has the right to move for a new trial 
upon any or all of the grounds permitted by the 
statute, and if the record on which his motion 
is based discloses more than one ground for which 
a new trial should be granted, the court cannot, 
by stating in its order that the motion is granted 
upon one ground only, and denied upon the others, 
deprive the other party of the right to a review by 
this Court of the entire record . . . If there 
be any grounds upon which its action can be 
upheld, the order will be sustained irrespective 
of the particular ground given by that court, -- -- 
whether -- in an opinion or by a statement in the - - -  -- 
order itself." (Emphasis added.) 

Grounds upon which a party may move for a new trial are 

contained in section 25-11-102, MCA. They include "irregularity 

in the proceedings of the . . . jury", "misconduct of the 



jury", "insufficiency of the evidence to justify the verdict", 

and that the verdict "is against law." In moving for a new 

trial in this case, the plaintiff utilized all four of those 

grounds. If she was entitled to a new trial on any one of 

those grounds, under the statute, section 3-2-204 (3) , MCA, 

and the rule enunciated in Treber, supra, the order of the 

District Court in this case granting a new trial ought to be 

sustained. The majority opinion ignores this elemental rule 

of the extent of review on orders granting a new trial, to 

the prejudice of the plaintiff. 

The verdict in this case is against law because of an 

inherent error in the instructions as submitted to the jury. 

The trial court submitted a special verdict for a determination 

of the comparative negligence issues, and at the same time 

submitted an instruction which properly should be used only 

with respect to a general verdict. The basic underlying 

error here is not what the jury did, according to the affidavit 

of one juror, in arriving at the verdict. I give no account 

to that at all. Rather, the basic underlying error here is 

that the jury, instructed with respect to the finding of a 

general verdict, applied that rule in finding its special 

verdict. That is the basic error which gives rise to the 

propriety to the grant in this case of a new trial. 

In fact I find no error in the instruction given 

by the court for the minimizing of her personal injuries. 

The court in that connection instructed the jury as follows: 

"It is the duty of a person who has been injured 
to use reasonable diligence in caring for her 
injuries and reasonable means to prevent their 
aggravation and accomplish healing. 

"When one does not use reasonable diligence to 
care for her injuries, and they are aggravated 
as a result of such failure, the liability, if 
any, of another whose act or omission was a 



proximate cause of the original injury, must be 
limited to the amount of damage that would have 
been suffered if the injured person himself had 
exercised the diligence required of her. 

"From the mere fact that a competent physician 
advised an injured person to submit to a course 
of treatment or operation we are not justified 
in inferring that the injured person was 
negligent or unreasonable in declining such 
treatment or operation. Other factors as they 
confronted the injured person must be considered 
in determining whether, although she refused to 
follow the physician's advice, she nevertheless 
exercised reasonable diligence in caring for herself 
and her injuries." (Court's instruction no. 18.) 

The foregoing instruction on minimization is an exact 

copy of instruction no. 14.67 contained in BAJI (5th ed. 

The error arose in this case because the District Court 

submitted a special verdict, without an instruction telling 

the jury how to use the special verdict. As filled out by 

the jury the special verdict is as follows: 

"We, the Jury, answer the questions submitted to 
us in this Special Verdict as follows: 

"QUESTION No. 1. Were the Defendants guilty 
of neqliqence which was the proximate cause 
of the ciaimed damages? ANSWER: Yes X . 
No 

"If you have answered the above question "NO", 
you will not answer the remaining questions but 
will simply sign the verdict and call the 
bailiff . 
"If you have answered Question No. 1 "YES", then 
you must answer Question No. 2. 

"QUESTION No. 2. What is the full amount of 
damages that you find sustained by the 
Plaintiff? $15,000.00. 

"QUESTION No. 3. Was the plaintiff guilty of 
negligence which was the proximate cause of 
the alleged damages? ANSWER: Yes X .  
No 

"If you have answered "NO" to Question No. 3, 
then you will not answer Question No. 4, but will 
simply sign the Verdict and call the bailiff, 



"If you answered "YES" to Question No. 3, then 
you must answer No. 4. 

"QUESTION No. 4. Considering the negligence of 
the plaintiff and the defendants that caused the 
accident at a total of one hundred percent (loo%), 
what percentage is attributable to: 

"(a) the Plaintiff 85 % 
"(b) the Defendants 15 % 

"TOTAL 100 9 11 
0 

The problem in this case comes about because court's 

instruction no. 10 instructed the jury as though it were to 

return a general verdict after having determined all the 

issues in the cause: 

"You are instructed that the laws of the State 
of Montana provide that contributory negligence 
shall not bar recovery in an action by any 
person or his legal representative to recover 
damages for negligence resulting in death or injury 
to person or property, if such negligence was 
not greater than the negligence of the person against 
whom the recovery is sought, but any damage allowed 
shall be diminished in proportion to the amount of 
the negligence attributable to the person recovering." 

The court gave its instruction no. 27, which is usual 

in form, but in this case helped to cause the error: 

"Upon retiring to your jury room you will choose 
one of your number foreman, who will sign your 
verdict when you shall have agreed upon one. Eight 
(8) or more of your number must agree in arriving 
at a verdict. When you have arrived at a verdict 
and the same has been signed by your foreman, you 
will notify the bailiff who will return you into 
court. " 

Because the jury was given a special verdict to deter- 

mine the issues, instruction no. 10 above should not have 

been given at all. It directly conflicts with the directions 

in the special verdict. The editors of BAJI also agree that 

an instruction in the form of instruction no. 27 should 

never be given with a special verdict. Form 15.15, BAJI 

(5th ed. 1960), comment (1975 cum. pocket part). 



Because the court in this case was submitting a special 

verdict to the jury which would have the effect of deter- 

mining the kind of general verdict that eventually would be 

entered in the cause, it should have followed the example in 

BAJI, and used form no. 15.15 as a concluding instruction to 

the jury. That instruction should have been as follows: 

"You shall now retire and select one of your 
number to act as foreman who will preside over 
your deliberations. 

"In this case you will not return a general verdict 
in favor of either party. Instead, it will be your 
duty to return only a special verdict in the form 
of written answers to such of the issues upon which 
you have been directed to make findings as are 
required according to the directions in the form 
of special verdict which will be submitted to you. 

"As soon as eight or more identical jurors have 
agreed upon every answer required by such directions, 
so that each of those eight or more may be able to 
state truthfully that every answer is his or hers, 
you shall have your verdict signed and dated by your 
foreman and then shall return with it to this room." 
Form 15.15, BAJI (5th ed. 1960) (1975 cum. pocket part). 

By use of the foregoing concluding instruction, the 

trial court would have avoided what is inherently possible 

in this case, that the jury fixed the general damages as 

though it were finding a general verdict, and it would be 

certain that the verdict was the answer of an identical 

eight jurors in the case. 

Because we are commanded by statute to review all of 

the record on an appeal from an order granting a new trial, 

and because at least it fits in the "plain error" rule 

enunciated in Halldorson v. Halldorson (1977), 175 Mont. 

170, 573 P.2d 169, this case should be affirmed, insofar as 

it grants a new trial of all the issues in the cause. 

If the majority had agreed to affirm the grant of a 

new trial, I should also have discussed the "status" question 

of an invitee under Montana law for the guidance of the 

District Court in the new trial. 



Justice 

We concur in the foregoing dissent. 

............................. 
Justices 



M r .  J u s t i c e  Frank B. Morrison, Jr. ,  d i s s e n t i n g :  

I concur w i th  t h e  remarks made by J u s t i c e  Sheehy respec-  

t i n g  our  power t o  review. I n  t h i s  c a s e  t h e  p l a i n t i f f ,  i n  

t h e  motion f o r  new t r i a l ,  s u f f i c i e n t l y  s p e c i f i e d  s t a t u t o r y  

grounds which permi t  us  t o  t r e a t  t h e  r e a l  e r r o r  i n  t h i s  

c a s e .  

The e r r o r  committed by t h e  t r i a l  c o u r t  was i n  g i v i n g  

c o u r t ' s  i n s t r u c t i o n  No. 18 on m i t i g a t i o n  of damage wi thou t  

g i v i n g  an  accompanying i n s t r u c t i o n  which would p r o h i b i t  t h e  

j u ry  from cons ide r ing  f a i l u r e  t o  m i t i g a t e  a s  p a r t  of t h e  

l i a b i l i t y  negl igence a s se s sed  i n  t h e  s p e c i a l  i n t e r r o g a t o r y .  

Any conduct of t h e  p l a i n t i f f  i n  f a i l i n g  t o  m i t i g a t e  

damages can only reduce t h e  amount of damages t o  be recovered.  

Such f a i l u r e  on t h e  p a r t  of t h e  p l a i n t i f f  can never be 

cons idered  i n  t h e  l i a b i l i t y  p a r t  of t h e  ca se .  Here t h e  

t r i a l  c o u r t  e r r e d  because t h e  t r i a l  c o u r t  pe rmi t t ed  t h e  ju ry  

t o  u s e  p l a i n t i f f ' s  appa ren t  f a i l u r e  t o  m i t i g a t e  a s  p a r t  of 

p l a i n t i f f ' s  negl igence under t h e  comparative neg l igence  

s t a t u t e .  I n  t h e  s p e c i a l  v e r d i c t  answer t o  "ques t ion  No. 4 "  

t h e  ju ry  found t h e  p l a i n t i f f  t o  be  g u i l t y  of  85% of t h e  

t o t a l  negl igence.  Under t h e  c o u r t '  s i n s t r u c t i o n s  , t h e  ju ry  

was permi t ted  t o  i n c l u d e ,  w i th in  t h e  85% assignment,  conduct  

of t h e  p l a i n t i f f  i n  f a i l i n g  t o  m i t i g a t e  damages. This ,  of 

cou r se ,  was e r r o r .  

I ag ree  wi th  t h e  m a j o r i t y  t h a t  a  ju ry  v e r d i c t  cannot  be 

impeached by way of a f f i d a v i t ,  a s  was done here .  The t r i a l  

c o u r t  g r an t ed  a  new t r i a l  f o r  t h e  wrong reason .  However, 

t h e r e  i s  c l e a r  e r r o r  i n  record  which j u s t i f i e s  t h e  g r a n t i n g  

of a  new t r i a l .  Therefore ,  I would a f f i r m  t h e  t r i a l  c o u r t ' s  



a c t i o n  and remand f o r  proceedings  i n  conformity  w i th  t h i s  

d i s s e n t .  


