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M r .  j u s t i c e  Fred J. Weber d e l i v e r e d  t h e  Opinion of t h e  
Court .  

Appel lan ts  brought  s u i t  i n  t h e  S i x t h  J u d i c i a l  D i s t r i c t ,  

Park County, Montana, a l l e g i n g  t h a t  t h e  respondent  n e g l i g e n t l y  

performed h i s  d u t i e s  a s  executor  of t h e  e s t a t e  of which t h e  

a p p e l l a n t s  are d i s t r i b u t e e s .  Upon motion of t h e  respondent ,  

t h e  d i s t r i c t  judge quashed t h e  summons and dismissed t h e  

s u i t .  W e  r e v e r s e .  

Lola Mae Swandal d i e d  t e s t a t e  on November 8, 1974. H e r  

w i l l  was admi t ted  t o  p roba te  on November 26, 1974, and 

Kenneth Lovely, respondent  h e r e i n ,  was named executor  of  t h e  

e s t a t e .  Var ious  p o r t i o n s  of  fou r  s e c t i o n s  of l and  were 

inc luded  i n  t h e  e s t a t e .  O i l  l e a s e s  i nvo lv ing  t h e  land  i n  

t h e s e  f o u r  s e c t i o n s  had been executed p r i o r  t o  t h e  d e a t h  of 

t h e  t e s t a t r i x .  On J u l y  15 ,  1975, t h e  p rope r ty  i n  one of t h e  

s e c t i o n s  was s o l d  by Lovely i n  h i s  c a p a c i t y  a s  executor .  The 

D i s t r i c t  Court  o r d e r  confirming t h e  s a l e  s t a t e d  t h a t  t h e  

p rope r ty  was s o l d  "with  t h e  tenements, hered i taments  and 

appurtenances  t h e r e t o . "  The p rope r ty  i n  another  of t h e  

s e c t i o n s  was s o l d  i n  August, 1975. The c o u r t ' s  o r d e r  confirming 

t h a t  s a l e  inc luded  a  l e g a l  d e s c r i p t i o n  of t h e  p rope r ty  which 

conta ined  t h e  words "Excepting therefrom One-half of t h e  

e x i s t i n g  o i l ,  g a s ,  hydrothermal and minera l  r i g h t s . "  These 

words were inked o u t ,  and t h e  d e l e t i o n  was i n i t i a l e d  by t h e  

judge. A s t a t emen t  of account  f o r  f i r s t  and f i n a l  d i s t r i b u t i o n  

w a s  f i l e d  by Lovely on August 28, 1975. The schedule  of 

a s s e t s  a t t a c h e d  t o  t h e  s t a t emen t  of account  inc luded  a  

r e c i t a l  of  o i l  l e a s e s  on and minera l  r i g h t s  r e se rved  from 

t h e  land  i n  a l l  f o u r  s e c t i o n s .  The D i s t r i c t  Court  i s s u e d  

i t s  dec ree  of s e t t l e m e n t  of f i n a l  account  and d i s t r i b u t i o n  



of e s t a t e  on September 23, 1975. Each of t h e  d i s t r i b u t e e s  

r ece ived  a  f r a c t i o n a l  i n t e r e s t  i n  t h e  o i l  and minera l  r i g h t s  

t o  t h e  l and  i n  a l l  f ou r  s e c t i o n s .  Lovely was d i scharged  a s  

executor  on March 2 ,  1976. 

On December 7, 1976, Lovely f i l e d  a  p e t i t i o n  t o  reopen 

t h e  e s t a t e  and amend t h e  dec ree  of s e t t l e m e n t  of f i n a l  

d i s t r i b u t i o n .  Lovely a l l e g e d  t h a t  t h e  dec ree  i n a d v e r t e n t l y  

d i s t r i b u t e d  t h e  minera l  r i g h t s  t o  t h e  two t r a c t s  of l and  

which had been so ld .  Hearing on this p e t i t i o n  was had on 

J u l y  19 ,  1977. The d i s t r i b u t e e s  of t h e  Swandal e s t a t e  

r e s i s t e d  t h e  p e t i t i o n ,  b u t  on J u l y  29, 1977, t h e  D i s t r i c t  

Court  f i l e d  an amended dec ree  of d i s t r i b u t i o n .  The amended 

dec ree  r e f l e c t e d  t h e  conveyance of t h e  minera l  r i g h t s  t o  t h e  

pu rchase r s  of t h e  two t r a c t s  of l and .  The d i s t r i b u t e e s  w e r e  

s e n t  n o t i c e  of e n t r y  of judgment and appealed from t h e  

judgment on September 1, 1977. The m a t t e r  was f i n a l l y  

submit ted t o  t h i s  Court  on September 2 1 ,  1978. On November 

27, 1978, i n  Mat ter  of E s t a t e  of Swandal (1978) ,  Mont. 

, 587 P.2d 368, 35 St.Rep. 1716, t h i s  Court  r eve r sed  t h e  

amendatory a c t i o n  of t h e  D i s t r i c t  Court .  We he ld  t h a t  t h e  

minera l  r i g h t s  a t t e n d a n t  t o  t h e  two t r a c t s  conveyed by t h e  

executor  were n o t  p a r t  of t h e  e s t a t e  and n o t  s u s c e p t i b l e  t o  

d i s t r i b u t i o n  t o  anyone. The case  was remanded t o  t h e  ~ i s t r i c t  

Court  f o r  amendment of t h e  dec ree  by an  o r d e r  --- nunc pro  tunc  

t o  excep t  t h e  minera l  r i g h t s  p rev ious ly  conveyed. 

The d i s t r i b u t e e s  had r e t a i n e d  a t t o r n e y  McKinley Anderson 

t o  r e p r e s e n t  them i n  t h e  proceedings  o u t l i n e d  above. ~ u r i n g  

t h e  pendency of t h e  appea l  i n  Mat ter  -- of t h e  E s t a t e  - of Swandal, 

a t t o r n e y  Anderson prepared  a  c i v i l  complaint  i n  behalf  of 

t h e  d i s t r i b u t e e s .  The p l a i n t i f f s  were Mabel Louise Easton,  

Dorothy E l l e n  Larango, Lola Mae Larango, John Emery Swandal 



(deceased ) ,  Dorothy Hunt ( r e p r e s e n t i n g  minor h e i r s  S h a r i  

Swandal and John Swandal) ,  and Susan Denise Swandal. Gordon 

F r a n c i s  Swandal, a l though  omi t ted  from t h e  c a p t i o n  of t h e  

complaint ,  was inc luded  i n  t h e  body of  t h e  complaint  a s  an 

h e i r  of Lola Mae Swandal. Kenneth Lovely was sued a s  pe r sona l  

r e p r e s e n t a t i v e  of Lola Mae Swandal (deceased ) .  The compl-aint 

a l l e g e d  t h a t  Lovely had been i n s t r u c t e d  t h a t  no o i l  o r  

minera l  r i g h t s  w e r e  t o  be conveyed when p rope r ty  of t h e  

e s t a t e  was s o l d ,  b u t ,  d e s p i t e  t h i s  i n s t r u c t i o n ,  Lovely 

n e g l i g e n t l y  al lowed t h e  conveyance of o i l  and minera l  

i n t e r e s t s  he ld  by t h e  e s t a t e .  The complaint  was f i l e d  on 

May 8, 1978, and a summons i s s u e d  t h a t  same day t o  t h e  

p l a i n t i f f s '  a t t o r n e y .  That  a t t o r n e y ,  McKinley Anderson, was 

r ep l aced  by t h e  p l a i n t i f f s '  p r e s e n t  counse l ,  Robert  Sewel l ,  

i n  October ,  1978. 

On May 1 7 ,  1979, Sewell  ob ta ined  s e r v i c e  of t h e  summons 

which had been i s s u e d  on May 8, 1978. Before Sewell ob t a ined  

s e r v i c e  of t h i s  summons, he a l t e r e d  it  i n  s e v e r a l  r e s p e c t s .  

S e w e l l ' s  name w a s  s u b s t i t u t e d  f o r  t h a t  of t h e  former a t t o r n e y ,  

Anderson; John Emery Swandal (deceased) was d e l e t e d  a s  a 

p l a i n t i f f ;  Dorothy E.  Hunt, guard ian  of S h a r i  L.  Swandal and 

John P.  Swandal, minors,  was s u b s t i t u t e d  f o r  Dorothy Hunt, 

r e p r e s e n t i n g  minor h e i r s  S h a r i  Swandal and John Swandal; 

Gordon Swandal was added a s  a p l a i n t i f f .  These changes w e r e  

made wi thou t  l eave  of  c o u r t .  On May 18 ,  1979, an  amended 

complaint  w a s  f i l e d .  The amended complaint  showed t h e  same 

changes i n  p l a i n t i f f s  and a t t o r n e y s  a s  t h e  "amended" summons. 

The amended complaint  added a l l e g a t i o n s  t h a t  Lovely had 

f a i l e d  t o  account  f o r  a g r a i n  crop growing on one of t h e  

t r a c t s  which had been s o l d  and had pa id  pe r sona l  r e p r e s e n t a t i v e  



f e e s  and a t t o r n e y  f e e s  i n  excess  of t h e  amount al lowed by 

s t a t u t e  . A 1  though t h e  amended complaint  named Kenneth 

Lovely, pe r sona l ly ,  a s  defendant ,  t h i s  change was n o t  made 

on t h e  a l t e r e d  summons. The summons s t i l l  l i s t e d  t h e  defendant  

a s  Kenneth Lovely, a s  t h e  persona l  r e p r e s e n t a t i v e  of Lola 

Mae Swandal (deceased) .  

On June 6,  1979, t h e  defendant  moved t o  quash t h e  

summons because i t  had been m a t e r i a l l y  a l t e r e d  s i n c e  t h e  

d a t e  of i s suance .  Hearing on t h e  motion was had on June 29, 

1979, b u t  t h e  D i s t r i c t  Court  d i d  n o t  i s s u e  i t s  o r d e r  quashing 

t h e  summons a s  i s s u e d  and a l t e r e d  u n t i l  December 11, 1979. 

At torney Sewell  has  h i s  o f f i c e  i n  Lewis and Clark County, 

and a  copy of t h e  o r d e r  quashing summons was n o t  depos i t ed  

i n  t h e  mai l  t o  be d e l i v e r e d  t o  him u n t i l  February 29, 1980. 

The copy was d e l i v e r e d  t o  Sewell on March 3, 1980. Back on 

December 11, 1979, Sewell  had f i l e d  a  motion t o  amend t h e  

summons. On March 6 ,  1980, Sewell mailed a  motion t o  r econs ide r  

t h e  o r d e r  quashing summons t o  t h e  c l e r k  of c o u r t ;  t h i s  

motion was f i l e d  by t h e  c l e r k  on March 20, 1980. On June 

23, 1980, an amended complaint  was se rved  upon Lovely, 

t oge the r  wi th  a  new summons on t h a t  complaint .  Lovely 

responded on J u l y  7, 1980, wi th  a  motion t o  d i smis s  t h e  

complaint  on t h e  ground t h a t  t h e  summons was n o t  i s s u e d  

w i t h i n  one year  of May 8 ,  1978, t h e  d a t e  upon which t h e  

o r i g i n a l  complaint  was f i l e d .  On J u l y  15, Sewell aga in  moved 

t h e  c o u r t  t o  r econs ide r  i t s  o rde r  quashing summons o r  t o  

a l low amendment. J u l y  15  was a l s o  t h e  d a t e  f o r  t h e  hear ing  

on Love ly ' s  motion t o  d i smiss .  On January 27, 1981, t h e  

D i s t r i c t  Court  i s s u e d  i t s  o rde r  g r a n t i n g  Love ly ' s  motion t o  

d i smis s .  The p l a i n t i f f s  appealed.  

Appel lan ts  have r a i s e d  t h r e e  i s s u e s  i n  t h i s  appea l .  



However, a f t e r  review of a l l  t h r e e  i s s u e s ,  we f i n d  t h a t  t h e  

c a s e  can be r e so lved  by add res s ing  t h e  c e n t r a l  ques t ion :  Did 

t h e  D i s t r i c t  Court  abuse i t s  d i s c r e t i o n  by r e f u s i n g  t o  

a l low amendment of  t h e  summons? 

The respondent  i s  c o r r e c t  i n  a s s e r t i n g  t h a t  t h e  power 

t o  i s s u e  a  summons l i e s  e x c l u s i v e l y  wi th  t h e  c l e r k  of c o u r t .  

Rule 4 C ( 1 ) ,  M.R.Civ.P.; Kramer v.  S c i e n t i f i c  Cont ro l  Corp. 

(D.C.  Pa. 1973) ,  365 F.Supp. 780; 2 Moore's Federa l  P r a c t i c e  

114.04 (2d ed. 1981) .  An a t t o r n e y  has no power i n  t h e  m a t t e r .  

The a t t o r n e y  can on ly  r e q u e s t  t h a t  t h e  summons be i s s u e d  t o  

him o r  he r ,  Rule 4 C ( 1 ) ,  M.R.Civ.P., o r  move t h e  c o u r t  t o  

have t h e  summons amended. Rule 4D(7) ,  M.R.Civ.P. The 

a t t o r n e y  i n  t h i s  m a t t e r  was wi thout  a u t h o r i t y  t o  a l t e r  t h e  

summons wi thout  l e a v e  of c o u r t .  Never the less ,  once l e a v e  

was r eques t ed ,  t h e  D i s t r i c t  Court  should have al lowed amendment. 

The Montana Rules of C i v i l  Procedure a r e  t o  be cons t rued  

t o  s ecu re  t h e  j u s t ,  speedy and inexpens ive  de t e rmina t ion  of  

c a s e s ,  Rule 1, M.R.Civ.P., and t o  f a c i l i t a t e  t h e  d e c i s i o n  of 

c a s e s  on t h e i r  m e r i t s .  Rambur v. Diehl  Lumber Company 

(1964) ,  1 4 4  Mont. 84, 394 P.2d 745. This  Court  has  s t a t e d  

t h a t  ". . . i t  i s  t o  be considered a  s e r i o u s  m a t t e r  when a  

p a r t y  moves t o  have a  c a s e  disposed of on grounds o t h e r  t han  

t h e  m e r i t s . "  Rambur, 1 4 4  Mont. a t  90, 394 P.2d a t  749. When 

t h e  D i s t r i c t  Court  quashed t h e  May 8, 1978 summons on t h e  

ground t h a t  i t  had been a l t e r e d  wi thou t  l e a v e  of c o u r t ,  

f a i l e d  t o  r u l e  upon t h e  motion t o  r econs ide r  i t s  quashing of 

t h e  summons, and f a i l e d  t o  r u l e  upon t h e  motion t o  a l l ow 

amendment of t h e  summons, Rule 4 1  (e) , Ir4.R.Civ.P. w a s  brought  

i n t o  p l ay .  That  r u l e  p r o h i b i t s  t h e  f u r t h e r  p rosecu t ion  of 

an  a c t i o n  i f  a  summons has  n o t  been i s s u e d  w i t h i n  one year  

of commencement of t h e  a c t i o n .  Lovely invoked Rule 4 1 ( e )  i n  



h i s  motion t o  d i smis s .  The passage of t ime precluded t h e  

e f f e c t i v e  i s suance  of a  new summons, and t h e  c a s e  was d i s -  

missed. So, a f t e r  f o u r  y e a r s  of l i t i g a t i o n  and two reviews 

by t h i s  Court ,  t h e  m e r i t s  of t h i s  con t roversy  a r e  y e t  t o  be  

cons idered .  

The D i s t r i c t  Court  has  t h e  power " [ a ]  t any t ime,  i n  i t s  

d i s c r e t i o n ,  and upon such n o t i c e  and terms as it deems j u s t ,  

. . . [ t o ]  a l low any p roces s  o r  proof of s e r v i c e  t he reo f  t o  

be amended u n l e s s  i t  c l e a r l y  appears  t h a t  m a t e r i a l  p r e j u d i c e  

would r e s u l t  t o  t h e  s u b s t a n t i a l  r i g h t s  of t h e  p a r t y  a g a i n s t  

whom t h e  process  i s sued . "  Rule 4D(7) ,  M.R.Civ.P. The 

r eco rd  l a c k s  any i n d i c a t i o n  t h a t  m a t e r i a l  p r e j u d i c e  t o  t h e  

s u b s t a n t i a l  r i g h t s  of Kenneth Lovely would have r e s u l t e d  

from al lowing a Rule 4D(7) amendment of t h e  summons. One of 

t h e  f u n c t i o n s  of  a summons i s  t o  g i v e  n o t i c e .  Amendment of 

t h e  May 8, 1978, summons t o  r e f l e c t  t h e  minor changes conta ined  

i n  t h e  amended complaint  of  May 18,  1979, would have given 

Lovely a  somewhat more a c c u r a t e  p i c t u r e  of t h e  a c t i o n  brought  

a g a i n s t  him. Amendment would have a ided  Lovely; i t  would 

n o t  have p re jud iced  him. The D i s t r i c t  Court  abused i t s  

d i s c r e t i o n  by n o t  a l lowing  amendment. The o r d e r  of d i s m i s s a l  

i s  r eve r sed .  The cause  i s  remanded f o r  amendment of t h e  

summons and amendment of proof of s e r v i c e .  I s suance  and 

s e r v i c e  of t h e  summons s h a l l  r e l a t e  back t o  t h e  o r i g i n a l  

d a t e s  of i s suance  and s e r v i c e ,  t o  i n s u r e  t h a t  t h i s  c a s e  i s  

n o t  d ismissed f o r  f a i l u r e  t o  comply wi th  t h e  t i m e  requirements  

of Rule 4 1 ( e ) ,  M.R.Civ.P. 

Reversed and remanded. 



We Concur: 

ChAef Justice \ 


