
No. 81-217 

IN THE SUPREME COURT OF THE STATE OF MONTANA 

1981 

ROBER W. DVORAK and PATRICIA J. DVORAK, 

Plaintiffs and Respondents and 
Cross-Appellants, 

HUNTLEY PROJECT IRRIGATION DISTRICT, 
JOHN PROPP and NORMAN MAYNARD, 

Defendants and Appellants. 

Appeal from: District Court of the Thirteenth Judicial District, 
In and for the County of Yellowstone 
Honorable Robert Wilson, Judge presiding. 

Counsel of Record: 

For Appellants: 

Harwood, Galles & Gunderson, Billings, Montana 
Anderson, Brown, Gerbase, Cebull & Jones, Billings, 
Montana 
Rockwood Brown argued, Billings, Montana 

For Respondents: 

Keefer, Roybal, Hanson, Stacey and Jarussi, Billings, 
Montana 
Calvin J. Stacey argued, Billings, Montana 

Filed: DEc 2s "i82 

Submitted: October 26, 1981 

Decided : bft 2 3 ~4 
i ' 



M r .  Ch i e f  J u s t i c e  F r a n k  I .  Haswel l  d e l i v e r e d  t h e  O p i n i o n  of t h e  
C o u r t .  

I n  a n  a c t i o n  f o r  damages a g a i n s t  a n  i r r i g a t i o n  d i s t r i c t  

and  two o f  i t s  emp loyees  f o r  r e f u s a l  to p r o v i d e  i r r i g a t i o n  water 

t o  p l a i n t i f  f s '  f a r m ,  t h e  D i s t r i c t  C o u r t  awarded p l a i n t i f f s  com- 

p e n s a t o r y  and p u n i t i v e  damages i n  c o n f o r m i t y  w i t h  a j u r y  v e r d i c t .  

I n  a p o s t - t r i a l  o r d e r ,  t h e  Dis t r ic t  C o u r t  v a c a t e d  t h e  award o f  

p u n i t i v e  damages  a g a i n s t  t h e  i r r i g a t i o n  d i s t r i c t  and d e n i e d  a new 

t r i a l .  W e  r e v e r s e  and remand f o r  a new t r i a l .  

On A p r i l  23 ,  1 9 7 6 ,  p l a i n t i f f s  Roger and Ann Dvorak f i l e d  

a damage a c t i o n  i n  t h e  D i s t r i c t  C o u r t  o f  Y e l l o w s t o n e  County 

a g a i n s t  d e f e n d a n t s  H u n t l e y  P r o j e c t  I r r i g a t i o n  Dis t r ic t  and two of 

i t s  e m p l o y e e s ,  Norman Maynard,  i ts manage r ,  and John P r o p p ,  a 

d i t c h  r i d e r .  P l a i n t i f f s  s o u g h t  a c t u a l  damages  f o r  t h e i r  c r o p  

l o s s e s  i n  1974  and 1 9 7 5  and p u n i t i v e  damages o f  $50 ,000  a g a i n s t  

e a c h  o f  t h e s e  d e f e n d a n t s .  The d e f e n d a n t s  c r o s s - c l a i m e d  f o r  pun i -  

t i v e  damages a g a i n s t  p l a i n t i f f  Roger Dvorak.  

On November 7 ,  1980 ,  t h e  j u r y  r e t u r n e d  a v e r d i c t  f o r  

p l a i n t i f f s  i n  t h e  amount o f  $5 ,000  c o m p e n s a t o r y  damages  and 

$40 ,000  p u n i t i v e  damages  a g a i n s t  e a c h  o f  t h e  t h r e e  d e f e n d a n t s .  

The j u r y  d e n i e d  d e f e n d a n t s '  cross-claim a g a i n s t  p l a i n t i f f  Roger 

Dvorak f o r  p u n i t i v e  damages .  

T h e r e a f t e r ,  d e f e n d a n t s  moved f o r  a new t r i a l .  The 

Dis t r ic t  C o u r t  s t r u c k  t h e  award o f  p u n i t i v e  damages  a g a i n s t  

d e f e n d a n t  H u n t l e y  P r o j e c t  I r r i g a t i o n  Dis t r ic t  and d e n i e d  a new 

t r i a l .  

D e f e n d a n t s  a p p e a l  f rom d e n i a l  o f  t h e i r  m o t i o n  f o r  a new 

t r i a l  and p l a i n t i f f s  c r o s s - a p p e a l  from t h a t  p a r t  o f  t h e  D i s t r i c t  

C o u r t ' s  o r d e r  s t r i k i n g  t h e  $40 ,000  p u n i t i v e  damages award a g a i n s t  

d e f e n d a n t  H u n t l e y  P r o j e c t  I r r i g a t i o n  D i s t r i c t .  

W e  res ta te  t h e  i s s u e s  r a i s e d  on a p p e a l  or  c r o s s - a p p e a l  i n  

t h i s  manner :  

1. Did t h e  manner  o f  d r awing  t h e  p r e s e l e c t e d  j u r y  l i s t  

f o r  t h i s  t r i a l  v i o l a t e  s e c t i o n s  25-7-202 and 25-7-204, MCA, 



t h e r e b y  d e n y i n g  a p p e l l a n t s '  r i g h t  to a t r i a l  b e f o r e  a j u r y  

s e l e c t e d  i n  t h e  manner p r o v i d e d  by l a w ?  

2. Were employees  Maynard and P ropp  exempt o r  immune from 

a p u n i t i v e  damage judgment  a g a i n s t  them? 

3 .  Did t h e  D i s t r i c t  Cour t  e r r  i n  s t r i k i n g  t h e  p u n i t i v e  

damage award a g a i n s t  H u n t l e y  P r o j e c t  I r r i g a t i o n  D i s t r i c t ?  

The p a r t i e s '  s u b - i s s u e s  w i l l  be d i s c u s s e d  unde r  t h e  p r i n -  

c i p a l  i s s u e s  se t  f o r t h  above  t o  t h e  e x t e n t  n e c e s s a r y  f o r  d e t e r -  

m i n a t i o n  o f  t h i s  a p p e a l .  

The I r r i g a t i o n  D i s t r i c t  c o n t e n d s  t h a t  t h e  manner i n  which 

t h e  j u r y  was s e l e c t e d  v i o l a t e d  t h e  a p p l i c a b l e  Montana s t a t u t e s .  

The s t a t u t e s  i n  q u e s t i o n  are as f o l l o w s :  

" 25-7-202. Judge -- t o  draw c a p s u l e s  c o n t a i n i n g  
b a l l o t s .  When an  i s s u e  o f  f a c t  t o  be t r i e d  by  a 
j u r y  is b r o u g h t  to t r i a l ,  t h e  d i s t r i c t  judge i n  
t h e  p r e s e n c e  o f  t h e  c l e r k  o f  t h e  c o u r t  mus t  
o p e n l y  d raw o u t  o f  t h e  t r i a l  j u r o r  box as many 
o f  t h e  c a p s u l e s  c o n t a i n i n g  b a l l o t s  w i t h  t h e  names 
o f  j u r o r s  t h e r e o n ,  o n e  a f t e r  a n o t h e r ,  as a r e  s u f -  
f i c i e n t  to form a j u r y . "  

"25-7-204. -- Mode o f  d r a w i n g  c a p s u l e s .  B e f o r e  t h e  
f i r s t  c a p s u l e  c o n t a i n i n g  a b a l l o t  s h a l l  have  
b e e n  drawn,  t h e  box mus t  be c l o s e d  and w e l l  sha-  
k e n  so a s  to  t h o r o u g h l y  mix t h e  c a p s u l e s  
t h e r e i n .  The d i s t r i c t  judge mus t  draw a c a p s u l e  
c o n t a i n i n g  a b a l l o t  w i t h  t h e  j u r o r ' s  name 
t h e r e o n  t h r o u g h  a n  a p e r t u r e  made i n  t h e  l i d  
l a r g e  enough o n l y  to a d m i t  h i s  hand c o n v e n i e n t l y  
and w i t h o u t  s a i d  j udge  g a z i n g  i n t o  s a i d  box 
b e f o r e  or w h i l e  d r awing  s a i d  c a p s u l e  ." 

The s t a t u t o r y  p r o c e d u r e s  s e t  o u t  above  were n o t  f o l l o w e d  

i n  t h i s  case. I n s t e a d ,  a d e p u t y  c l e r k  o f  c o u r t  removed p a p e r  

s l i p s ,  n o t  i n  c a p s u l e s ,  from a metal box.  The d e p u t y  c l e r k  d i d  

n o t  s h a k e  t h e  box b e f o r e  t h e  names were drawn.  The names 

drawn by t h e  d e p u t y  c l e r k  were p l a c e d  on  a l i s t  t h a t  w a s  n o t  

d rawn by l o t  p r i o r  t o  t h e  impane l ing  o f  t h e  t r i a l  j u r y .  F i n a l l y ,  

t h e  most i m p o r t a n t  d e p a r t u r e  from t h e  s t a t u t o r y  p r o c e d u r e  t o o k  

p l a c e  when t h e  d e p u t y  c l e r k  d rew t h e  p r o s p e c t i v e  j u r o r s '  names 

f rom t h e  metal box o u t s i d e  t h e  p r e s e n c e  of  t h e  d i s t r i c t  j udge .  

T h i s  p r o c e d u r e  v i o l a t e d  t h e  f u n d a m e n t a l  pu rpose  o f  t h e s e  



s t a t u t e s ,  v i z .  t o  i n s u r e  random s e l e c t i o n  of  t r i a l  j u r o r s  by  l o t  

f rom t h e  e n t i r e  p a n e l  o r  a r r a y .  The s t a t u t o r y  r e q u i r e m e n t  of 

e n c a p s u l a t i n g  t h e  b a l l o t s  c o n t a i n i n g  t h e  j u r o r s t  names and 

t h o r o u g h l y  s h a k i n g  t h e  box b e f o r e  d r awing  is t h e  s t a t u t o r y  method 

f o r  a c h i e v i n g  random s e l e c t i o n .  The s t a t u t o r y  r e q u i r e m e n t  t h a t  

t h e  d i s t r i c t  judge  draw t h e  names o f  t h e  j u r o r s  i n  t h e  p r e s e n c e  

o f  t h e  c l e r k  o f  c o u r t  is to i n s u r e  t h a t  t h e  s t a t u t o r y  p r o c e d u r e s  

a re  f o l l o w e d .  The s t a t u t o r y  v i o l a t i o n s  h e r e  d e f e a t e d  t h e  o b j  ec- 

t i v e  o f  i n s u r i n g  random s e l e c t i o n .  

I n  S t a t e  v.  D i s t r i c t  C o u r t  County o f  S i l v e r  BOW ( 1 9 ~ 9 ) ~  1 3 6  

Mont. 354 ,  348 p.2d 1 4 3 ,  t h i s  Cour t  d i s c u s s e d  t h e  i m p o r t a n c e  of 

f o l l o w i n g  t h e  j U ~ Y  select  i o n  s t a t u t e s  and h e l d ,  

" I t  is n o t  t h e  r i g h t  o f  t h e  i n d i v i d u a l  
n e c e s s a r i l y  i n v o l v e d ,  b u t  r a t h e r  t h e  e n t i r e  j u r y  
s y s t e m  and t h e  s e l e c t i o n  p r o c e d u r e s  which mus t  
b e  p r o t e c t e d ,  and when a showing is t i m e l y  
b r o u g h t  b e f o r e  t h i s  c o u r t  w e  would be remiss i n  
o u r  d u t i e s  i f  we p e r m i t t e d  material d e v i a t i o n  or 
d e p a r t u r e  f rom t h e  p r o c e d u r e s  s p e l l e d  o u t  by t h e  
l e g i s l a t u r e . "  348 P.2d a t  146 .  

T h i s  C o u r t  r e a f f i r m e d  t h e  r e q u i r e m e n t  t h a t  t h e  D i s t r i c t  

C o u r t  f o l l o w  t h e  s t a t u t o r y  manda te  o f  j u r y  s e l e c t i o n  i n  S t a t e  v.  

F i t z p a t r i c k  ( 1 9 7 7 ) ,  174  Mont. 1 7 4 ,  569 P.2d 383 ,  when w e  s t a t e d :  

" . . . S p e c i f i c a l l y ,  a l l  d u t i e s  d e l e g a t e d  to 
t h e  j u r y  commiss ion  and d i s t r i c t  c o u r t  judge  
were pe r fo rmed  b y  t h e  c l e r k  o f  c o u r t  w i t h o u t  any  
a p p a r e n t  o v e r s e e i n g .  While  w e  have no c a u s e  to 
q u e s t i o n  t h e  good f a i t h  of t h e  p u b l i c  o f f i c e r s  
i n v o l v e d ,  it is o b v i o u s  t h e  s t a t u t o r y  scheme f o r  
s e l e c t i n g  and d r a w i n g  a  j u r y  w a s  c o m p l e t e l y  
c i r c u m v e n t e d .  The r u l e  i n  Montana is t h a t  
j u r i e s  mus t  be s e l e c t e d  and drawn i n  s u b s t a n t i a l  
c o m p l i a n c e  w i t h  t h e  l a w .  Where t h e  d i s r e g a r d  
f o r  l e g i s l a t i v e  manda t e s  amounts  t o  more t h a n  
t e c h n i c a l  i r r e g u l a r i t y  s u b s t a n t i a l  c o m p l i a n c e  
h a s  n o t  b e e n  a c h i e v e d . "  569 P.2d a t  389. 

R e s p o n d e n t s  c o n t e n d  t h a t  t h e  j u r y  s e l e c t i o n  process used 

b y  t h e  D i s t r i c t  C o u r t  i n  t h i s  c a s e  w a s  t y p i c a l  o f  t h a t  c o u r t .  

T h e r e f o r e ,  r e s p o n d e n t s  c o n t e n d  t h a t  c o u n s e l  f o r  t h e  D i s t r i c t  

s h o u l d  have  known t h e  p r o c e d u r e  and o b j e c t e d  to t h e  j u r y  selec- 

t i o n  p r o c e s s  i m m e d i a t e l y  and he  s h o u l d  n o t  have w a i t e d  u n t i l  a 

week a f t e r  t h e  v e r d i c t  had been  e n t e r e d  to make h i s  o b j e c t i o n  



known. 

The b a s i c  f l a w  i n  t h i s  c o n t e n t i o n  is t h a t  c o u n s e l  f o r  

t h e  I r r i g a t i o n  D i s t r i c t  d i d  n o t  d i s c o v e r  t h e  d i s c r e p a n c i e s  i n  t h e  

j u r y  s e l e c t i o n  p r o c e s s  u n t i l  a week a f t e r  t h e  t r i a l .  F u r t h e r ,  

c o u n s e l  had no r e a s o n ,  p r i o r  to h i s  i n q u i r i e s ,  to s u s p e c t  t h a t  

t h e  s t a t u t o r y  p r o c e d u r e s  were n o t  b e i n g  f o l l o w e d .  I n  o t h e r  

w o r d s ,  t h e  "means o f  knowledge"  were n o t  a v a i l a b l e  f o r  c o u n s e l  to 

o b j e c t  b e f o r e  or  d u r i n g  t h e  t r i a l .  

I n  Ledge r  v .  ~ c ~ e n z i e  ( 1 9 3 8 ) r  1 0 7  Mont. 335,  8 5  P.2d 352 ,  

t h i s  C o u r t  d i s c u s s e d  t h e  n e c e s s i t y  o f  o b j e c t i n g  t o  t h e  impane l ing  

of a j u r y  i n  a t i m e l y  manner .  T h i s  C o u r t  h e l d :  

" . . . t h a t  i f  c o u n s e l  d o e s  n o t  have  t h e  
knowledge ,  o r  means o f  knowledge ,  o f  t h e  
i r r e g u l a r i t y  i n  t h e  d rawing  o f  t h e  j u r y ,  o r  t h e  
p a n e l  from which it is s e l e c t e d  u n t i l  a f t e r  t h e  
v e r d i c t ,  t h e  q u e s t i o n  may be r a i s e d  f o r  t h e  
f i r s t  t i m e  on mo t ion  f o r  new t r i a l . "  8 5  P.2d 
353. 

I n  t h i s  c a s e ,  c o u n s e l  had a r i g h t  to r e l y  on t h e  judge  and 

c l e r k  t o  f o l l o w  t h e i r  s t a t u t o r y  d u t i e s .  The f a c t  t h a t  no a c t u a l  

p r e j u d i c e  h a s  been  shown is i r r e l e v a n t .  Whether  a  d i f f e r e n t  ve r -  

d i c t  would have  r e s u l t e d  had t h e  s t a t u t o r y  p r o c e d u r e s  b e e n  

f o l l o w e d  is  p u r e l y  s p e c u l a t i v e ,  c o n j e c t u r a l  and i m p o s s i b l e  t o  

d e t e r m i n e .  The Dis t r ic t  C o u r t  went w e l l  beyond a  mere t e c h n i c a l  

d e p a r t u r e  f rom t h e  j u r y  s e l e c t i o n  s t a t u t e s  and t h i s  t y p e  o f  

d e p a r t u r e  n e c e s s i t a t e s  t h e  r e v e r s a l  o f  t h e  v e r d i c t  and a re t r i a l  

w i t h  a j u r y  s e l e c t e d  i n  t h e  p r o p e r  manner .  

To assist t h e  Dis t r ic t  C o u r t  on r e t r i a l ,  we w i l l  d e t e r m i n e  

two o t h e r  i s s u e s  r a i s e d  i n  t h i s  a p p e a l .  

The s econd  i s s u e  p r e s e n t e d  b y  t h e  Dis t r ic t  is w h e t h e r  

d e f e n d a n t s  P ropp  and Maynard are exempt  and immune from t h e  

e x e m p l a r y  and p u n i t i v e  damages awarded a g a i n s t  them. The Irri- 

g a t i o n  Dis t r ic t  c o n t e n d s  t h a t  b e c a u s e  o f  s e c t i o n s  2-9-104 and 

2-9-105, MCA, Maynard and P r o p p  are n o t  l i a b l e  f o r  t h e  $40 ,000  

e x e m p l a r y  award.  

S e c t i o n s  2-9-104 and -105,  MCA, d o  n o t  a p p l y  to i n d i v i d u a l  



d e f e n d a n t s  b u t  t o  t h e  s t a t e  and g o v e r n m e n t a l  e n t i t i e s .  The sec- 

t i o n  o f  C h a p t e r  9  t h a t  a p p l i e s  t o  i n d i v i d u a l  d e f e n d a n t s  is s e c t i o n  

2-9-305 , MCA, which p r o v i d e s  : 

"Governmenta l  e n t i t y  to  be  j o i n e d  a s  d e f e n d a n t - -  
immun iza t i on  and i n d e m n z i c a t i o n  o f  emp loyees .  
(1) I t  is t h e  p u r p o s e  o f  t h i s  s e c t i o n  to p r o v i d e  

- - 

f o r  t h e  immun iza t i on  and i n d e m n i f i c a t i o n  o f  
p u b l i c  o f f i c e r s  and emp loyees  sued  f o r  t h e i r  
a c t i o n s  o t h e r  t h a n  i n t e n t i o n a l  t o r t  or f e l o n i o u s  
a c t s ,  t a k e n  w i t h i n  t h e  c o u r s e  and s c o p e  of  t h e i r  
employment .  

" ( 2 )  I n  a n  a c t i o n  b r o u g h t  a g a i n s t  any  employee 
o f  a s t a t e ,  c o u n t y ,  c i t y ,  town,  or  o t h e r  gove rn -  
m e n t a l  e n t i t y  f o r  a n e g l i g e n t  a c t ,  e r r o r ,  or 
o m i s s i o n  or  o t h e r  a c t i o n a b l e  c o n d u c t  o f  t h e  
employee  commit ted  w h i l e  a c t i n g  w i t h i n  t h e  
c o u r s e  and s c o p e  o f  h i s  o f f i c e  or employment ,  
t h e  g o v e r n m e n t a l  e n t i t y  employer  s h a l l  be made a 
p a r t y  d e f e n d a n t  t o  t h e  a c t i o n .  

" ( 3 )  Recove ry  a g a i n s t  a g o v e r n m e n t a l  e n t i t y  
u n d e r  t h e  p r o v i s i o n s  o f  p a r t s  1 t h r o u g h  3 o f  
t h i s  c h a p t e r  s h a l l  c o n s t i t u t e  a c o m p l e t e  b a r  to 
a n y  a c t i o n  or  r e c o v e r y  o f  damages by  t h e  
c l a i m a n t ,  b y  r e a s o n  o f  t h e  same s u b j e c t  mat ter ,  
a g a i n s t  t h e  employee whose n e g l i g e n c e  o r  wrong- 
f u l  a c t ,  e r ro r ,  o r  o m i s s i o n  or o t h e r  a c t i o n a b l e  
c o n d u c t  gave  r i se  to  t h e  claim. I n  any  s u c h  
a c t i o n  a g a i n s t  a g o v e r n m e n t a l  e n t i t y ,  t h e  
employee  whose c o n d u c t  gave  r i se  to t h e  s u i t  
s h a l l  be immune from s u i t  by r e a s o n s  o f  t h e  same 
s u b j e c t  matter i f  t h e  g o v e r n m e n t a l  e n t i t y  
acknowledges  or is bound b y  a j u d i c i a l  d e t e r -  
m i n a t i o n  t h a t  t h e  c o n d u c t  upon which t h e  claim 
is b r o u g h t  a r i ses  o u t  of  t h e  c o u r s e  and s cope  of  
s u c h  emp loyees1  employment ,  u n l e s s  t h e  c l a i m  is 
b a s e d  upon an  i n t e n t i o n a l  t o r t  or f e l o n i o u s  ac t  
o f  t h e  employee .  

" ( 4 )  I n  a n y  a c t i o n  i n  which a g o v e r n m e n t a l  
e n t i t y  employee  is a p a r t y  d e f e n d a n t ,  t h e  
employee  s h a l l  be i n d e m n i f i e d  by  t h e  governmen- 
t a l  e n t i t y  emp loye r  f o r  any  money judgments  or 
l e g a l  e x p e n s e s  t o  which he may be s u b j e c t  as a 
r e s u l t  o f  t h e  s u i t  u n l e s s  t h e  c o n d u c t  upon which 
t h e  claim is b r o u g h t  d i d  n o t  a r i se  o u t  of  t h e  
c o u r s e  and s c o p e  o f  h i s  employment or is a n  
i n t e n t i o n a l  t o r t  o r  f e l o n i o u s  a c t  o f  tG 
employee  ." ( ~ p h m  a s i s  added .  ) 

Under t h i s  s e c t i o n ,  i n d i v i d u a l  d e f e n d a n t s  are immune from 

b e i n g  sued  f o r  t h e i r  a c t i o n s  u n l e s s  t h e i r  ac t  is i n t e n t i o n a l  or  

f e l o n i o u s .  S e c t i o n  2 -9 -305 (1 ) ,  MCA. The I r r i g a t i o n  D i s t r i c t  

c o n t e n d s  t h a t  t h i s  C o u r t  c a n n o t  s p e c u l a t e  as t o  w h e t h e r  t h e  j u r y ,  

i n  t h e i r  v e r d i c t ,  had found P ropp  and Maynard t o  have commit ted 

a n  i n t e n t i o n a l  t o r t .  



The o r i g i n a l  a c t i o n  was based upon t h e  v i o l a t i o n  of sec- 

t i o n  85 -7 -1911(1 ) ,  MCA, which s t a t e s  i n  p e r t i n e n t  p a r t :  

"The board  o f  commiss ione r s  s h a l l  a p p o r t i o n  t h e  
water f o r  i r r i g a t i o n  among t h e  l a n d s  i n  t h e  
d i s t r i c t  i n  a j u s t  and e q u i t a b l e  manner . . ." 

The j u r y  found t h a t  t h e  Dis t r ic t  had v i o l a t e d  t h i s  s e c t i o n  and 

t h a t  P ropp  and Maynard by  t h e i r  i n d i v i d u a l  ac t s  had a l s o  v i o l a t e d  

t h i s  s e c t i o n .  The re  was a c lear  v i o l a t i o n  of  a s t a t u t o r y  d u t y  

when t h e  Dis t r ic t ,  t h r o u g h  t h e  a c t s  of  P r o p p  and Maynard,  f a i l e d  

t o  p r o v i d e  water t o  t h e  Dvoraks .  The " a c t "  o f  - f a i l i n g  - to  p r o v i d e  

water i n  t h i s  case w a s  a r g u a b l y  a n  i n t e n t i o n a l  a c t  and  a s  s u c h  ---- - 

i t  would j u s t i f y  a n  award o f  p u n i t i v e  damages .  S e c t i o n  27-8-221, - - - 
I 

MCA. 

The I r r i g a t i o n  Dis t r ic t  c o n t e n d s  t h a t  no showing o f  a c t u a l  

malice was made and t h e r e f o r e  t h e  p u n i t i v e  damage award a g a i n s t  

P r o p p  and Maynard c a n n o t  s t a n d .  I n  F i r s t  S e c .  Bank of  Bozeman v .  

Goddard ( 1 9 7 9 )  ---- Mont . ---- I 593 P.2d 1 0 4 0 ,  1048-10491 36 

S t .Rep .  8 5 4 ,  864-865, t h i s  Cour t  h e l d :  

" I t  is n o t  n e c e s s a r y  to show a c t u a l  m a l i c e  to 
r e c o v e r  p u n i t i v e  damages.  Kwmk+w+ v. H o l i d a y  'Narr;nqi?-0~ 
Rambler  C o r p o r a t i o n  (1978  ) , ---- Mon t . I 5 7 5  Y 

---- 
P.2d 578 ,  3 5  S t .Rep .  46. Fraud  or malice may be 
a c t u a l  or  presumed.  S e c t i o n  17-208,  R.C.M. 
1 9 4 7 ,  now s e c t i o n  27-1-221, MCA. I m p l i e d  malice 
may be shown by  p roo f  t h a t  d e f e n d a n t  engaged i n  
a c o u r s e  o f  c o n d u c t  knowing it to be h a r m f u l  and 
u n l a w f u l .  Fe rguson  v .  Town Pump, I n c .  v .  
Wallace Diteman ( 1 9 7 8 ) ,  Mon t . I 580 P.2d 
915 ,  9 2 1 ,  35 S t .Rep .  8 2 4 , 8 3 1 ;  Miller v .  Fox 
( 1 9 7 7 )  1 Mon t . , 571  P.2d 804 ,  34 S t .Rep .  
1 3 6 7 ;  C a s h i n  v. N o r t h e r n  p a c i f i c  Ra i lway  Company 
( 1 9 3 4 )  96 Mont. 9 2 ,  28 P.2d 862 .  

" ' M a l i c e - i n - l a w '  i s  imp1 i e d  where  t h e  
d e f e n d a n t ' s  c o n d u c t  is u n j u s t i f i a b l e  ." 
Here , Propp  and Maynard s cond u c t  was a r g  u a b l  y  un j u s  t i- 

f i a b l e  i n  t h a t  t h e y  i n t e n t i o n a l l y  f a i l e d  t o  p r o v i d e  water to t h e  

Dvoraks '  f a rm .  T h e i r  a c t i o n s ,  i f  b e l i e v e d  by  t h e  j u r y ,  a r e  s u f -  

f i c i e n t  t o  c o n s t i t u t e  a v i o l a t i o n  s u b j e c t i n g  them to l i a b i l i t y  

f o r  p u n i t i v e  damages.  

The Dvoraks have  c r o s s - a p p e a l e d ,  a l l e g i n g  t h a t  t h e  

D i s t r i c t  C o u r t  commit ted  error by s t r i k i n g  t h e  p u n i t i v e  damage 



award a g a i n s t  t h e  D i s t r i c t .  They p r e s e n t  s e v e r a l  c o n t e n t i o n s  b u t  

w e  need o n l y  t o  d i s c u s s  w h e t h e r  Montana l a w  p r o v i d e d  f o r  govern-  

m e n t a l  immuni ty  a t  t h e  t i m e  t h i s  a c t  i o n  arose. 

T h i s  a c t i o n  arose i n  and is l i m i t e d  to t h e  summer of  1 9 7 4 ,  

a f a c t  t h a t  was s t i p u l a t e d  to by b o t h  p a r t i e s .  The 1972  Montana 

C o n s t i t u t i o n  p r o v i d e s  i n  S e c t i o n  1 8 ,  Ar t i c l e  11: 

" S e c t i o n  18 .  S t a t e  s u b j e c t  t o  s u i t .  The s t a t e ,  
c o u n t i e s ,  c i t i e s ,  t owns ,  and a l l  o t h e r  l o c a l  
g o v e r n m e n t a l  e n t i t i e s  s h a l l  have  no immunity 
f rom s u i t  f o r  i n j u r y  to a p e r s o n  or p r o p e r t y ,  
e x c e p t  as may be s p e c i f i c a l l y  p r o v i d e d  by  l a w  by  
a 2/3 v o t e  o f  e a c h  house of t h e  l e g i s l a t u r e  ." 

The l e g i s l a t u r e  d i d  n o t  p r o v i d e  immunity f o r  c e r t a i n  s t a te  and 

g o v e r n m e n t a l  e n t i t i e s  u n t i l  it e n a c t e d  s e c t i o n s  2-9-104 and 

2-9-105, MCA, i n  1977 .  These  s t a t u t e s  d o  n o t  a p p l y  to t h i s  

a c t i o n  and c a n n o t  be a p p l i e d  r e t r o a c t i v e l y .  S e c t i o n  1-2-109, MCA 

p r o v i d e s  : 

"When laws r e t r o a c t i v e .  No l a w  c o n t a i n e d  i n  any  -- 
o f  t h e  s t a t u t e s  o f  Montana is r e t r o a c t i v e  u n l e s s  
e x p r e s s l y  so d e c l a r e d . "  

The D i s t r i c t  C o u r t  e r r e d  by s t r i k i n g  t h e  award o f  p u n i t i v e  

damages  a g a i n s t  t h e  H u n t l e y  P r o j e c t  I r r i g a t i o n  Dis t r ic t .  

Reve r sed  and remanded f o r  a new t r i a l .  

Ch ie f  J u s t i c e  

W e  c o n c u r :  



Mr. J u s t i c e  Gene B .  Daly  d i s s e n t i n g :  

I r e s p e c t f u l l y  d i s s e n t .  

The m a j o r i t y  h o l d s  t h a t  t h e  manner i n  which t h e  j u r y  

was s e l e c t e d  v i o l a t e d  s e c t i o n s  25-7-202 and 25-7-204, MCA, 

and t h e r e b y  a b r i d g e d  t h e  D i s t r i c t ' s  fundamental .  r i g h t s  t o  a  

f a i r  and i m p a r t i a l  j u r y .  The m a j o r i t y  r e l i e s  upon S t a t e  v .  

D i s t r i c t  C o u r t ,  County o f  S i l v e r  Bow ( 1 9 5 9 ) ,  136 Mont. 354,  

348 P.2d 143;  Ledger v .  MacKenzie ( 1 9 3 8 ) ,  107 Mont. 335,  85 

P.2d 352;  and S t a t e  v .  F i t z p a t r i c k  ( 1 9 7 7 ) ,  174 Mont. 1 7 4 ,  

569 P.2d 383. While  e a c h  o f  t h e s e  c a s e s  d o e s  i n  f a c t  

d i s c u s s  t h e  n e c e s s i t y  f o r  a  D i s t r i c t  C o u r t  t o  f o l l o w  t h e  

s t a t u t o r y  p r o c e d u r e s  when s e l e c t i n g  a  j u r y ,  t h e r e  a r e  some 

i m p o r t a n t  d i s t i n c t i o n s  between t h e  f a c t s  i n  t h e  p r e s e n t  c a s e  

and t h o s e  i n  t h e  c a s e s  r e l i e d  upon by t h e  m a j o r i t y .  

I n  S t a t e  v .  D i s t r i c t  C o u r t ,  County o f  S i l v e r  BOW,  

s u p r a ,  t h e  t r i a l  judge  f a i l e d  t o  f o l l o w  t h e  s t a t u t o r y  

p r o c e d u r e s  f o r  s e l e c t i n g  a  j u r y  v e n i r e  when he drew s l i p s  o f  

p a p e r ,  w h i c h  w e r e  numbered  and  r e p r e s e n t e d  p r o s p e c t i v e  

j u r o r s ,  f rom t h e  j u r y  box. The s l i p s  o f  pape r  were n o t  

e n c l o s e d  i n  s e p a r a t e  b l a c k  c a p s u l e s .  The f a i l u r e  t o  f o l l o w  

t h i s  s t a t u t o r y  p r o c e d u r e  was c h a l l e n g e d  by c o u n s e l  on t h e  

v e r y  n e x t  d a y ,  b e f o r e  any j u r y  was a c t u a l l y  impaneled .  T h i s  

C o u r t  h e l d :  

" I t  i s  n o t  t h e  r i g h t  o f  t h e  i n d i v i d u a l  
n e c e s s a r i l y  i n v o l v e d ,  b u t  r a t h e r  t h e  e n t i r e  
j u r y  s y s t e m  a n d  t h e  s e l e c t i o n  p r o c e d u r e s  
which must  be  p r o t e c t e d ,  and when a  showinq 
i s  t i m e l y  b r o u g h t  b e f o r e  t h i s  C o u r t  we would 
be r e m i s s  i n  o u r  d u t i e s  i f  we p e r m i t t e d  
m a t e r i a l  d e v i a t i o n  o r  d e p a r t u r e  f r o m  t h e  
p r o c e d u r e s  s p e l l e d  o u t  by t h e  l e g i s l a t u r e . "  
(Emphas is  a d d e d . )  348 P.2d a t  146 .  

The g e n e r a l  r u l e  a s  s e t  o u t  i n  50 C . J .S .  J u r i e s ,  S175 

a t  9 0 3 ,  e m p h a s i z e s  t h e  t i m e l i n e s s  o f  a n  o b j e c t i o n  by 



stating, "Objections because of irregularities in drawing or 

summoninq the j u r y  should be made before the Bury is -------- ----- -- ........................... - 

impaneled and sworn, and if not so made ordinarily are not 

available after verdict on a motion in arrest or for a new 

trial." See, State v. Steen, (1916), 29 Id. 337, 158 P. 

499. In this case no objection was made by counsel until 

one week after the verdict had been entered. This delayed 

objection cannot be considered timely, and it begs the 

question as to whether counsel would have objected had the 

verdict gone the other way. 

The District contends, and the majority agrees, that 

counsel did not discover the improper method of impaneling 

the jury until a week after the trial. They cite Ledger v. 

MacKenzie, supra, to support their argument that 

irregularities in selection of a jury panel can be objected 

to after a verdict has been entered. This is a misinterpre- 

tation of the holding Ledger. 

Ledger states the general rule that a party who fails 

to challenge or object waives an irregularity in the 

impaneling of a jury. 85 P.2d at 352. This Court, when 

discussing the "knowledge" necessary for a timely objection 

held: 

"Counsel had the means of knowledge, and 
while it may be true that the fact and manner 
of the drawing were not brought home to them 
personally, nevertheless such means of 
knowledge were at their command, and 
therefore, these cases do not come within the 
rule of the Missouri court." 85 P.2d at 353. 

Here, counsel also had the "means of knowledge," for he 

merely had to ask, at anytime, how the jury was impaneled. 

It is hard to imagine that, if counsel felt that the jury 

was not impartial at the time of trial, he would wait until 



a  week a f t e r  t h e  v e r d i c t  b e f o r e  o b j e c t i n g  t o  t h e  i m p a n e l i n g .  

S t a t e  v .  F i t z p a t r i c k ,  s u p r a ,  was n o t  a  r e v e r s a l  t h a t  

was based  upon t h e  q u e s t i o n a b l e  n a t u r e  of  t h e  j u r y  s e l e c t i o n  

p r o c e d u r e .  I t  was a  reminder  t o  t h e  T h i r t e e n t h  J u d i c i a l  

D i s t r i c t  t h a t  i t  s h a l l  u s e  a n d  c o m p l y  w i t h  t h e  j u r y  

s e l e c t i o n  s t a t u t e s .  T h i s  C o u r t  s a i d ,  " [ w l e  s t a t e d  i n i t i a l l y  

t h a t  t h i s  m a t t e r  was n o t  p r o p e r l y  r a i s e d  on a p p e a l ,  b u t  i t  

i s  o f  s u f f i c i e n t  i m p o r t  t o  w a r r a n t  a  f u l l  d i s c u s i o n  f o r  

f u t u r e  g u i d a n c e . "  569 P.2d a t  389 .  

Here ,  a s  i n  F i t z p a t r i c k ,  t h e  s e l e c t i o n  of  j u r o r s  was 

n o t  i n  t o t a l  compl i ance  w i t h  s e c t i o n s  25-7-202 and 25-7-204, 

MCA. However, t h e  o b j e c t i o n  t o  t h e  p r o c e d u r e  was n o t  t i m e l y  

a n d ,  t h e r e f o r e ,  s h o u l d  n o t  be t h e  b a s i s  o f  a  r e v e r s a l .  

F u r t h e r ,  t h e r e  h a s  been  no i n d i c a t i o n  t h e  j u r y  h e a r i n g  t h e  

c a s e  was a n y t h i n g  b u t  f a i r  and i m p a r t i a l .  

i .. 
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