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M r .  Ch ie f  J u s t i c e  F rank  I .  H a s w e l l  d e l i v e r e d  t h e  O p i n i o n  of t h e  
C o u r t .  

I n  an a c t i o n  f o r  b r e a c h  o f  c o n t r a c t  by  a d e v e l o p e r  of  a 

p r o j e c t e d  s h o p p i n g  mall complex a g a i n s t  t h e  c o n s o l i d a t e d  c i t y -  

c o u n t y  gove rnmen t  o f  Anaconda-Deer Lodge County ,  t h e  Dis t r ic t  C o u r t  

g r a n t e d  p a r t i a l  summary judgment  a g a i n s t  t h e  d e v e l o p e r  s t r i k i n g  

h i s  claim f o r  loss o f  a p e r c e n t a g e  o f  income and o w n e r s h i p  of  t h e  

p r o p o s e d  complex.  The d e v e l o p e r  a p p e a l s .  W e  v a c a t e  t h e  summary 

j udgment and remand f o r  f u r t h e r  p r o c e e d i n g s .  

I n  J u n e ,  1 9 7 8 ,  p l a i n t i f f  Michae l  R e i d y  and d e f e n d a n t  

Anaconda-Deer Lodge County e n t e r e d  i n t o  a n  a g r e e m e n t  f o r  t h e  deve-  

l o p m e n t  o f  a shopp ing  m a l l  complex i n  a s i x - b l o c k  area of  down- 

town Anaconda,  Montana.  

I n  November 1979 ,  Re idy  f i l e d  an  a c t i o n  f o r  b r e a c h  o f  

c o n t r a c t  a g a i n s t  Anaconda-Deer Lodge County a l l e g i n g  t h a t  it 

f a i l e d  to p u r c h a s e  t h e  l a n d  f o r  t h e  deve lopmen t  and t r a n s f e r  i t  

t o  R e i d y  f o r  c o n s t r u c t i o n  as r e q u i r e d  b y  t h e  c o n t r a c t ,  and 

f u r t h e r  t e r m i n a t e d  t h e  c o n t r a c t  u n i l a t e r a l l y  w i t h o u t  j u s t  c a u s e  . 
H e  s o u g h t  damages o f  $519,791.28 c o n s i s t i n g  of  (1) c o s t s  i n c u r r e d  

i n  a t t e m p t i n g  to  p e r f o r m  t h e  c o n t r a c t  ( $ 1 9 , 7 9 1 . 2 8 ) ;  ( 2 )  loss  of  

b u i l d e r ' s  p r o f i t  ( $ 9 0 , 0 0 0 ) ;  and ( 3 )  loss  o f  h i s  p e r c e n t a g e  of  

income and o w n e r s h i p  o f  t h e  complex ( $ 4 1 0 , 0 0 0 ) .  

Anaconda-Deer Lodge County moved f o r  p a r t i a l  summary 

judgment  on t h e  l a s t  i t e m  o f  c l a i m e d  damages c o n t e n d i n g  t h a t  

damages  c a n n o t  be awarded f o r  l o s t  p r o f  i t s  of  an  u n e s t a b l i s h e d  

b u s i n e s s .  The Dis t r ic t  C o u r t  g r a n t e d  pa r t i a l  summary judgment  

h o l d i n g  t h a t  no r e c o v e r y  c o u l d  be awarded f o r  R e i d y l s  a l l e g e d  loss 

o f  a p e r c e n t a g e  o f  income and o w n e r s h i p  of t h e  comple ted  complex.  

On J u n e  1 0 ,  1 9 8 1 ,  Re idy  a p p e a l e d  from t h e  p a r t i a l  

summary judgment .  T h e r e a f t e r  on Augus t  1 8  R e i d y  moved f o r  cer- 

t i £  i c a t i o n  unde r  Rule  5 4 ( b ) ,  M.R.Civ. P. ,  t h a t  t h e  p a r t i a l  summary 

judgment  was f i n a l  i n  n a t u r e  so a s  to r e n d e r  it a p p e a l a b l e .  On 

Augus t  1 9 ,  t h e  Dis t r ic t  C o u r t  g r a n t e d  Ru le  5 4 ( b )  c e r t i f i c a t i o n .  

The D i s t r i c t  C o u r t  i n  i t s  o r d e r  o f  c e r t i f i c a t i o n  and i n  



i t s  meinorandum o p i n i o n  i n d i c a t e d  t h a t  it had c o n s i d e r e d  t h e  f ac -  

t o r s  enumera ted  i n  Roy v .  Ne ibaue r  ( 1 9 8 0 ) ,  Mont . -- r 610  

P.2d 1185 ,  37 S t .Rep .  897.  I t  i n d i c a t e d  t h a t  Re idy  was e n t i t l e d  

t o  a f a v o r a b l e  e x e r c i s e  of  d i s c r e t i o n  i n  d e t e r m i n i n g  w h e t h e r  cer- 

t i f  i c a t i o n  s h o u l d  be g r a n t e d  because  t h i s  case was of such  an  

i n £  r e q u e n t  and h a r s h  n a t u r e  t h a t  c e r t i f i c a t i o n  s h o u l d  be g r a n t e d .  

The D i s t r i c t  C o u r t  i n d i c a t e d  t h a t  t h e  d i f f e r e n t  items of  

c l a i m e d  damages d i d  n o t  o v e r l a p ;  t h a t  t h e r e  w a s  no p o s s i b i l i t y  of  

a se t  o f f ;  t h a t  t h e  r e v i e w i n g  c o u r t  would n o t  be o b l i g e d  to con- 

s i d e r  t h i s  i s s u e  a  second  t i m e ;  t h a t  it i n t e n d e d  i t s  r u l i n g  to be 

f i n a l ;  and t h a t  t h e  d e l a y ,  d e t r i m e n t a l  economic c o n s e q u e n c e s  and 

u n w a r r a n t e d  a d d i t i o n a l  e x p e n s e  would be u n j u s t  to Reidy .  

The i s s u e  p o s i t e d  by Re idy  i n  t h i s  a p p e a l  is w h e t h e r  dama- 

g e s  are a l l o w a b l e  i n  a b r e a c h  of  c o n t r a c t  a c t i o n  f o r  l o s t  p r o f  i t s  

o f  a n  u n e s t a b l i s h e d  b u s i n e s s .  

W e  do  n o t  r e a c h  t h i s  i s s u e  i n  t h i s  a p p e a l .  We w i l l  n o t  

p e r m i t  c a s e s  to be f r agmen ted  i n  t h i s  manner t o  allow s u c c e s s i v e  

a p p e a l s  i n  a  s i n g l e  c a s e  where r e a s o n a b l e  a l t e r n a t i v e s  are 

a v a i l a b l e .  Such a c t i o n  c o n s t i t u t e s  an  u n j u s t i f i a b l e  waste of 

s c a r c e  j u d i c i a l  t i m e  and r e s o u r c e s .  

W e  r e p e a t  what  w e  s a i d  i n  Roy v .  N e i b a u e r ,  s u p r a .  I f  a 

t r i a l  c o u r t  a b u s e s  i t s  d i s c r e t i o n  i n  c e r t i f y i n g  an  o r d e r  of sum- 

mary  judgment  as f i n a l  unde r  Rule  5 4 ( b ) ,  an  a p p e l l a t e  c o u r t  is 

w i t h o u t  j u r i s d i c t i o n  to e n t e r t a i n  t h e  a p p e a l .  A l l i s - C h a l m e r s  

Corp .  v .  P h i l a d e l p h i a  E lec t r i c  Co. ( 3 r d  C i r .  1 9 7 5 ) ,  5 2 1  F.2d 

360.  An a p p e l l a t e  c o u r t  w i l l  n o r m a l l y  c o n s i d e r  t h e  f o l l o w i n g  

f a c t o r s  when c o n s i d e r i n g  a  Rule  5 4 ( b )  c e r t i f i c a t i o n :  

(1) The r e l a t i o n s h i p  be tween  t h e  a d j u d i c a t e d  and unad- 

j ud i c a  t e d  claims ; 

( 2 )  The p o s s i b i l i t y  t h a t  t h e  need f o r  r e v i e w  m i g h t  or 

m i g h t  n o t  be mooted by  f u t u r e  d e v e l o p m e n t s  i n  t h e  Dis t r ic t  C o u r t ;  

( 3 )  The p o s s i b i l i t y  t h a t  t h e  r e v i e w i n g  c o u r t  m i g h t  be 

o b l i g e d  t o  c o n s i d e r  t h e  same i s s u e  a second  t i m e ;  



( 4 )  The p r e s e n c e  o r  absence  of a  c l a i m  or c o u n t e r c l a i m  

which cou ld  r e s u l t  i n  a  s e t o f f  a g a i n s t  t h e  judgment s o u g h t  t o  be 

made f i n a l ;  

( 5 )  M i s c e l l a n e o u s  f a c t o r s  such  a s  d e l a y ,  economic and 

s o l v e n c y  c o n s i d e r a t i o n s ,  s h o r t e n i n g  t h e  t i m e  of t r i a l ,  t r i v i a l i t y  

o f  compet ing c l a i m s ,  expense  and t h e  l i k e .  Roy v .  N e i b a u e r ,  

s u p r a ;  S i n g e r  Housing Co. v .  Seven Lakes V e n t u r e  (D.Colo.  1 9 7 9 )  , 466 

F.Supp. 3 6 9 .  

Here w e  a r e  asked  to h e a r ,  d e t e r m i n e  and i s s u e  an o p i n i o n  

on  whether  one of  t h r e e  items of  damage is p e r m i s s i b l e  b e f o r e  a  

d e t e r m i n a t i o n  of  l i a b i l i t y  f o r  any  damages h a s  o c c u r r e d .  While - 

i t  is t r u e  t h a t  such  d e t e r m i n a t i o n  i n  advance  of t r i a l  would 

f i n a l l y  se t t l e  t h e  l e g a l i t y  of  t h a t  i t e m  and might  r e d u c e  t r i a l  

t i m e ,  it is e q u a l l y  t r u e  t h a t  d e l a y i n g  t h e  t r i a l  pending d e t e r -  

m i n a t i o n  of  t h a t  i s s u e  on a p p e a l  r e s u l t s  i n  u n d e s i r a b l e  

c o n s e q u e n c e s ,  v i z .  , unwarran ted  d e l a y ,  a d d i t i o n a l  c o s t s  i n v o l v i n g  

f i l i n g  f e e s ,  p r e p a r a t i o n  of  b r i e f s ,  t r a v e l l i n g  to t h e  S t a t e  

C a p i t o l  f o r  o r a l  argument  and a d d i t i o n a l  a t t o r n e y  f e e s  f o r  t h e i r  

s e r v i c e s  on a p p e a l .  C o n s i d e r a t i o n  and b a l a n c i n g  of t h e s e  com- 

p e t i n g  f a c t o r s  is r e q u i r e d  under  o u r  o p i n i o n  i n  Roy v .  N e i b a u e r ,  

s u p r a .  

The  i s s u e  i n  t h i s  a p p e a l  might  w e l l  be mooted by f u t u r e  

deve lopmen t s  i n  t h e  ~ i s t r i c t  C o u r t ,  a n o t h e r  f a c t o r  t o  be con- 

s i d e r e d  under  - Roy. A f i n d i n g  of  no l i a b i l i t y  under  t h e  c o n t r a c t  

by  judge  or j u r y  would c e r t a i n l y  moot any i s s u e  of damages. 

Reasonab le  a 1  t e r n a t i v e s  t o  a  f ragmented  a p p e a l  a r e  

a v a i l a b l e  i n  t h i s  c a s e .  The t r i a l  c o u l d  be b i f u r c a t e d  w i t h  t h e  

i s s u e  of  l i a b i l i t y  f i r s t  de t e rmined  b e f o r e  a d d r e s s i n g  any i s s u e  

o f  damages. Rule 4 2 ( b ) ,  M.R.Civ.P.; Monaco v. Cecconi  ( 1 9 7 9 ) ,  

Mon t . , 589 P.2d 156;  36 St .Rep.  113 .  I f  t h e  i s s u e  of 

damages were reached  i n  e i t h e r  a  b i f u r c a t e d  o r  nonb i f  u r c a t e d  

t r i a l ,  t h e  d i s t r i c t  judge c o u l d  admi t  a l l  e v i d e n c e  of damages 

p r o v i s i o n a l l y  s u b j e c t  t o  a  f i n a l  d e t e r m i n a t i o n  f o l l o w i n g  judgment.  



U s e  o f  e i t h e r  or b o t h  a l t e r n a t i v e s  m i g h t  moot t h e  i s s u e  now on 

a p p e a l .  I n  any  e v e n t  it would e l i m i n a t e  f r a g m e n t a t i o n  of a s i n g l e  c a s e  

i n t o  t w o  o r  more a p p e a l s  and p e r m i t  t h i s  Cour t  to d e t e r m i n e  a l l  

i s s u e s  i n  one  a p p e a l .  

W e  v a c a t e  t h e  p a r t i a l  summary j udgment w i t h o u t  p r e j u d i c e  

t o  p e r m i t  t h e  District C o u r t  to c o n s i d e r  t h e s e  a l t e r n a t i v e s .  

Fo r  t h e  f o r e g o i n g  r e a s o n s ,  w e  ho ld  t h e  D i s t r i c t  C o u r t  

abused  i t s  d i s c r e t i o n  i n  g r a n t i n g  c e r t i f i c a t i o n  unde r  Rule  5 4 ( b ) ,  

M.R.Civ.P., and remand to t h e  Dis t r ic t  Cour t  f o r  f u r t h e r  

p r o c e e d  i n g  s . 

Chief  J U S ~ ~ C ~  

W e  c o n c u r :  

J u s t i c e s  [/ 


