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M r .  J u s t i c e  Frank B. Morr ison,  Jr . ,  d e l i v e r e d  t h e  Opinion 
of  t h e  Cour t .  

Mar l i n  Duane Huey and Ge ra ld ine  V.  Redeye, a p p e l l a n t s ,  

appea l  from judgment e n t e r e d  by t h e  D i s t r i c t  Cou r t  of  t h e  

N ine t een th  J u d i c i a l  D i s t r i c t  on J anua ry  8, 1981, and from a n  

o r d e r  denying a p p e l l a n t s '  motion t o  amend t h e  f i n d i n g s  of 

f a c t ,  conc lu s ions  of  law and judgment e n t e r e d  on March 1 0 ,  

1981. The judgment dec reed  Dave A .  Adkins,  r e sponden t ,  t h e  

owner i n  f e e  s imple  of t h e  fo l l owing  l a n d  i n  L inco ln  County, 

Montana : 

The Southwest  Q u a r t e r  of  t h e  S o u t h e a s t  
Q u a r t e r  of S e c t i o n  4 ,  Township 30 Nor th ,  
Range 33 W e s t ,  M.P.M. 

Th i s  a p p e a l  i n v o l v e s  a d i s p u t e  ove r  t i t l e  t o  t h e  above- 

d e s c r i b e d  40 a c r e  t r a c t  of  t imbe r l and ,  o r i g i n a l l y  owned by 

P h i l l i p  Redeye. 

P h i l l i p  d i e d  i n  a n  a c c i d e n t  i n  1955. H i s  e s t a t e  was 

p roba t ed  and a  f i n a l  d e c r e e  and o r d e r  was e n t e r e d  i n  L inco ln  

County, Montana, on November 23, 1956. Th i s  d e c r e e  and 

o r d e r  d i s t r i b u t e d  t h e  40 a c r e  t r a c t  t o  P h i l l i p ' s  w i f e ,  

Ge ra ld ine  V. Redeye (a/k/a Ge ra ld ine  Huey) and t o  P h i l l i p ' s  

two y e a r  o l d  son Mar l in  Duane Redeye (a /k /a  Mar l in  Duane 

Huey) a s  t e n a n t s  i n  common. The November 2 3 ,  1956 o r d e r  and 

d e c r e e  was f i l e d  i n  t h e  c o u r t  p r o b a t e  r e c o r d ;  however, no 

copy was e v e r  c e r t i f i e d  and f i l e d  i n  t h e  o f f i c e  of  t h e  

L inco ln  County C le rk  and Recorder .  

Guard iansh ip  over  t h e  e s t a t e  and pe r son  of  Mar l in  Duane 

was g r a n t e d  t o  Ge ra ld ine  by t h e  Montana c o u r t .  Ge ra ld ine  

and Mar l in  moved t o  Washington s h o r t l y  a f t e r  P h i l l i p ' s  

d e a t h .  Subsequen t ly ,  Ge ra ld ine  p e t i t i o n e d  and was g r an t ed  

g u a r d i a n s h i p  of  Mar l in  Duane i n  t h e  S t a t e  o f  Washington. 



I n  1961, Gera ld ine  p e t i t i o n e d  t h e  Montana c o u r t  t o  

remove t h e  persona l  p rope r ty  s u b j e c t  t o  t h e  Montana guardian-  

s h i p .  Removal of pe r sona l  p rope r ty  t o  t h e  S t a t e  of Washington 

was au tho r i zed  by a  c o u r t  o rde r  da t ed  December 8,  1961. 

This  o r d e r  d i d  n o t  t e rmina t e  t h e  Montana guard iansh ip .  

Tax r e c e i p t s  f o r  t h e  p rope r ty  w e r e  mailed by t h e  Lincoln 

County T r e a s u r e r ' s  o f f i c e  t o  t h e  r eco rd  t i t l e -owner ,  P h i l l i p  

Redeye f o r  t h e  y e a r s  1956 t o  1959 a s  fo l lows:  

Redeye, P h i l l i p  
Troy, Montana 

Redeye, P h i l l i p  
c/o Gera ld ine  V. Redeye 
Troy, Montana 

Redeye, P h i l l i p  
c /o  Jacob Redeye 
Troy, Montana 

Redeye, P h i l l i p  
c/o M r s .  Gera ld ine  Huey 
2400 Donovan, Bellingham, 
Washington 

The r eco rd  i s  somewhat unc l ea r  a s  t o  who made payment 

of t h e  t axes .  P h i l l i p ' s  f a t h e r ,  Jacob Redeye, p a i d  t h e  

t a x e s  f o r  t h e  yea r  1957 and rece ived  an assignment of t a x  

s a l e  c e r t i f i c a t e .  Apparent ly ,  payment of t h e s e  t a x e s  was 

subsequent ly  redeemed f o r  Jacob never ob ta ined  a  t a x  deed 

f o r  t h e  p rope r ty .  Gera ld ine  t e s t i f i e d  t h a t  she  d i d  n o t  

know who had made t h e  t a x  payments b u t  had assumed t h a t  t h e  

a t t o r n e y  who had probated P h i l l i p ' s  e s t a t e  and handled t h e  

gua rd i ansh ip  proceedings  was t ak ing  c a r e  of such m a t t e r s .  

I n  1960, 1961, 1962, 1963, and 1 9 6 4  no t a x  payments 

w e r e  made on t h e  4 0  a c r e  p a r c e l .  On August 10,  1965, M r s .  

Dave A. Adkins p a i d  t h e  d e f a u l t e d  t a x e s  and ob ta ined  an 

assignment of t a x  s a l e s  c e r t i f i c a t e  from t h e  Treasurer  of 

Lincoln County. 



T h e r e a f t e r ,  Dave A. Adkins undertook proceedings  t o  

o b t a i n  a  t a x  deed. Adkins, v i a  r e g i s t e r e d  ma i l ,  s e n t  n o t i c e  

of h i s  a p p l i c a t i o n  f o r  t a x  deed t o  t h e  record  t i t l e -owner ,  

P h i l l i p  Redeye, and a l s o  t o  M r s .  Gera ld ine  Huey. Adkins 

mailed t h e s e  n o t i c e s  t o  t h e  only  add res s  a v a i l a b l e  from t h e  

County T r e a s u r e r ' s  r eco rds ,  2400 Donovan, Bellingham, 

Washington. This  n o t i c e  was r e tu rned  by t h e  p o s t a l  s e r v i c e  

marked "Moved -- Not Forwardable." 

Adkins then publ i shed  n o t i c e  of h i s  a p p l i c a t i o n  f o r  t a x  

deed i n  t h e  "Western News," a  newspaper of g e n e r a l  c i r c u l a t i o n  

i n  Lincoln County, Montana. This  p u b l i c a t i o n  appeared f o r  

two consecut ive  weeks on t h e  10 th  and 1 7 t h  of February,  

1966. Adkins subsequent ly  a p p l i e d  f o r  and r ece ived  a  t a x  

deed t o  t h e  40 a c r e s  on May 4 ,  1966. 

T h e r e a f t e r ,  Adkins used t h e  land .  He harves ted  Christmas 

t r e e s  on occas ion  and had i t  s e l e c t i v e l y  logged i n  1969. 

He a l s o  pruned and thinned on t h e  p rope r ty .  Adkins cont inued  

t o  pay a l l  t a x e s  on t h e  p rope r ty  a s  they  came due. 

On A p r i l  5 ,  1979, Dave Adkins commenced an a c t i o n  t o  

q u i e t  t i t l e  t o  t h e  p rope r ty .  Gera ld ine  and Marlin responded 

and counter-claimed a l l e g i n g  t h a t  t h e  t a x  deed r e l i e d  on by 

Adkins was i n v a l i d  f o r  f a i l u r e  t o  comply w i t h  s t a t u t o r y  

requirements .  Gera ld ine  and Marlin t endered  a l l  t a x e s ,  

p e n a l t i e s ,  and i n t e r e s t  accrued from 1960 t o  t h e  p r e s e n t .  

A t r i a l  was he ld  on October 9, 1980. The D i s t r i c t  

Court ,  s i t t i n g  wi thout  j u ry ,  q u i e t e d  t i t l e  t o  t h e  p rope r ty  

i n  Dave A. Adkins. 

The p a r t i e s  p r e s e n t  t h e  fol lowing i s s u e s :  

1) Whether Dave A. Adkins complied w i t h  t h e  s t a t u t o r y  

requirements  necessary  t o  o b t a i n  a  v a l i d  t a x  deed? 



2 )  Whether Dave A. Adkins acqui red  t i t l e  by adverse  

possess ion?  

3) Whether t h e  a l l e g e d  neg l igence  of t h e  a t t o r n e y  who 

probated t h e  estate of P h i l l i p  Redeye and handled t h e  Montana 

guard iansh ip  proceedings  p rec ludes  Dave A. Adkins from 

o b t a i n i n g  t i t l e  t o  t h e  proper ty?  

W e  f i n d  t h e  f i r s t  i s s u e  t o  be d i s p o s i t i v e .  

Appel lan ts  contend t h a t  Adkin 's  procedure  i n  o b t a i n i n g  

a  t a x  deed t o  t h e  d i s p u t e d  p rope r ty  i s  d e f i c i e n t  f o r  two 

reasons:  F i r s t ,  t h e r e  was a  d e f e c t  i n  t h e  t a x  t i t l e  cha in  

and, secondly t h e r e  was i n s u f f i c i e n t  n o t i c e  t o  Gera ld ine  and 

Marl in  a t  t h e  t i m e  of a p p l i c a t i o n  f o r  t a x  t i t l e .  

Appel lan ts  a rgue  t h a t  t h e  p a r t y  who pa id  t h e  d e f i c i e n t  

t a x  assessments  and r ece ived  an assignment of t a x  s a l e  

c e r t i f i c a t e  on August 10 ,  1965, was a M r s .  Dave A.  Adkins, 

whereas t h e  p a r t y  who undertook a c t i o n  cu lmina t ing  i n  t h e  

r e c e i p t  of a  t a x  deed on May 4 ,  1966, was Dave A. Adkins. 

Appel lan ts  a s s e r t  t h a t  no evidence was eve r  p re sen ted  i n  

t h i s  m a t t e r  e s t a b l i s h i n g  a  l e g a l  r e l a t i o n s h i p  between t h e  

two p a r t i e s .  Thus, a p p e l l a n t s  a l l e g e  a  d e f e c t  i n  t h e  cha in  

of  t a x  t i t l e  which n e c e s s a r i l y  i n v a l i d a t e s  t h e  t i t l e  u l t i m a t e l y  

ob ta ined  by Dave A. Adkins. 

A f t e r  reviewing t h e  r eco rd  i n  t h i s  m a t t e r ,  it i s  c l e a r  

t h a t  t h i s  con ten t ion  was never r a i s e d  a s  an  i s s u e  i n  t h e  

D i s t r i c t  Court  and cannot  now be r a i s e d  here .  Kearns v .  

McIntyre Const.  Co. (1977) ,  173 Mont. 239, 567 P.2d 433. 

I n  f a c t ,  a p p e l l a n t s '  p lead ings  a s s e r t  t h a t  

". . . on t h e  1 0 t h  of August, 1965, Minnie 
0 .  Anderson, Treasurer  of Lincoln County, 
Montana, a s s igned  t o  counte rc la imant  defen- 
d a n t  (Dave A.  Adkins) an assignment of t a x  
s a l e s  c e r t i f i c a t e  f o r  unpaid p rope r ty  t a x e s  
owed t o  s a i d  County of Lincoln f o r  t h e  yea r  
1960; t h a t  on t h e  4 th  of May, 1966, s a i d  



Minnie 0. Anderson, Lincoln County Treasu re r ,  
executed and d e l i v e r e d  a  t a x  deed f o r  s a i d  
p rope r ty  t o  counte rc la imant  defendant  (Dave 
A. Adkins) ." 

Having admi t ted  t h e s e  f a c t s ,  a p p e l l a n t s  cannot  c la im on 

appea l  t h a t  t h e  cha in  of t i t l e  r e l i e d  upon by Dave A. Adkins 

i n  o b t a i n i n g  h i s  t ax  deed was n o t  s u f f i c i e n t l y  proven. 

Appel lan ts  a l s o  contend t h a t  Adkins f a i l e d  t o  comply 

wi th  t h e  s t a t u t o r y  requirements ,  f o r  o b t a i n i n g  a  v a l i d  t a x  

deed because Adkins d i d  n o t  g i v e  a p p e l l a n t s  proper  n o t i c e  a s  

r e q u i r e d  i n  1966 by Sec t ion  84-4151, R.C.M.,  1947 ( p r e s e n t l y  

c o d i f i e d  a s  Sec t ion  15-18-202, MCA). Therefore ,  a p p e l l a n t s  

c la im t h a t  Adkins'  t a x  deed i s  i n v a l i d  and t h a t  they  a r e  

e n t i t l e d  t o  redeem t h e  p rope r ty  by paying a l l  t a x e s ,  p e n a l t i e s ,  

and i n t e r e s t  accrued from 1960 t o  p r e s e n t .  

S e c t i o n  84-4151, R.C.M.,  1947, p rov ides  i n  p e r t i n e n t  

p a r t :  

"The purchaser  of p rope r ty  s o l d  f o r  d e l i n -  
quen t  t a x e s  . . . must, a t  l e a s t  s i x t y  (60)  
days  prev ious  t o  t h e  e x p i r a t i o n  of  t h e  t i m e  
f o r  redemption,  o r  a t  l e a s t  s i x t y  (60) days  
be fo re  he a p p l i e s  f o r  a  deed, s e r v e  upon t h e  
owner of t h e  p rope r ty  purchased,  -- i f  known . . . a  w r i t t e n  n o t i c e  . . . and t h e  owner 
of t h e  p rope r ty  . . . has  t h e  r i g h t  of re- 
demption i n d e f i n i t e l y  u n t i l  such n o t i c e  has  
been g iven  . . . I n  a l l  c a s e s  where t h e  pos t -  
o f f i c e  add res s  of t h e  owner . . . i s  unknown, 
t h e  a p p l i c a n t  s h a l l  p u b l i s h  once a week f o r  
two ( 2 )  succes s ive  weeks i n  a  newspaper pub- 
l i s h e d  i n  t h e  county where t h e  p rope r ty  i s  
s i t u a t e d ,  a  n o t i c e  s u b s t a n t i a l l y  i n  t h e  follow- 
i n g  form . . ." 

This  Court  has  c o n s i s t e n t l y  he ld  t h a t  t h e  s t a t u t o r y  

requirements  f o r  o b t a i n i n g  a  t a x  deed must be f u l l y  s a t i s f i e d .  

Lowery v. G a r f i e l d  County (1949) ,  1 2 2  Mont. 571, 208 P.2d 

478. The c o u r t  i n  Lowery a l s o  s t a t e d  t h a t :  

"The g iv ing  of t h e  n o t i c e  i s  j u r i s d i c t i o n a l  
and u n l e s s  t h e  requirement  of t h e  law i n  
r e s p e c t  t o  such n o t i c e  i s  complied wi th  and 
t h a t  f a c t  e s t a b l i s h e d  by t h e  a f f i d a v i t  f i l e d  
w i th  t h e  county t r e a s u r e r  t h e  t a x  deed may 
n o t  l e g a l l y  i s s u e . "  1 2 2  Mont. a t  580, 208 
P.2d a t  483. 



With t h i s  i n  mind w e  t u r n  t o  t h e  n o t i c e  g iven  i n  t h i s  ca se .  

Adkins f i r s t  a t tempted s e r v i c e  of  h i s  n o t i c e  of app l i ca -  

t i o n  f o r  t a x  deed by ma i l i ng  r e g i s t e r e d  l e t t e r s  con ta in ing  

such n o t i c e  t o  t h e  add res s  and names l i s t e d  on t h e  1959 t a x  

r e c e i p t  r eco rds  of t h e  County Treasurer .  This  t a x  r e c e i p t  

f o r  1959, t h e  year  i n  which t axes  had l a s t  been pa id  upon 

t h e  p rope r ty ,  l i s t e d  P h i l l i p  Redeye a s  t h e  r eco rd  t i t l e -  

owner and noted t h e  mai l ing  add res s  t o  be: c/o M r s .  Gera ld ine  

Huey, 2 4 0 0  Donovan, Bellingham, Washington. 

These n o t i c e s  w e r e  r e t u r n e d  t o  Adkins marked "Moved -- 
Not Forwardable." Adkins then publ i shed  t h e  s t a t u t o r y  

n o t i c e  r e q u i r e d  by Sec t ion  84-4151, R.C.M.,  1947 i n  t h e  

"Western News" on February 10 th  and 1 7 t h ,  1966. Adkins then 

proceeded t o  o b t a i n  a  t a x  deed t o  t h e  p rope r ty  on May 4 ,  

1966. 

Appel lan ts  a rgue  t h a t ,  a l though P h i l l i p  Redeye was 

s t i l l  l i s t e d  a s  t h e  r eco rd  t i t l e -owner  on t h e  t r e a s u r e r ' s  

t a x  r o l l s ,  n e v e r t h e l e s s  Adkins could e a s i l y  have searched 

t h e  p roba te  judgment book, found t h e  o r d e r  and dec ree ,  and 

t h u s  determined t h e  t r u e  owners of t h e  p rope r ty .  Appel lan ts  

c la im t h a t  Adkins'  f a i l u r e  t o  conduct  such a  s ea rch  r e s u l t e d  

i n  d e f e c t i v e  n o t i c e  because Adkins' e f f o r t s  a t  g i v i n g  n o t i c e  

complete ly  excluded t h e  minor, Marlin Duane Huey, from t h e  

n o t i c e  process .  

The du ty  owed by a  t a x  deed a p p l i c a n t  f o r  d i s cove r ing  

a l l  t r u e  owners of p rope r ty  and t h e i r  c o r r e c t  add res se s  was 

r e c e n t l y  d i scus sed  by t h i s  Court  i n  Madden v.  Zimmerman 

(1975) ,  166 Mont. 285, 532 P. 2d 4 1 4 .  I n  Madden w e  s t a t e d  

t h a t :  

"The s t a t u t e  (884-4151, R.C.M. 1947) s e t s  f o r t h  
t h e  n o t i c e  r e q u i r e d  by a p e t i t i o n e r  f o r  a  t a x  
deed, t o  r e q u i r e  more i s  n o t  w i t h i n  t h e  power 
of t h i s  Court .  To r e q u i r e  t h e  p e t i t i o n e r  t o  



s e a r c h  o t h e r  o r  a l l  l e g a l  r e c o r d s  and t o  be on 
n o t i c e  of a l l  l e g a l  p u b l i c a t i o n s  which may 
a f f e c t  t i t l e  t o  t h e  p rope r ty  would be onerous .  

"Therefore  t h e  burden must f a l l  t o  t h e  tax-  
payer t o  keep t h e  t ax ing  a u t h o r i t i e s  informed 
of h i s  i n t e r e s t  i n  t h e  land  and h i s  c u r r e n t  
address .  " ( c i t a t i o n  omi t t ed )  166 Mont. a t  
289-290, 532 P.2d a t  417. 

Applying t h i s  holding t o  t h e  i n s t a n t  ca se ,  i t  i s  c l e a r  

t h a t  a p p e l l a n t s  had a  du ty  t o  keep t h e  Lincoln County t ax ing  

a u t h o r i t i e s  app r i s ed  of t h e i r  c o r r e c t  add res s .  Such a c t i o n  

was never taken.  Adkins conducted t h e  s e a r c h  r equ i r ed  of 

him t o  a s c e r t a i n  t h e  owners of t h e  p rope r ty .  H e  then 

complied wi th  t h e  requirements  of S e c t i o n  84-4151, R.C.M., 

1947, r e l a t i n g  t o  t h e  g iv ing  of n o t i c e .  Adkins a t tempted t o  

g i v e  n o t i c e  by r e g i s t e r e d  mai l ;  once t h i s  f a i l e d  he r e s o r t e d  

t o  t h e  s t a t u t o r i l y  pe rmis s ib l e  mode of n o t i c e  by p u b l i c a t i o n .  

W e  hold  t h a t  Adkins' compliance wi th  Sec t ion  84-4151, 

R.C.M., 1947, a f f o r d e d  Geraldine ,  p e r s o n a l l y ,  and Marlin 

Duane, through Gera ld ine ,  h i s  guard ian  of bo th  person and 

e s t a t e ,  proper  n o t i c e  of t h e  a p p l i c a t i o n  f o r  t a x  deed. 

Although t h e  q u e s t i o n  has n o t  a r i s e n  o f t e n  o r  r e c e n t l y ,  

o t h e r  j u r i s d i c t i o n s  have he ld  t h a t  n o t i c e  by p u b l i c a t i o n  i s  

s u f f i c i e n t  a s  t o  a  minor ' s  i n t e r e s t  i n  r e a l  p rope r ty .  Hardy 

v.  Beaty (1892) ,  84 Tex. 562, 19 S.W. 778; Wheeler v.  S c u l l y ,  

e t  a l .  (1872. C t .  of App.),  50 N.Y.  666. 4 2  Am.Jur.2dI 

I n f a n t s ,  S197, p rov ides  i n  p a r t :  

"Moreover, t h e  r u l e s  t h a t  unknown c l a iman t s  
of p rope r ty  may be served by p u b l i c a t i o n  and 
t h a t  a  judgment rendered a g a i n s t  them i s  v a l i d  
a t  least  t o  t h e  e x t e n t  t h a t  it i s  i n  rem o r  
q u a s i  i n  r e m  app ly  t o  i n f a n t  defendants . "  

Therefore ,  w e  hold  Dave A. Adkins p rope r ly  complied 

w i t h  a l l  necessary  s t a t u t o r y  requirements  f o r  o b t a i n i n g  a 

t a x  deed and t h e  deed i s s u e d  by t h e  Lincoln County Treasu re r  



on May 4 ,  1966 i s  v a l i d .  The i s s u e  of adverse  posses s ion  i s  

moot. 

Appe l l an t s '  a l l e g a t i o n  r ega rd ing  t h e  neg l igence  of t h e  

a t t o r n e y  who probated P h i l l i p  Redeye's estate and who handled 

t h e  guard iansh ip  proceedings  f o r  Gera ld ine  Redeye was never 

r a i s e d  i n  t h e  p l ead ings  nor p resen ted  t o  t h e  D i s t r i c t  Court .  

A s  p r ev ious ly  s t a t e d ,  i s s u e s  must be p re sen ted  be fo re  t h e  

D i s t r i c t  Court  and may n o t  be r a i s e d  f o r  t h e  f i r s t  t i m e  on 

appea l .  Kearns v .  McIntyre Const. Co. (1977) ,  supra .  

Therefore ,  t h i s  Court  d e c l i n e s  t o  review a p p e l l a n t s '  second 

i s s u e .  

The judgment of t h e  D i s t r i c t  Court  i s  a f f i rmed.  

We Concur: 


