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M r .  Ch ie f  J u s t i c e  F rank  I .  H a s w e l l  d e l i v e r e d  t h e  O p i n i o n  of t h e  
C o u r t .  

Joe Bo t tomly ,  a  c o u r t - a p p o i n t e d  a t t o r n e y ,  moved t h e  

Dis t r ic t  C o u r t  t o  waive  i t s  local r u l e  which sets f o r t h  a maximum 

amount  i n  a t t o r n e y  f e e s  t o  be awarded a c o u r t - a p p o i n t e d  a t t o r n e y  

f o r  r e p r e s e n t i n g  an  i n d i g e n t  c r i m i n a l  d e f e n d a n t .  The Dis t r ic t  

C o u r t  d e n i e d  t h e  mo t ion  and B o t t o m l y  a p p e a l s .  W e  r e v e r s e .  

B o t t o m l y  was a p p o i n t e d  b y  t h e  D i s t r i c t  C o u r t  o f  t h e  E i g h t h  

J u d i c i a l  Dis t r ic t  to r e p r e s e n t  David A l t o n  Boyken. Boyken had 

b e e n  c h a r g e d  w i t h  t h r e e  f e l o n i e s :  a g g r a v a t e d  a s s a u l t ,  r o b b e r y  and 

f e l o n y  t h e f t .  A t r i a l  on t h e s e  c h a r g e s  began  on March 26 ,  1 9 8 1 ,  

and l a s t e d  f o r  f o u r  d a y s .  A f t e r  d e l i b e r a t i n g  f o r  o v e r  n i n e  

h o u r s  t h e  j u r y  r e t u r n e d  v e r d i c t s  o f  a c q u i t t a l  on t h e  r o b b e r y  and 

a g g r a v a t e d  a s s a u l t  c h a r g e s  b u t  was u n a b l e  to r e a c h  a v e r d i c t  on 

t h e  f e l o n y  t h e f t  c h a r g e .  

F o l l o w i n g  t h e  t r i a l ,  Bo t tomly  moved t h e  D i s t r i c t  C o u r t  f o r  

c o m p e n s a t i o n  and s u b m i t t e d  a n  a f f i d a v i t  i t e m i z i n g  h i s  work h o u r s  

and e x p e n s e s .  H e  r e q u e s t e d  a t o t a l  o f  $3,431.98 f o r  129 .5  h o u r s  

o f  o u t - o f - c o u r t  t i m e  a t  $20.00 p e r  h o u r ,  27 h o u r s  of  i n - c o u r t  

t i m e  a t  $30.00 p e r  h o u r ,  and $31.98 fo r  e x p e n s e s .  The Dis t r ic t  

C o u r t  d e n i e d  h i s  r e q u e s t  and l i m i t e d  h i s  c o m p e n s a t i o n  to $ 1 , 0 0 0  

f o r  a t t o r n e y  f e e s  p l u s  $31.98 f o r  e x p e n s e s .  

Ru le  45 o f  t h e  R u l e s  of  t h e  E i g h t h  J u d i c i a l  Dis t r ic t  C o u r t  

p r o v i d e s  t h a t  a c o u r t - a p p o i n t e d  a t t o r n e y  s h a l l  be compensated a t  

a ra te  o f  $30.00 p e r  h o u r  f o r  i n - c o u r t  t i m e  and $20.00 p e r  hou r  

f o r  o u t - o f - c o u r t  t i m e .  However t h e  r u l e  also p r o v i d e s  t h a t  such 

c o m p e n s a t i o n  s h a l l  n o t  exceed  $1 ,000  i n  a case i n  which one  o r  

more  f e l o n i e s  are c h a r g e d  u n l e s s  t h e  case is an  e x t e n d e d  o r  

complex r e p r e s e n t a t i o n .  

The Dis t r ic t  C o u r t  conc luded  t h a t  t h i s  case w a s  n o t  t h e  

t y p e  o f  case c o n t e m p l a t e d  by  Rule 45 f o r  a l l o w i n g  f e e s  i n  e x c e s s  

o f  t h e  $1 ,000  maximum. I n  h i s  o r d e r  d e n y i n g  B o t t o m l y ' s  r e q u e s t  

and s e t t i n g  a t t o r n e y  f e e s  a t  $1 ,000 ,  t h e  Dis t r ic t  C o u r t  judge  

n o t e d  t h a t  more t h a n  t h e  u s u a l  number of  o u t s i d e  a t t o r n e y s  were 



b e i n g  a p p o i n t e d  to r e p r e s e n t  i n d i g e n t  d e f e n d a n t s  c h a r g e d  w i t h  

c r i m i n a l  o f f e n s e s .  The judge  also n o t e d  t h a t  an  unknown amount 

o f  e x p e n s e s  s t i l l  had t o  be p a i d  o u t  o f  t h e  Dis t r ic t  C o u r t ' s  

b u d g e t e d  f u n d s .  

On A p r i l  1 7 ,  1 9 8 1 ,  Bo t t omly  moved t h e  D i s t r i c t  C o u r t  to 

r e c o n s i d e r  i ts  o r d e r .  A h e a r i n g  w a s  h e l d  and B o t t o m l y  s u b m i t t e d  

t h e  a f  f  i d a v i t s  o f  t h r e e  e x p e r i e n c e d  c r i m i n a l  l a w y e r s  which 

s t a t e d  i n  s u b s t a n c e  t h a t  t h e  case was complex from b o t h  a l e g a l  

and  f a c t u a l  s t a n d p o i n t ,  t h a t  t h e  number o f  h o u r s  s p e n t  by 

B o t t o m l y  w a s  r e a s o n a b l e  and t h a t  a p r i v a t e  a t t o r n e y  h a n d l i n g  a 

s imi lar  case would c h a r g e  a t  l eas t  $50.00 p e r  h o u r .  An a f f i d a v i t  

f r om B o t t o m l y ' s  a c c o u n t a n t  was also s u b m i t t e d  showing t h a t  

B o t t o m l y ' s  s h a r e  o f  h i s  f i r m ' s  m o n t h l y  o v e r h e a d  f o r  t h e  t i m e  he 

s p e n t  on t h i s  case was a p p r o x i m a t e l y  $1 ,006 .20 .  

The Dis t r ic t  C o u r t  r e a f f i r m e d  i t s  ea r l i e r  o r d e r  and 

B o t t o m l y  a p p e a l s .  

The f o l l o w i n g  i s s u e s  are p r e s e n t e d  f o r  r e v i e w :  

1. Whether  t h e  Dis t r ic t  C o u r t  abused  i t s  d i s c r e t i o n  i n  

t h i s  case i n  l i m i t i n g  t h e  award o f  a t t o r n e y  f e e s  to $ 1 , 0 0 0 .  

2. Whether  t h e  award o f  a t t o r n e y  f e e s  i n  t h i s  case 

c o n s t i t u t e s  a n  u n c o n s t i t u t i o n a l  d e n i a l  o f  t h e  i n d i g e n t  

d e f e n d a n t ' s  r i g h t  to e f f e c t i v e  a s s i s t a n c e  o f  c o u n s e l .  

3 .  Whether  t h e  D i s t r i c t  C o u r t ' s  award o f  a t t o r n e y  f e e s  

v i o l a t e s  t h e  F i f t h  and F o u r t e e n t h  Amendments to t h e  U n i t e d  S t a t e s  

C o n s t i t u t i o n  and c o r r e s p o n d i n g  s e c t i o n s  o f  t h e  1972  Montana 

C o n s t i t u t i o n  by t a k i n g  d e f e n s e  c o u n s e l  I s  p r o p e r t y  w i t h o u t  j u s t  

c o m p e n s a t i o n  o r  by d e n y i n g  him e q u a l  p r o t e c t i o n  of t h e  laws. 

4 .  Whether  a Montana Dis t r ic t  C o u r t  h a s  i n h e r e n t  

a u t h o r i t y  to o r d e r  t h a t  c o u r t  a p p o i n t e d  c o u n s e l  be compensa t ed .  

To d e t e r m i n e  w h e t h e r  t h e  Dis t r ic t  C o u r t  abused  i ts d i s c r e -  

t i o n  i n  l i m i t i n g  B o t t o m l y ' s  f e e s  to $ 1 , 0 0 0  it is n e c e s s a r y  to 

r e f e r  to s e c t i o n  46-8-201(1)  , MCA. I t  p r o v i d e s :  

"Whenever i n  a  c r i m i n a l  p r o c e e d i n g  a n  a t t o r n e y  



r e p r e s e n t s  or d e f e n d s  any  p e r s o n  by  o r d e r  of t h e  
c o u r t  on t h e  ground t h a t  t h e  p e r s o n  is f i n a n -  
c i a l l y  unab l e  to employ c o u n s e l ,  t h e  a t t o r n e y  
s h a l l  be p a i d  f o r  h i s  s e r v i c e s  such  sum as a 
d i s t r i c t  c o u r t  or j u s t i c e  o f  t h e  s t a t e  supreme 
c o u r t  c e r t i f i e s  t o  be a r e a s o n a b l e  compensa t i on  
t h e r e f o r  and s h a l l  be r e i m b u r s e d  f o r  r e a s o n a b l e  
c o s t s  i n c u r r e d  i n  t h e  c r i m i n a l  p r o c e e d i n g  .I' 

T h i s  s t a t u t e  r e q u i r e s  t h a t  a " r e a s o n a b l e  compensa t i on"  be  p a i d  a 

c o u r t - a p p o i n t e d  a t t o r n e y .  

T h i s  c o u r t  h a s  a d o p t e d  g u i d e l i n e s  to be f o l l o w e d  when 

a w a r d i n g  a  c o u r t - a p p o i n t e d  a t t o r n e y  r e a s o n a b l e  c o m p e n s a t i o n .  

They are as f o l l o w s :  

" ' T h e  f e e  need n o t  be o f  an  amount e q u a l  t o  t h a t  
f rom a p a y i n g  c l i e n t ,  b u t  s h o u l d  s t r i k e  a 
b a l a n c e  be tween  con£ l i c t i n g  i n t e r e s t s ,  i n c l u d i n g  
t h e  p r o f e s s i o n a l  o b l i g a t i o n  of a l a w y e r  to make 
l e g a l  c o u n s e l  a v a i l a b l e  and t h e  i n c r e a s i n g l y  
h e a v y  bu rden  on t h e  l e g a l  p r o f e s s i o n  c r e a t e d  by  
expanded  i n d i g e n t  r i g h t s .  C o u r t  a p p o i n t e d  coun- 
s e l  s h o u l d  n e i t h e r  be u n j u s t l y  e n r i c h e d  n o r  
u n d u l y  i m p o v e r i s h e d ,  b u t  mus t  be awarded an  
amount which w i l l  a l low t m i n a n c i a l  s u r v i v a l  
o f  h i s  p r a c t i c e .  A c o u n t y  s h a l l  pay  a r e a s o n -  
a b l e  amount f o r  a l l  p r o f e s s i o n a l  s e r v i c e s  which 
a r e  n o t  d o n a t e d .  

"I  E l emen t s  o f  c o n s i d e r a t i o n  i n  f i x i n g  f e e s  
i n c l u d e  t h e  amount o f  t i m e  and e f f o r t  expended ,  
t h e  n a t u r e  and e x t e n t  o f  t h e  s e r v i c e s  r e n d e r e d ,  
t h e  f e e s  p a i d  f o r  s imilar  s e r v i c e s  i n  o t h e r  
j u r i s d i c t i o n s  , t h e  t r a d i t i o n a l  r e s p o n s i b i l i t i e s  
o f  t h e  l e g a l  p r o f e s s i o n ,  t h e  amount o f  p u b l i c  
f u n d s  made a v a i l a b l e  f o r  such  p u r p o s e s ,  and a 
j u d i c i o u s  r e s p e c t  f o r  t h e  t a x  pay ing  p u b l i c  as 
w e l l  as t h e  n e e d s  of  t h e  a c c u s e d .  I' S t a t e  v.  
A l l i e s  ( 1 9 7 9 ) ,  Mon t . , 597  P.2d 6 4 ,  36 
S t .  Rep. 820 ,  c i t i n g  S t a t e  v.  L e h i r o n d e l l e  
( 1 9 7 6 ) ,  1 5  Wash.App. 502 ,  550 P.2d 33.  

A c o u r t - a p p o i n t e d  a t t o r n e y  m u s t  be awarded a n  amount t h a t  

w i l l  allow t h e  f i n a n c i a l  s u r v i v a l  o f  h i s  p r a c t i c e .  We a g r e e  t h a t  

" f e e s  awarded a p p o i n t e d  c o u n s e l  mus t  r e i m b u r s e  t h e  a t t o r n e y  f o r  

o f f i c e  o v e r h e a d  and e x p e n s e s  and y i e l d  some th ing  toward h i s  own 

s u p p o r t . "  P e o p l e  v .  Johnson  ( 1 9 8 1 ) ,  9 3  I l l .App .3d  848 ,  417 

I n  A l l i e s ,  s u p r a ,  t h i s  Cour t  set  f o r t h  a g u i d e l i n e  

r e g a r d i n g  t h e  maximum h o u r l y  rate to be awarded a c o u r t - a p p o i n t e d  

a t t o r n e y .  T h i s  g u i d e l i n e  w a s  a b o l i s h e d  i n  I n  re P e t i t i o n  to 

Adopt  R u l e ,  E t c .  ( 1 9 8 1 ) ,  Mont . , 634 P.2d 1185 ,  38 St .Rep.  



1613 ,  b u t  t h e  o t h e r  g u i d e l i n e s  set f o r t h  i n  A l l i e s ,  s u p r a ,  r ema in  

i n  e f f e c t .  

I n  t h i s  c a s e  t h e  D i s t r i c t  C o u r t  d i d  n o t  i n d i c a t e  t h a t  it 

had e v e r  c o n s i d e r e d  t h e  g u i d e l i n e s  s e t  f o r t h  i n  A l l i e s ,  s u p r a ,  

when it d e t e r m i n e d  t h a t  Bot tomly  s h o u l d  be awarded t h e  $1 ,000  

maximum e s t a b l i s h e d  by  i ts  own l o c a l  r u l e .  The $1 ,000  award is 

n o t  r e a s o n a b l e  compensa t ion  i n  t h i s  c a s e  and t h e  Dist r ic t  Cour t  

abused  i ts  d i s c r e t i o n  i n  l i m i t i n g  Bo t tomly '  s compensa t ion  t o  

t h i s  amount.  Bo t tomly  s u b m i t t e d  an  a f  f  i d a v i t  from h i s  a c c o u n t a n t  

showing t h a t  h i s  ove rhead  c o s t s  a l o n e  f o r  t h e  p e r i o d  of  t i m e  t h a t  

h e  worked on t h i s  c a s e  exceeded  t h e  $1 ,000  a w a r d ,  l e a v i n g  n o t h i n g  

t o  be a p p l i e d  toward h i s  own s u p p o r t .  R e g a r d l e s s  o f  i ts  own 

loca l  r u l e s ,  a  Dis t r ic t  C o u r t  must  award a n  amount which w i l l  

a l l o w  f o r  t h e  f i n a n c i a l  s u r v i v a l  o f  t h e  c o u r t - a p p o i n t e d  

a t t o r n e y ' s  p r a c t i c e ,  and t h e  e l e m e n t s  se t  f o r t h  i n  t h e  A l l i e s  

c a s e  mus t  be c o n s i d e r e d  when f i x i n g  a  f e e .  

S i n c e  w e  have d e t e r m i n e d  t h a t  t h e  award of  a t t o r n e y  f e e s  

i n  t h i s  case was u n r e a s o n a b l e ,  we need n o t  a d d r e s s  t h e  r ema in ing  

i s s u e s  r a i s e d  i n  t h i s  a p p e a l .  

We r e v e r s e  and remand t h i s  c a s e  t o  t h e  Dis t r ic t  C o u r t  f o r  

a r e c o n s i d e r a t i o n  and r e d e t e r m i n a t i o n  of  t h e  award of  a t t o r n e y  

f e e s  f o l l o w i n g  t h e  g u i d e l i n e s  s e t  f o r t h  i n  A l l i e s ,  s u p r a ,  a s  

m o d i f i e d  by I n  r e  P e t i t i o n  to Adopt R u l e ,  E t c .  , s u p r a .  

Chie f  J u s t i c e  

We c o n c u r :  




