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M r .  Ch i e f  J u s t i c e  F rank  I .  H a s w e l l  d e l i v e r e d  t h e  O p i n i o n  of t h e  
C o u r t .  

H i l m e r  Weyler  i n i t i a t e d  t h i s  a c t i o n  i n  t h e  Dis t r ic t  C o u r t ,  

Golden  V a l l e y  County,  to r e c o v e r  t h e  b a l a n c e  due  and damages 

a r i s i n g  o u t  o f  a f a rming  c o n t r a c t .  Judgment  was e n t e r e d  f o r  

Wey le r  a g a i n s t  t h e  Kaufman b r o t h e r s  i n  t h e  amount of  $6 ,307 .30 ,  

p l u s  costs  and a t t o r n e y  f e e s .  The Kaufmans a p p e a l .  

The Kaufmans own one  fa rm i n  Golden  V a l l e y  County n e a r  

L a v i n a ,  Montana,  and a n o t h e r  farm n e a r  L a u r e l ,  Montana.  During 

t h e  summer o f  1978 ,  t h e  Kaufmans r e q u i r e d  a s s i s t a n c e  i n  con- 

v e r t i n g  g r a z i n g  l a n d  to seeded  farm ground  on  t h e  Go lden  V a l l e y  

p l a c e .  Wey le r ,  an  i n d e p e n d e n t  c o n t r a c t  f a r m e r ,  was h i r e d  f o r  t h e  

d i s c i n g  j o b s  a t  t h e  ra te  of  $51.27 p e r  h o u r .  The d i s c i n g  was 

c o m p l e t e d  i n  J u n e  and i n  A u g u s t ,  and Weyle r  was p r o m p t l y  p a i d  f o r  

h i s  work. 

On j u l y  26 and 27 , 1978  , Weyler  and t h e  ~ a u f m a n s  e n t e r e d  

i n t o  an  o ra l  c o n t r a c t  f o r  t h e  s e e d i n g  o f  t h e  Golden  V a l l e y  fa rm.  

Wey le r  w a s  to f u r n i s h  h i s  own d r i l l s ,  and to seed  t h e  farm a t  t h e  

r a t e  o f  $4.00 p e r  acre. The s t a r t i n g  d a t e  was t o  be Augus t  25 ,  

1 9 7 8 ,  and t h e  c o m p l e t i o n  d a t e  Sep t ember  20,  1978 .  Weyle r  

t e s t i f i e d  he a d v i s e d  t h e  Kaufmans t h a t  he  would need a n  a d v a n c e  

payment  i n  o r d e r  to meet t h e  $9 ,000  down payment on t h e  d r i l l s  he  

was p u r c h a s i n g .  Weyle r  t e s t i f i e d  t h a t  i n  Augus t  when he 

a p p r o a c h e d  t h e  Kaufmans f o r  t h e  advance  and t h e y  r e f u s e d ,  he  t o l d  

them he would have to f i n i s h  a n o t h e r  j o b  i n  o r d e r  to g e t  t h e  

money f o r  t h e  d r i l l s .  A s  a r e s u l t  o f  t h i s  and o t h e r  d e l a y s ,  t h e  

s e e d i n g  was s t a r t e d  on Sep t ember  1 0  and comple t ed  on  O c t o b e r  6 .  

Weyle r  s e e d e d  4690 acres a t  $4.00 p e r  acre and f o r  a t o t a l  

c o n t r a c t  p r i c e  of  $18,760.  The Kaufmans made payments  t o t a l i n g  

$14 ,000 ,  b u t  r e f u s e d  to pay  t h e  b a l a n c e  c l a i m i n g  t h e y  were n o t  

s a t i s f i e d  w i t h  t h e  work. 

P r i o r  to s e e d i n g ,  Weyler  s p o t - d i s c e d  o n e  of  t h e  f i e l d s  

which  had areas of  heavy  s a g e  b r u s h .  H e  b i l l e d  t h e  Kaufmans f o r  

t h i s  work a t  $627.30,  b u t  t h e y  r e f u s e d  to pay b e c a u s e  t h e y  main- 



t a i n e d  t h e  s p o t  d i s c i n g  w a s  i n c l u d e d  i n  t h e  s e e d i n g  c o n t r a c t .  

Weyle r  demanded payment on t h e  s eed  i n g  c o n t r a c t  s e v e r a l  

times, t h e n  f i l e d  a l i e n  a g a i n s t  t h e  Golden  V a l l e y  p r o p e r t y  and 

commenced t h i s  a c t i o n .  The Kaufmans a l l e g e d  t h a t  Weyler  impro- 

p e r l y  pe r fo rmed  t h e  s e e d i n g  and caused  a p o o r  c r o p  y i e l d ,  and 

c o u n t e r - c l a i m e d  f o r  damages o f  $85,000 d u e  to c r o p  l o s s  and f o r  

damages  o f  $600 ,000  d u e  t o  t h e  f i l i n g  o f  t h e  l i e n .  

F o l l o w i n g  t r i a l ,  t h e  D i s t r i c t  C o u r t  e n t e r e d  i ts  f i n d i n g s ,  

c o n c l u s i o n s  and judgment ,  award ing  Weyle r  damages f o r  t h e  b a l a n c e  

d u e  on t h e  s e e d i n g  c o n t r a c t  i n  t h e  amount of  $4 ,760  p l u s  i n t e r e s t ,  

f o r  t h e  s p o t  d i s c i n g  i n  t h e  amount of  $627 .30 ,  f o r  c o n s e q u e n t i a l  

damages  o f  $920 d u e  to t h e  i n a b i l i t y  o f  t h e  p l a i n t i f f  t o  p e r f o r m  

w i n t e r  m a i n t e n a n c e  on h i s  e q u i p m e n t ,  and f o r  costs and a t t o r n e y  

f e e s .  The c o u r t  f u r t h e r  found t h a t  t h e  Kaufmans s u s t a i n e d  no  

damages  as a r e s u l t  of  t h e  p l a i n t i f f  I s  f a rming  and t h a t  t h e  

Kaufmans f a i l e d  to p r e s e n t  e v i d e n c e  on t h e i r  claim f o r  damages 

d u e  to  t h e  f i l i n g  o f  t h e  l i e n .  

The i s s u e  on r e v i e w  is w h e t h e r  t h e  e v i d e n c e  was s u f f i c i e n t  

t o  s u p p o r t  t h e  f i n d i n g s  and c o n c l u s i o n s  of  t h e  D i s t r i c t  C o u r t  

w i t h  r e g a r d  t o  t h e  p e r f o r m a n c e  of  t h e  c o n t r a c t ,  t h e  damages and 

t h e  c o u n t e r c l a i m .  

The g e n e r a l  r u l e  is t h a t  t h e  f i n d i n g s  and c o n c l u s i o n s  w i l l  

n o t  be s e t  a s i d e  i f  s u p p o r t e d  b y  s u b s t a n t i a l  e v i d e n c e  and by  t h e  

l a w .  Ev idence  w i l l  be viewed i n  t h e  l i g h t  most f a v o r a b l e  t o  t h e  

p r e v a i l i n g  p a r t y  and t h e  judgment  o f  t h e  t r i a l  c o u r t  w i l l  be p r e -  

sumed c o r r e c t  u n l e s s  it is c l e a r l y  e r r o n e o u s .  Rule 5 2 ( a ) ,  

M.R.Civ.P.; Toeckes  v.  Baker  ( 1 9 8 0 ) ,  Mont . , 6 1 1  P.2d 609 ,  

37 S t .Rep .  948. 

The Kaufmans c o n t e n d  t h a t  t h e  e v i d e n c e  w a s  n o t  s u f f i c i e n t  

t o  s u p p o r t  t h e  f i n d i n g  t h a t  Weyler  f u l l y  per formed  t h e  s e e d i n g  

c o n t r a c t  and was e n t i t l e d  to f u l l  payment .  S p e c i f i c a l l y  t h e y  

a r g u e  t h a t  Weyler f a i l e d  to  pe r fo rm b y  Sep tember  20,  t h e  a g r e e d  

c o m p l e t i o n  d a t e ,  and f u r t h e r  t h a t  h i s  f a i l u r e  to t i m e l y  p e r f o r m  



c a u s e d  them e x t e n s i v e  loss due  to p o o r  c r o p  y i e l d .  I n  a d d i t i o n  

t h e  Kaufmans c l a i m e d  Weyle r '  s p e r f o r m a n c e  was u n s a t i s f a c t o r y .  

P r i o r  to e n t e r i n g  i n t o  t h e  c o n t r a c t ,  t h e  p a r t i e s  d i s c u s s e d  

t h e  d e t a i l s  o f  t h e  j o b  i n c l u d i n g  t h e  equ ipmen t  to be u s e d ,  t h e  

d e p t h  o f  t h e  s eed  p l a c e m e n t ,  t h e  s t a r t i n g  d a t e  of Augus t  25 ,  

t h e  c o m p l e t i o n  d a t e  o f  Sep t ember  20,  and t h e  r a t e .  By t e l e p h o n e  

o n  J u l y  27, 1 9 7 8 ,  George Kaufman t o l d  Weyle r  to go ahead w i t h  t h e  

j o b .  Weyler  t e s t i f i e d :  

" . . . And I s a i d  f i n e ,  and I was r e a l l y  happy 
a b o u t  it. I j u s t  s a i d  t h e  o n l y  c o n d i t i o n  t h a t  I 
was--the o n l y  c o n d i t i o n  I s a i d  was i n  o r d e r  to 
meet t h e  time f rame w e  t a l k e d  a b o u t  it was g o i n g  
t o  be i m p e r a t i v e  t h a t  I g e t  some h e l p  on t h e  
$9 ,000 .00  down payment on t h e  d r i l l s .  And 
George  s a i d  w e l l  I t h i n k  w e  c a n  work someth ing  
o u t  on t h a t . "  

George Kaufman d e n i e d  t h a t  Weyler  t o l d  him he needed a n  advance  

i n  o r d e r  to a c q u i r e  t h e  d r i l l s ,  a l t h o u g h  he a d m i t s  knowing t h a t  

Wey le r  d i d  n o t  have h i s  own d r i l l s .  

n o t  t h e  f u n c t i o n  of  t h i s  C o u r t  r e s o l v e  con£ l i c t s  

i n  t h e  e v i d e n c e .  The Dis t r ic t  C o u r t  h a s  t h e  a d v a n t a g e  of 

o b s e r v i n g  t h e  demeanor  and c r e d i b i l i t y  o f  t h e  w i t n e s s e s .  The 

t r i a l  c o u r t  h a s  r e s o l v e d  t h i s  c o n f l i c t  i n  f a v o r  of Weyle r  and 

t h i s  f i n d i n g  is s u p p o r t e d  b y  s u b s t a n t i a l  e v i d e n c e .  Weyle r  

a c c e p t e d  t h e  Kaufmanst  o f f e r  on t h e  c o n d i t i o n  t h a t  he  g e t  some 

a s s i s t a n c e  from them on t h e  down payment .  George Kaufman mani- 

f e s t e d  h i s  a s s e n t  to t h a t  c o n d i t i o n .  The ora l  c o n t r a c t  t h u s  con- 

t a i n e d  a c o n d i t i o n  p r e c e d e n t ;  i . e .  a c o n d i t i o n  which had t o  be 

p e r f o r m e d  b e f o r e  Weyle r  was a b s o l u t e l y  bound to t h e  s p e c i f i e d  

time f rame.  S e c t i o n  28-1-403, MCA. When t h e  c o n d i t i o n  was n o t  

p e r f o r m e d  by  t h e  Kaufmans , Weyler  w a s  r e l i e v e d  o f  h i s  o b l i g a t i o n  

t o  meet t h e  s p e c i f i e d  d a t e s  o f  p e r f o r m a n c e .  Roy Kaufman a d m i t t e d  

t h a t  t h e y  g a v e  Weyler  a n  e x t e n s i o n  on t h e  s t a r t i n g  d a t e .  Once 

Wey le r  w a s  no l o n g e r  bound to t h e  s p e c i f i e d  d a t e s ,  t h e  c o n t r a c t  

was to  be per formed  w i t h i n  a r e a s o n a b l e  t i m e .  S e c t i o n  28-3-601, 

MCA. 



The Kaufmans on  a p p e a l  d i s a g r e e  w i t h  t h e  f i n d i n g  o f  t h e  

Dis t r ic t  C o u r t  t h a t  t h e  b a l a n c e  due  on  t h e  c o n t r a c t  was $18 ,760 .  

Y e t  b o t h  George  Kaufman and Roy Kaufman t e s t i f i e d  t h a t  Weyle r  had 

s e e d e d  4690 acres a t  $4.00 p e r  a c r e .  An i n i t i a l  estimate of  4500  

acres was a g r e e d  upon by t h e  p a r t i e s  p e n d i n g  f i n a l  measu remen t ,  

b u t  t h e  o f f i c i a l  measurement  was 4690 acres. S u b t r a c t i n g  

paymen t s  o f  $14 ,000  made on  t h e  c o n t r a c t  from t h e  t o t a l  c o n t r a c t  

p r i c e  o f  $18 ,760 ,  t h e  b a l a n c e  due  w a s  $4 ,760 .  The t r i a l  c o u r t  

p r o p e r l y  e n t e r e d  judgment  f o r  t h i s  amount .  

The b u l k  o f  t h e  e v i d e n c e  a t  t r i a l  c o n c e r n e d  t h e  manner  i n  

wh ich  t h e  s e e d i n g  was pe r fo rmed  and t h e  y i e l d  o f  w i n t e r  w h e a t  

h a r v e s t e d  by  t h e  Kaufmans t h e  f o l l o w i n g  summer. The Kaufmans 

a t t e m p t e d  t o  p r o v e  t h a t  Weyle r  pe r fo rmed  u n s a t i s f a c t o r i l y  and 

t h a t  t h e i r  l o w  y i e l d  was a d i r e c t  r e s u l t  o f  h i s  f a u l t y  

p e r f o r m a n c e .  The t r i a l  c o u r t  found t h a t  t h e  f a r m i n g  was d o n e  i n  

a workman l ike  manne r ,  t h a t  t h e  l o w e r  y i e l d  was due to s e v e r e  

w i n t e r  k i l l  and a  d r y  summer i n  1979 ,  t h a t  n e i g h b o r i n g  f a r m s  had 

s imi la r  l o w  y i e l d s ,  and t h a t  t h e  Kaufmans s u s t a i n e d  no  damage as 

a r e s u l t  o f  W e y l e r ' s  p e r f o r m a n c e .  These  f i n d i n g s  are s u p p o r t e d  

b y  t h e  e v i d e n c e .  Ray C h o r i k i ,  a n  a g r i c u l t u r a l  c o n s u l t a n t ,  

m e t i c u l o u s l y  examined t h e  f i e l d s  and found no e v i d e n c e  of s h a l l o w  

s e e d i n g  or  u n e v e n l y  set d r i l l s .  H i s  d e t a i l e d  t e s t i m o n y  i n d i c a t e d  

numerous  c a u s e s  f o r  t h e  p o o r  s p o t s ,  p r i m a r i l y  t h e  s e v e r e  w i n t e r  

k i l l  and d r y  summer o f  t h a t  y e a r .  N e i g h b o r i n g  f a r m e r s  t e s t i f i e d  

t h e y  had s imi la r  l o w  y i e l d s  t h a t  y e a r .  

F i n a l l y ,  t h e  Kaufmans c o n t e s t  t h e  award o f  damages  f o r  t h e  

s p o t  d i s c i n g  and t h e  r e p a i r  o f  t h e  t rac tor .  Wi th  r e g a r d  to t h e  

s p o t  d i s c i n g ,  t h e r e  w a s  a c o n f l i c t  i n  t h e  t e s t i m o n y  of  b o t h  

p a r t i e s .  The Kaufmans m a i n t a i n e d  t h e  s p o t  d i s c i n g  was i n c l u d e d  

i n  t h e  s e e d i n g  c o n t r a c t .  Weyle r  t e s t i f i e d  t h a t  he had g i v e n  t h e  

Kaufmans h i s  r a te  s h e e t  showing $51.27 p e r  h o u r  f o r  d i s c i n g .  H e  

b i d  t h e  s e e d i n g  a t  $4.50 p e r  acre b u t  s e t t l e d  f o r  $4.00 p e r  acre. 

H e  u n d e r s t o o d  t h e  d i s c i n g  would be u n d e r  t h e  same t e r m s  as t h e  



p r e v i o u s  d i s c i n g  j o b s  a t  t h e  r a t e  s p e c i f i e d .  The Dis t r ic t  C o u r t  

r e s o l v e d  t h i s  c o n f l i c t  i n  W e y l e r l s  f a v o r ,  and t h i s  C o u r t  w i l l  n o t  

s u b s t i t u t e  i t s  judgment  f o r  t h a t  o f  t h e  t r i a l  c o u r t .  

However, w e  f i n d  t h a t  t h e  award o f  $920 f o r  t h e  m a i n t e n a n c e  

and  towing  o f  W e y l e r l s  t r a c t o r  is n o t  s u p p o r t e d  by  t h e  e v i d e n c e .  

Weyle r  t e s t i f i e d  t h a t  he was aware of t h e  p rob lem w i t h  t h e  r i n g  

and p i n i o n  o f  h i s  t r ac tor  a t  t h e  t i m e  he e n t e r e d  i n t o  t h e  s e e d i n g  

c o n t r a c t  w i t h  t h e  Kaufmans. P r i o r  to t h a t  t i m e  he had r e c e i v e d  

payment  f o r  t h e  f i r s t  d i s c i n g  j o b s .  Damages are n o t  r e c o v e r a b l e  

u n l e s s  t h e y  are proved  t o  have  been  p r o x i m a t e l y  caused  or  l i k e l y  

t o  r e s u l t  from t h e  b r e a c h  o f  c o n t r a c t .  S e c t i o n  27-1-311, MCA. 

The e v i d e n c e  d o e s  n o t  e s t a b l i s h  t h a t  t h e  t rac tor  breakdown was 

p r o x i m a t e l y  c a u s e d  by  t h e  f a i l u r e  of  t h e  Kaufmans to pay  t h e  

b a l a n c e  when due .  

No e v i d e n c e  was p r e s e n t e d  b y  t h e  Kaufmans on t h e i r  coun- 

te rc la im f o r  damages r e s u l t i n g  from t h e  f i l i n g  o f  t h e  l i e n ,  

t h e r e f o r e  t h e  Dis t r ic t  C o u r t  p r o p e r l y  d e n i e d  t h a t  r e l i e f .  

Remanded w i t h  d i r e c t i o n s  t o  r e d u c e  t h e  judgment  by $920 ,  

and as so m o d i f i e d  t h e  judgment  is a f  f  i rmed . 

-. 
Chie f  ~ u s t i c e  

W e  c o n c u r :  
L 


