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M r .  J u s t i c e  Fred J. Weber d e l i v e r e d  t h e  Opinion of t h e  
Court  . 

Claimant appea l s  from a judgment of t h e  Workers' Compensation 

Court  upholding de fendan t ' s  d e n i a l  of workers '  compensation 

b e n e f i t s .  The s o l e  i s s u e  be fo re  t h i s  Court  i s  whether t h e r e  

was s u b s t a n t i a l  evidence t o  suppor t  t h e  Workers' Compensation 

C o u r t ' s  judgment t h a t  c l a iman t  d i d  n o t  s u f f e r  a cornpensable 

i n j u r y  w i t h i n  t h e  meaning of t h e  Montana Workers' Compensation 

Act, s e c t i o n  39-71-119, MCA. 

We r e v e r s e  t h e  judgment of t h e  Workers' Compensation 

Court .  

Claimant i s  a man i n  h i s  l a t e  t h i r t i e s  wi th  a high 

school  educa t ion  and a yea r  of c o l l e g e .  H e  worked a s  a 

l ogge r  i n  t h e  CETA program i n  1976, when he was s t r u c k  by a 

f a l l i n g  tree and i n j u r e d  h i s  back. I n  1977 he was h i r e d  by 

S t .  Regis Paper Company i n  Libby, a lumber company e n r o l l e d  

under P l an  I of t h e  Workers' Compensation Plan.  I n  1978 he 

was o f f  t h e  job f o r  s e v e r a l  months because of back problems 

a l l e g e d l y  caused by an i n j u r y  a t  work which he be l i eved  

might have aggravated t h e  back i n j u r y  he s u f f e r e d  i n  1976. 

Defendant denied l i a b i l i t y  and c l a iman t  p e t i t i o n e d  t h e  

Workers' Compensation Court  i n  September of  1979. On August 

5 ,  1980, t h a t  c o u r t  denied c l a i m a n t ' s  p e t i t i o n  f o r  f a i l u r e  

t o  a f f o r d  defendant  p roper  n o t i c e .  Claimant d i d  n o t  appea l .  

J u d i c i a l  n o t i c e  was taken of t h e  p r i o r  c la im by t h e  Workers' 

Compensation Court  dur ing  i t s  c o n s i d e r a t i o n  of t h e  p r e s e n t  

c l a i m .  C la iman t ' s  back problems caused him t o  m i s s  s e v e r a l  

months of work dur ing  s p r i n g  and summer of 1978. H i s  c o n d i t i o n  

was diagnosed a s  a "p ro t rud ing  d i s c "  and c l a iman t  w a s  g iven  

medicat ion f o r  p a i n  and t o  r e l a x  h i s  muscles.  H e  r e t u r n e d  



t o  h i s  work a s  a  lumber g rade r  i n  August of 1978, under a 

d o c t o r ' s  o r d e r s  t h a t  he do no heavy l i f t i n g .  A h e l p e r  w a s  

a s s igned  t o  do any heavy l i f t i n g  which was necessary  du r ing  

t h e  month b e f o r e  t h e  r e s t r i c t i o n  was suspended. Claimant 

s t a t e s  t h a t  h i s  back h u r t  him c o n s t a n t l y  from t h e  t ime of 

t h e  a l l e g e d  i n j u r y  i n  March of 1978, and he f r e q u e n t l y  took 

valium t o  c o n t r o l  t h e  pa in .  

Cla imant ' s  job r equ i r ed  him t o  t u r n  over  p i e c e s  of 

g reen  lumber w i t h  h i s  l e f t  hand, and grade  them, a s  they 

were conveyed a long  a  wais t -high t a b l e .  The p i e c e s  of 

lumber v a r i e d  i n  l e n g t h  from e i g h t  t o  over  twenty f e e t  and 

i n  weight  from s e v e r a l  pounds t o  we l l  over one hundred 

pounds. Occas iona l ly  t h e r e  was a  "jam-up," and c l a iman t  was 

r e q u i r e d  t o  jump up on to  t h e  t a b l e  and l i f t  o u t  t h e  jammed 

boards .  H e  a l s o  performed some cleanup and maintenance work 

around h i s  machine when t h e r e  was t i m e .  When p o s s i b l e ,  

c l a iman t  performed h i s  l i f t i n g  from a  "duck-squat" p o s i t i o n  

t o  p r o t e c t  h i s  back from pa in  and stress. 

On June 28, 1979, c l a iman t  was examined by D r .  Bohlman 

of Libby f o r  " a c u t e  low back pa in  which [c la imant ]  s a i d  came 

on wi thou t  provocat ion."  D r .  Bohlman deposed t h a t  c l a iman t  

". . . s t a t e d  t h a t  he had had t h i s  i n  t h e  p a s t  s e v e r a l  

t i m e s ,  r a t h e r  s eve re ly .  . ." D r .  Bohlman t r e a t e d  him w i t h  

valium and advised  c l a iman t  t o  u se  h e a t  on h i s  back and 

r e s t  h i s  back. 

Claimant t e s t i f i e d  t h a t ,  near  t h e  end of h i s  s h i f t  i n  t h e  

e a r l y  morning of  August 2 1 ,  1979, he was tu rn ing  a  heavy 

p i e c e  of  lumber when he f e l t  a  sudden, sharp  pa in  i n  h i s  

back, s o  s eve re  t h a t  i t  immobilized him f o r  t h r e e  t o  f i v e  

minutes .  When t h e  p a i n  subsided enough t h a t  he could move, 

c l a iman t  s a i d ,  he resumed h i s  work f o r  an hour o r  s o ,  w i t h  



a s  l i t t l e  a c t i v i t y  a s  p o s s i b l e ,  u n t i l  h i s  s h i f t  ended, a t  

approximately  2:00 A.M. He r e tu rned  home wi thou t  n o t i f y i n g  

a supe rv i so r  of  any a c c i d e n t ,  took valium and went t o  bed. 

When t h e  pa in  was s t i l l  p r e s e n t  i n  t h e  morning, c l a iman t  

a t tempted t o  c o n t a c t  h i s  foreman, Gary Hansen, t o  l e t  him 

know he would m i s s  work t h a t  day. When he was unable  t o  

c o n t a c t  Hansen, c l a iman t  c a l l e d  J e r r y  McKay, maintenance 

supe rv i so r  of t h e  p l a n t ,  and t o l d  McKay he had h u r t  h i s  back 

and was going t o  s e e  a  doc to r .  The f a c t s  a r e  d i s p u t e d  a t  

t h i s  p o i n t .  Claimant cannot  r e c a l l  mentioning an on t h e  job 

i n j u r y ,  and does n o t  r e c a l l  McKay's a sk ing  him about  an 

a c c i d e n t  o r  i n j u r y  a t  work. McKay d e c l a r e d  i n  h i s  depos i t i on :  

"I  d i s t i n c t l y  r e c a l l  ask ing  him i f  he had an 
a c c i d e n t  a t  work. . . H i s  r e p l y  was t h a t  he 
d i d n ' t  have an a c c i d e n t  a t  work. . . I don' t 
know i f  he s a i d  he d i d  i t  doing something 
else. . ." 

McKay con tac t ed  c l a i m a n t ' s  foreman, Gary Hansen, when Hansen 

came on s h i f t  l a te  t h a t  a f  ternoon.  Hansen deposed t h a t  

McKay t o l d  him an a c c i d e n t  r e p o r t  would n o t  be necessary  

because "appa ren t ly  he d i d  i t  a t  home . . . moving something, 

a  r e f r i g e r a t o r  o r  something." Defendant t e s t i f i e d  t h a t  he 

had n o t  moved a  r e f r i g e r a t o r ,  o r  any o t h e r  heavy o b j e c t ,  away 

from t h e  job. 

Claimant saw D r .  Bohlman i n  Libby August 2 1 ,  1979, and 

D r .  Bohlman immediately admit ted him t o  S t .  J o h n ' s  Lutheran 

Hosp i t a l  i n  Libby, where he spen t  s i x  days  i n  t r a c t i o n  

wi thou t  any s i g n i f i c a n t  improvement. D r .  Bohlman's r e c o r d s  

do n o t  mention whether c l a i m a n t ' s  back i n j u r y  occur red  a t  

work, nor  does he remember t h a t  t h e  m a t t e r  was d i scussed ,  

a l t hough  he s t a t e d  i n  h i s  d e p o s i t i o n  t h a t  i t  was h i s  "usua l  

p r a c t i c e  t o  s p e c i f i c a l l y  i n q u i r e "  a s  t o  t h e  cause  of a  

p a t i e n t ' s  medical  problems. The c l a iman t  t e s t i f i e d  t h a t  he 



probably said his back was injured "that night," but he 

could not recall specifically stating that he had sustained 

an injury on the job. 

Claimant testified that at 4:15 P.M. August 21, 1979, 

just before going into the hospital, he called Gary Hansen 

and informed him he had hurt his back "that night" and was 

going to be hospitalized. Gary Hansen, in his deposition, 

denied that claimant contacted him; their only communication, 

according to him, occurred on August 30, 1979, when Hansen 

called to inquire after claimant's condition. At that time, 

no reference was made to the cause of claimant's injury. 

Gary Hansen's personal logbook, for the days following 

claimant's alleged injury, is marked with an "A," which 

Hansen said is the code for an accident suffered by an 

employee off the job. 

Claimant hitchhiked to Kalispell on August 27, 1979, 

and spent ten days in traction under the care of Dr. Ingham, 

again without significant relief of his discomfort. Dr. 

Ingham suggested that a myelogram and even a spinal fusion 

might be necessary; he referred claimant to Dr. Lynch in 

Spokane. Dr. Ingham's report indicated that claimant had 

back pain, went to work, and suffered increasing discomfort 

during his shift. The insurance report from the Kalispell 

Orthopedic Clinic, dated September 6, 1979, stated that the 

back injury was caused by a "sawmill accident" on August 21, 

1979. 

Dr. Lynch in Spokane recommended a chairback brace, 

and, when that provided some relief, he recommended a 

lumbar fusion. His report stated that claimant's back 

injury occurred when claimant was working at St. Regis Paper 

Company. Surgery was performed by Dr. Shanks of Spokane on 



December 19 ,  1979. D r .  Shanks' r e p o r t  a l s o  noted t h a t  

c l a iman t  s u s t a i n e d  h i s  i n j u r y  whi le  employed a s  a machine 

o p e r a t o r  a t  S t .  Regis Paper Company. D r .  Shanks suggested 

c l a iman t  under take a p o s t - s u r g i c a l  therapy  program t o  bu i ld  

up t h e  muscle s t r e n g t h  i n  h i s  lower back and recommended 

t h a t  c la imant  n o t  r e t u r n  t o  h i s  p rev ious  employment u n t i l  

h i s  back muscles were s t r o n g e r .  D r .  Shanks deposed t h a t  

du r ing  l a t e  w in t e r  and s p r i n g  of 1980, c l a iman t  was " t o t a l l y  

d i s a b l e d "  and t h a t ,  a s  l a t e  a s  J u l y  of 1980, h i s  muscle 

s t r e n g t h  had n o t  improved t o  t he  p o i n t  t h a t  he was ready f o r  

working. H e  f u r t h e r  deposed t h a t ,  from a medical  s t a n d p o i n t ,  

c l a iman t  should be  permanently r e s t r i c t e d  -- he should do no 

"heavy l i f t i n g  , r e p e t i t i v e  bending-type a c t i v i t i e s .  " 

D r .  Shanks was ques t ioned  about  c l a i m a n t ' s  "degene ra t ive  

d i s c  d i s e a s e . "  H e  answered: 

" '  [D l i s ease '  i t s e l f  i s  a misnomer. I t ' s  more 
a s s o c i a t e d  wi th  ch ron ic  trauma o r  a c u t e  trauma 
w i t h  rup tu red  d i s c s  and sudden narrowing of t h e  
d i s c  space o r  a narrowing of t h e  d i s c  spaces  
due t o  degenera t ion  of t h e  d i s c  due t o  r epea t ed  
smal l  trauma. . . [Tlrauma i s  i n j u r y  e i t h e r  
major o r  minor o r  r e p e t i t i v e - t y p e  i n j u r i e s . "  

D r .  Shanks be l ieved  c l a i m a n t ' s  c o n d i t i o n  was p r e s e n t  p r i o r  

t o  August, 1979. H e  s t a t e d  t h a t  t h e  c o n t i n u a l  bending and 

l i f t i n g  done by c la imant  i n  h i s  job a t  S t .  Regis Paper 

Company would cause  s t r e s s  on t h e  lower back, p a r t i c u l a r l y  

when c l a iman t  l i f t e d  boards t o  c l e a r  a jam. He s a i d  t h a t  

such s t r e s s  could cause  degenera t ion  of an e x i s t i n g  degene ra t ive  

d i s c  c o n d i t i o n  and could cause  suddenly inc reased  back pa in .  

Claimant f i l l e d  o u t  a r e p o r t  of occupa t iona l  i n j u r y  on 

August 31, 1979; t h e  r e p o r t  was r ece ived  by S t .  Regis Paper 

Company on September 6,  1979, w e l l  w i t h i n  t h e  60 day n o t i c e  

requirement  se t  f o r t h  i n  s e c t i o n  39-71-603, MCA. 



On October 30, 1979, Ken S t a h l ,  personne l  s p e c i a l i s t  

w i t h  S t .  Regis Paper Company, n o t i f i e d  c l a iman t  t h a t  S t .  

Regis d i d  n o t  recognize  l i a b i l i t y  f o r  h i s  back problem and 

r e fused  l i a b i l i t y  f o r  b e n e f i t s  under t h e  Workers' Compensation 

Act. Claimant brought  t h i s  a c t i o n  i n  t h e  Workers' Compensation 

Court  on August 1 4 ,  1980. The m a t t e r  was heard on October 

8, 1980, and on February 11, 1981, t h e  c o u r t  e n t e r e d  i t s  

f i n d i n g s  of f a c t ,  conc lus ions  of law and judgment. A motion 

f o r  r ehea r ing  was denied and c la imant  appea l s  t o  t h i s  Court .  

Claimant r a i s e s  on ly  one i s s u e :  Whether t h e r e  i s  s u b s t a n t i a l  

evidence t o  suppor t  t h e  judgment of t h e  Workers' Compensation 

Court  t h a t  c la imant  d i d  n o t  s u f f e r  a  compensible i n j u r y  a s  

de f ined  by t h e  Workers' Compensation A c t ,  s e c t i o n  39-71-119, 

MCA . 
I n  i t s  f i n d i n g s  of f a c t ,  conc lus ions  of  law and judgment 

da t ed  February 11, 1981, t h e  Workers' Compensation Court  

found: 

"There i s  no medical  evidence t o  suppor t  t h e  
p r o p o s i t i o n  t h a t  t h e  c l a iman t  s u f f e r e d  an  
i n j u r y  w i t h i n  t h e  meaning of 39-71-119 MCA 
whi le  i n  t h e  employ of S t .  Regis Paper Company. 

"The preponderance of t h e  c r e d i b l e  evidence 
i n d i c a t e s  t h a t  c l a i m a n t ' s  low back pa in  pre-  
da t ed  h i s  v i s i t  t o  D r .  Bohlman and subsequent 
h o s p i t a l i z a t i o n  on August 2 1 ,  1979 and was n o t  
aggravated by any even t  occu r r ing  on t h e  job 
on t h a t  d a t e .  The c l a iman t  appa ren t ly  d i d  n o t  
cons ider  h i s  p a i n  t h a t  day a s  being a  r e s u l t  
of an on t h e  job i n c i d e n t ,  i n  view of h i s  d e n i a l  
t o  M r .  McKay and h i s  f a i l u r e  t o  r e p o r t  an  
i n j u r y  t o  D r .  Bohlman, D r .  Ingham o r  Gary 
Hansen. 

"At a l l  t i m e s  p e r t i n e n t  h e r e t o  t h e  c l a iman t  
w a s  knowledgeable i n  t h e  b a s i c  func t ion ing  of 
t h e  workers '  compensation system w i t h  r ega rd  
t o  t h e  r e p o r t i n g  of a c c i d e n t s  and i n j u r i e s  
occu r r ing  on t h e  job. H e  had been a  shop 
steward f o r  h i s  union and had a t t ended  many 
s a f e t y  meetings a t  which t h e  s u b j e c t  of t h e  
n e c e s s i t y  of r e p o r t i n g  a c c i d e n t s  w a s  d i s cus sed  
i n  d e t a i l .  H i s  d e n i a l  t o  M r .  McKay of t h e  
occurrence of an  a c c i d e n t  o r  i n j u r y ,  coupled 
wi th  h i s  f a i l u r e  t o  inform h i s  phys i c i ans  and 



Gary Hansen of such an e v e n t ,  t o g e t h e r  w i t h  
p a s t  medical  ev idence  of low back p a i n  be ing  
exper ienced  seemingly w i t h o u t  p rovoca t i on  
a l l  c o n s t i t u t e  ev idence  t h a t  no i n j u r y  wi th -  
i n  t h e  meaning of  39-71-119 MCA occu r r ed  i n  
t h i s  c a s e . "  

The bu lk  o f  d e f e n d a n t ' s  argument i s  devoted t o  demonstra-  

t i n g  t h a t ,  because  of c l a i m a n t ' s  f a i l u r e  t o  immedia te ly  

n o t i f y  h i s  s u p e r v i s o r s  and p h y s i c i a n s  t h a t  he  was i n j u r e d  i n  

a n  a c c i d e n t  on t h e  job,  t h e r e  i s  s u b s t a n t i a l  ev idence  t h a t  

he d i d  n o t  s u f f e r  from " a  t a n g i b l e  happening of a  t r a u m a t i c  

n a t u r e .  " Defendant  a l s o  t a k e s  t h e  p o s i t i o n  t h a t  c l a i m a n t  

c anno t  c o n s i s t e n t l y  a l l e g e  bo th  t h a t  h i s  i n j u r y  developed 

g r a d u a l l y  and t h a t  i t  was caused by a  s p e c i f i c  i n c i d e n t .  

I t  i s  w e l l  e s t a b l i s h e d  t h a t  when t h e r e  i s  s u b s t a n t i a l  

ev idence  suppo r t i ng  t h e  f i n d i n g s  of t h e  Workers '  Compensation 

Cour t  t h i s  Cou r t  w i l l  n o t  d i s t u r b  t h o s e  f i n d i n g s  on appea l .  

L i t t l e  v .  S t r u c t u r a l  Systems (1980) , Mont. , 614 

P.2d 516, 518-519, 37 St .Rep.  1187, 1189. S t a m a t i s  v .  

Bech t e l  Power Co. ( 1979 ) ,  Mont. , 601 P.2d 403, 

405-406, 36 St .Rep.  1866, 1869. However, i n  t h i s  c a s e ,  t h e  

f i n d i n g s  of  f a c t  i n c l u d e d  above, and t h e  arguments of  de f endan t  

a r e  i n c o n s i s t e n t  w i t h  Montana c a s e  law and t h e  und i spu ted  

f a c t s  se t  f o r t h  i n  c l a i m a n t ' s  t e s t imony-and  i n  d e p o s i t i o n s  

by c l a i m a n t ' s  p h y s i c i a n s .  

Much emphasis  i s  p l aced  upon c l a i m a n t ' s  " f a i l u r e "  t o  

n o t i f y  h i s  s u p e r v i s o r s  t h a t  he had been i n j u r e d  i n  a n  a c c i d e n t  

on t h e  job.  Th i s  f a i l u r e  i s  a  c r u c i a l  f a c t o r  i n  t h e  c o u r t ' s  

f i n d i n g  t h a t  c l a i m a n t  d i d  n o t  s u f f e r  an  i n j u r y  and i s  t h e  

foun da t i on  f o r  d e f e n d a n t ' s  argument on a p p e a l .  But  t h e  

g r e a t  preponderance  of ev idence  i n d i c a t e s  t h a t ,  whether  o r  

n o t  c l a i m a n t  b e l i e v e d  he  s u f f e r e d  a n  i n j u r y  on August 21, 

1979,  whether  o r  n o t  he  mentioned a n  i n j u r y  t o  McKay and 



Hansen and D r s .  Bohlman and Ingham, he  was and i s  i n c a p a c i t a t e d  

a s  a  r e s u l t  of  t h e  trauma-induced, p r o g r e s s i v e  d e g e n e r a t i o n  

of d i s c s  i n  h i s  back,  and t h a t  c o n d i t i o n  was aggrava ted  by 

t h e  unusua l  s t r a i n  o f  h i s  work. 

The n o t i c e  r equ i r emen t  i n  t h e  Workers '  Compensation 

A c t ,  s e c t i o n  39-71-603, MCA, p r o v i d e s  t h a t  no c l a i m  such a s  

t h e  one a t  ba r  may be cons ide r ed  compensable u n l e s s  n o t i c e  

of t h e  t i m e ,  p l a c e ,  and n a t u r e  of  t h e  i n c i d e n t  i s  communicated 

t o  employer w i t h i n  60 days .  There i s  no r equ i r emen t  t h a t  an  

i n j u r e d  employee n o t i f y  h i s  s u p e r v i s o r s  o f  a n  a c c i d e n t  o r  

i n j u r y  w i t h i n  hours  o r  days  of i t s  occu r r ence ,  however 

d e s i r a b l e  such n o t i f i c a t i o n  may be. C l a i m a n t ' s  n o t i c e  t o  

de f endan t  t h a t  he  had s u f f e r e d  an  o c c u p a t i o n a l  i n j u r y  was 

f i l l e d  o u t  by him on August 31, 1979, and r e c e i v e d  by de f endan t  

on September 6 ,  1979, less than  t h r e e  weeks a f t e r  t h e  a l l e g e d  

i n j u r y  and w e l l  w i t h i n  t h e  t i m e  provided by s t a t u t e .  

The ev idence  p r e s e n t e d  by de f endan t  t o  s u p p o r t  i t s  

argument t h a t  c l a i m a n t  d i d  n o t  s u f f e r  a n  i n d u s t r i a l  i n j u r y  

i s  r e l e v a n t  on ly  t o  prove t h a t  f o r  a  few days  a f t e r  he  l e f t  

work c l a i m a n t  may n o t  have b e l i e v e d  he  had s u f f e r e d  a n  

i n d u s t r i a l  i n j u r y .  C l a iman t ' s  own tes t imony  and h i s  August 

31, 1979, r e p o r t  i n d i c a t e  h i s  confus ion .  Cla imant  t e s t i f i e d  

t h a t  h i s  back had caused him c o n s t a n t  p a i n  f o r  more t han  a  

y e a r  p r i o r  t o  August 21, 1979, and t h a t  he  was accustomed t o  

t a k i n g  val ium t o  c o n t r o l  t h e  p a i n  s o  he  cou ld  go on working.  

H e  t e s t i f i e d  t h a t  when he  completed h i s  s h i f t ,  he  i n t ended  

t o  go home, t a k e  some more val ium and go t o  bed, a s  he  had 

b e f o r e .  The back p a i n ,  w h i l e  more s e v e r e  t h a n  u s u a l ,  was 

n o t  new. On c ross -examina t ion ,  c l a i m a n t  was asked:  

"Q.  Why, then  d i d n '  t you mention i t  t o  somebody 
b e f o r e  go ing  home? 



"A. Because I w a s  i n  pa in  and c o u l d n ' t  f i n d  
anybody . . . I f i g u r e d  i f  I go home and t a k e  
some more valium I ' d  be a l l  r i g h t  . . . [ I ] £  
I f e l t  good and was t h e  same way I was be fo re  
i t  happened, then I wouldn ' t need t o  do any- 
t h ing ;  I ' d  j u s t  keep on." 

D r .  Bohlman's r e p o r t  and h i s  d e p o s i t i o n  suppor t  c l a i m a n t ' s  

tes t imony t h a t  he had s u f f e r e d  back pa in  f o r  some t ime 

be fo re  he sought  D r .  Bohlman's he lp  i n  June of 1979. This  

evidence i s  c o n s i s t e n t  w i th  D r .  Shanks'  d e p o s i t i o n ,  which 

w a s  uncont rad ic ted  by defendant ,  t h a t  t h e  l i f t i n g  and bending 

done by c l a iman t  a t  work would s t r e s s  h i s  back and w a s  

l i k e l y  t o  cause  degenera t ion  and aggrava t ion  of an e x i s t i n g  

cond i t i on .  Furthermore,  D r .  Shanks'  d e p o s i t i o n  i n d i c a t e s  

t h e r e  was no incons i s t ency  i n  c l a i m a n t ' s  s t a t emen t s  t h a t  he 

had s u f f e r e d  back pa in  f o r  over a  y e a r ,  when h i s  back suddenly 

gave o u t  a s  he l i f t e d  a heavy p i e c e  of lumber. D r .  Shanks 

s t a t e d  t h a t  " j u s t  t h e  l i f t i n g "  would be enough t o  cause  

sudden aggrava t ion  and suddenly i n c r e a s e d  back pa in .  

The medical  r e p o r t s  and d e p o s i t i o n s  submit ted by t h e  

phys i c i ans  who examined and t r e a t e d  c l a iman t  show beyond 

doubt  t h a t  c l a i m a n t ' s  i n j u r y  was r e a l .  H e  s u f f e r e d  from a  

"p ro t rud ing  d i s c "  i n  1978, worked f o r  over  a year  w i th  

i n c r e a s i n g  d i scomfor t ,  and, a f t e r  August 21, 1979, was 

diagnosed a s  having a  " h e r n i a t e d  d i s c "  which r e q u i r e d  s u r g i c a l  

fu s ion .  He had n o t  recovered t o  t h e  p o i n t  t h a t  he could  

resume work a s  l a t e  a s  J u l y  of 1980, and w i l l  probably never  

be a b l e  t o  r e t u r n  t o  h i s  o l d  job, o r  any o t h e r  job r e q u i r i n g  

a s i m i l a r  amount of l i f t i n g  and bending. 

Defendant has n o t  argued t h a t  c l a iman t  d i d  n o t  s u f f e r  

a  h e r n i a t e d  d i s c ;  nor has  defendant  a t tempted t o  prove t h a t  

c l a i m a n t ' s  back c o n d i t i o n  diagnosed i n  1978 was n o t  aggravated 

by h i s  work. Both defendant  and t h e  Workers' Compensation 



Court  appear  t o  have ignored t h e  evidence i n d i c a t i n g  t h a t  

c l a i m a n t ' s  work c o n t r i b u t e d  t o  t h e  h e r n i a t e d  d i s c .  

O r d i n a r i l y ,  t h i s  Court  w i l l  n o t  s u b s t i t u t e  i t s  judgment 

f o r  t h a t  of t h e  Workers ' Compensation Court  i n  determining 

t h e  weight  and c r e d i b i l i t y  t o  be given tes t imony.  The 

reason  f o r  t h i s  i s  t h a t  t h i s  Court  d e f e r s  t o  t h e  lower 

c o u r t ' s  assessment  of t h e  demeanor and c r e d i b i l i t y  of w i tnes ses .  

Rule 5 2 ( a ) ,  M.R.Civ.P. However, when t h e  c r i t i c a l  ev idence ,  

p a r t i c u l a r l y  medical  ev idence ,  i s  e n t e r e d  by d e p o s i t i o n ,  w e  

have he ld  t h a t  " t h i s  Cour t ,  a l though  s i t t i n g  i n  review, i s  

i n  a s  good a  p o s i t i o n  a s  t h e  Workers' Compensation Court  t o  

judge t h e  weight  t o  be g iven  t o  such r eco rd  tes t imony,  a s  

d i s t i n g u i s h e d  from o r a l  tes t imony,  where t h e  t r i a l  c o u r t  

a c t u a l l y  observes  t h e  c h a r a c t e r  and demeanor of t h e  w i tnes s  

on t h e  s tand ."  H e r t  v .  J. J. Newberry Co. (1978) ,  178 Mont. 

355, 359-360, 584 P.2d 656, 659. 

I t  i s  e v i d e n t  t o  t h i s  Court  t h a t  t h e  Workers' Compensation 

Court  pa id  l i t t l e  heed t o  t h e  evidence submit ted by c l a i m a n t ' s  

p h y s i c i a n s ,  excep t  t o  determine t h a t  D r .  Bohlman and D r .  

Ingham had n o t  noted t h a t  an on t h e  job i n j u r y  had been 

s u s t a i n e d  by c l a iman t  on August 2 1 ,  1979. The f i n d i n g s  of 

f a c t  quoted above c o n t r a d i c t  t h e  s t a t emen t s  i n  r e p o r t s  by 

D r .  Lynch and D r .  Shanks t h a t  t h e  i n j u r y  was s u f f e r e d  by 

c l a iman t  du r ing  h i s  work a t  S t .  Regis Paper Company. I n  

f i n d i n g  of f a c t  No. 16,  t h e  Workers' Compensation Court  

s t a t e d ,  "The preponderance of t h e  c r e d i b l e  evidence i n d i c a t e s  

t h a t  c l a i m a n t ' s  low back pa in  preda ted  h i s  v i s i t  t o  D r .  

Bohlman and subsequent  h o s p i t a l i z a t i o n  on August 2 1 ,  1979 and 

was n o t  aggravated by any even t  occu r r ing  on t h e  job on t h a t  

d a t e "  (emphasis supp l i ed )  . That c o u r t ' s  conc lus ion  of law 

No. 2 s t a t e s ,  "The evidence shows t h a t  c l a iman t  d i d  n o t  



s u f f e r  a compensable i n j u r y  a s  de f ined  by 39-71-119 MCA, 

nor an  aggrava t ion  of a p r e - e x i s t i n g  c o n d i t i o n  on August 2 1 ,  

1979 whi le  employed by t h e  S t .  Regis Paper Company." 

Evident ly ,  t h e  Workers' Compensation Court  d i d  n o t  cons ide r  

D r .  Shanks ' d e p o s i t i o n  test imony which i n d i c a t e d  t h a t  a 

s e r i e s  of minor traumas could l e a d  t o  a cond i t i on  such a s  t h a t  

s u f f e r e d  by c la imant .  

Defendant d i smis ses  D r .  Shanks' tes t imony as "equivoca l , "  

and tending  on ly  t o  e s t a b l i s h  t h a t  c l a i m a n t ' s  work " ' c o u l d '  

have been caused by a t raumat ic  exper ience  a long wi th  o t h e r  

causes  such a s  degene ra t ive  d i s c  d i s e a s e . "  W e  f i n d  D r .  

Shanks'  d e p o s i t i o n  more convincing.  I n  a d d i t i o n  t o  h i s  

d e f i n i t e  s t a t emen t  quoted above, t h a t  degene ra t ive  d i s c  

d i s e a s e  w a s  n o t  a d i s e a s e ,  b u t  a cond i t i on  a s s o c i a t e d  wi th  

a c u t e  trauma, o r  " r epea t ed  smal l  traumas, " D r .  Shanks t e s t i f i e d  

t h a t  t h e  cond i t i on  had, t o  t h e  b e s t  of  h i s  knowledge, been 

p r e s e n t  be fo re  August 2 1 ,  1979. A f t e r  t h e  type  of work done 

by c l a iman t  was desc r ibed  t o  D r .  Shanks, t h e  fo l lowing  

d i a logue  took p l ace :  

"Q. NOW, w i th  t h a t  type  of a [ j o b ]  desc r ip -  
t i o n ,  do you f e e l  t h a t  t h e r e  would be any kind 
of aggrava t ion?  

"A. The re ' s  probably going t o  be  s t r e s s  on 
t h e  lower back wi th  handl ing t h a t  k ind  of 
lumber. I t ' s  d i f f i c u l t  t o  handle ,  and I 
th ink  you do have t o  s t r e s s  your back even 
though i t ' s  up h igh  and y o u ' r e  n o t  bending over  
s o  much. But j u s t  jacking it  around i s  hard 
t o  do. 

"Q. Okay. So, more than  l i k e l y ,  t h a t  type  
of a c t i v i t y  would cause  some aggrava t ion  of 
t h e  lower back? 

"A. I would th ink  it would, yes . "  

Counsel then desc r ibed  t h e  work r e q u i r e d  t o  f r e e  a "jam-up," 

and asked: 



"Q. Now, would t h a t  type  of a c t i v i t y  a l s o  
aggrava te  h i s  back? 

"A. That  would be  even more so .  

"Q. Even more so.  Okay . . . Would an  i n d i v i d u a l  
w i t h  t h i s  type  of back c o n d i t i o n  which you have 
desc r ibed  be more s u s c e p t i b l e  t o  i n j u r y  t o  h i s  
lower back than a  person wi thou t  t h i s  type  of 
cond i t i on?  

"A. Y e s .  

"Q. Now, would a  person wi th  t h i s  type  of  condi-  
t i o n  be s u s c e p t i b l e  t o  a  sudden aggrava t ion  of 
t h e  cond i t i on?  

"A. W e l l ,  he could be ,  depending on t h e  type  of 
t h i n g  he was doing a t  t h e  t i m e .  I f  he ,  s ay ,  
w a s  up on top  of t h e  t a b l e  t r y i n g  t o  s t r a i g h t e n  
o u t  a  2 x  12 ,  o r  whatever t h a t  had g o t t e n  
t w i s t e d ,  and he ben t  over  and t r i e d  t o  p ick  t h a t  
up, he might suddenly g e t  i n c r e a s e d  back p a i n ,  
yes .  

"Q. Okay. Now, going back t o  my p r i o r  example 
of a  d e s c r i p t i o n  of h i s  work, n o t  on top  of t h e  
t a b l e  b u t  i n  h i s  normal o p e r a t i n g  p o s i t i o n ,  
l i f t i n g  a  heavy board,  would t h a t  type  of t h i n g  
be c o n s i s t e n t  w i t h  a  sudden aggrava t ion  of t h e  
back? 

"A. Could be ,  yes .  Same t h i n g ;  j u s t  t h e  l i f t -  
i ng .  " 

I n  S t randberg  v.  Reber Co. (1978) ,  179 Mont. 173,  175-177, 

587 P.2d 18 ,  19 ,  2 0 ,  t h i s  Court  he ld  t h a t  when it i s  proved 

medica l ly  p o s s i b l e  t h a t  an i n d u s t r i a l  a c c i d e n t  o r  i n j u r y  

aggravated a  p r e - e x i s t i n g  cond i t i on ,  t h a t  proof i s  s u f f i c i e n t  

t o  e s t a b l i s h  a  compensable d i s a b i l i t y .  S i m i l a r l y ,  i n  V i e t s  

v.  Sweetgrass County (1978) ,  178 Mont. 337, 340, 583 P.2d 

1070, 1072, w e  i n d i c a t e d  t h a t  evidence t h a t  an a c c i d e n t  

aggravated a p r e - e x i s t e n t  cond i t i on  i s  more r e l i a b l e  than  

evidence t h a t  an  a c c i d e n t  caused a  d i s a b l e d  cond i t i on .  I n  

Hoehne v.  Gran i t e  Lumber Company (1980) ,  Mont. I 

615 P.2d 863, 865, 37 St.Rep. 1307, 1310, a  c a s e  more n e a r l y  

on p o i n t ,  we he ld  t h a t  " a  t a n g i b l e  happening" under s e c t i o n  

39-71-119, MCA, could be " n o t  a  s i n g l e  i s o l a t e d  i n c i d e n t  . . 
. b u t  r a t h e r  a cha in  of a c c i d e n t s  o r  i n c i d e n t s ,  i . e . ,  t h e  



s t a c k i n g  of lumber on a  d a i l y  b a s i s . "  We c i t e d  approvingly 

E r h a r t  v. Grea t  Western Sugar Company (1976) ,  169 Mont. 375, 

380-381, 546 P.2d 1055, 1058, which s a i d :  

"Not on ly  must c la imant  show an unusual  s t r a i n ,  
b u t  t h e  s t r a i n  must r e s u l t  from a  t a n g i b l e  
happening of a  t raumat ic  n a t u r e  . . . A t a n g i b l e  
happening must be a  p e r c e p t i b l e  happening . . . 
Some a c t i o n  o r  i n c i d e n t ,  o r  cha in  of a c t i o n s  

7 - 
o r  i n c i d e n t s ,  must be shown which may be per-  - -- -- 
ce ived  a s  a  c o n t r i b u t i n g  cause  of t h e  r e s u l t -  - -  -- 
i n g  i n j u r y . "  (Emphasis s u p p l i e d . )  - 

The l i n e s  i n  Hoehne, supra ,  w e r e  c l e a r l y  drawn. The 

s o l e  d i f f e r e n c e  was t h a t  one p a r t y  be l i eved  t h a t  a  g r a d u a l l y  

developing,  job- re la ted  i n j u r y  n o t  a t t r i b u t a b l e  t o  one s p e c i f i c  

i n c i d e n t  was an " i n j u r y , "  and t h e  o t h e r  be l i eved  i t  was 

no t .  This  Court  he ld  t h a t  i t  was. The reasonable  conc lus ion  

from t h i s  holding i s  t h a t ,  i f  t h e r e  i s  s t r o n g  enough ev idence  

t h a t  t h e  g r a d u a l l y  developing i n j u r y  i s  job - r e l a t ed ,  i t  i s  

an " i n j u r y "  w i t h i n  t h e  meaning of s e c t i o n  39-71-119, MCA, 

and i s  compensable, whether o r  n o t  c l a iman t  s t a t e s  t h a t  

t h e r e  was a s p e c i f i c  i n c i d e n t .  

I t  i s  appa ren t  t h a t  t h e  Workers' Compensation Court  d i d  

n o t  b e l i e v e  c la imant  when he s a i d  he s u f f e r e d  a s p e c i f i c  

i n j u r y  on August 2 1 ,  1979. Evident ly  t h a t  c o u r t  d i d  b e l i e v e  

c l a i m a n t ' s  s u p e r v i s o r s  who deposed t h a t  c l a iman t  had denied 

t h e r e  had been an a c c i d e n t  on t h a t  d a t e .  C la iman t ' s  d e n i a l  of 

an  a c c i d e n t  i s  n o t  n e c e s s a r i l y  i n c o n s i s t e n t  w i th  ou r  conc lus ion  

t h a t  t h e  c l e a r  preponderance of evidence i n d i c a t e s  c l a iman t  

s u f f e r e d  a  s e r i e s  of smal l  i n j u r i e s  i n  t h e  yea r  b e f o r e  h i s  

breakdown, which i n j u r i e s  were a t t r i b u t a b l e  t o  h i s  work; 

t hose  i n j u r i e s  aggravated a  p r e - e x i s t i n g  back c o n d i t i o n  and 

r e s u l t e d  i n  a  h e r n i a t e d  d i s c ,  t o t a l  d i s a b i l i t y ,  t h e  subsequent  

s p i n a l  f u s i o n ,  and a  c u r r e n t l y  d i s a b l e d  c o n d i t i o n ,  t h e  e x t e n t  

of which has  n o t  y e t  been determined.  



W e  a r e  mindful  t h a t  i n  Hoehne, supra ,  t h e r e  was no 

d i s p u t e  a s  t o  t h e  cause  of c l a i m a n t ' s  i n j u r y ,  whereas h e r e ,  

evidence has  been presen ted  t h a t  c l a i m a n t ' s  i n j u r y  occur red  

o f f  t h e  job, whi le  he was moving a  r e f r i g e r a t o r .  Gary 

Hansen, t h e  on ly  person who mentioned c l a i m a n t ' s  moving a  

r e f r i g e r a t o r  a t t r i b u t e d  t h e  remark t o  J e r r y  McKay. McKay's 

d e p o s i t i o n  makes no r e f e r e n c e  t o  c a u s a l  f a c t o r s ;  indeed,  

McKay could n o t  r e c a l l  such a  d i s c u s s i o n .  Claimant himself  

t e s t i f i e d  t h a t  he had moved n e i t h e r  a  r e f r i g e r a t o r  nor any 

o t h e r  heavy o b j e c t .  We do n o t  f i n d  Hansen's a l l e g a t i o n  

r e l i a b l e ;  i t  i s  uncorroborated hearsay  which, i f  any th ing ,  

i s  c o n t r a d i c t e d  by McKay. I t  has  l i t t l e  f o r c e  when cons idered  

a g a i n s t  t h e  f a r  more convincing and c o n s i s t e n t  exp lana t ion  

p re sen ted  by c l a iman t  and s t r o n g l y  supported by D r .  Shanks'  

and D r .  Bohlman's d e p o s i t i o n s .  

I n  summary, t hose  f i n d i n g s  of f a c t  of t h e  Workers' 

Compensation Court  quoted above a r e  d i r e c t l y  c o n t r a d i c t e d  by 

a  preponderance of  t h e  evidence.  F ind ings  and conc lus ions  

of t h e  Workers' Compensation Court ,  a s  i n  t h e  c a s e  of D i s t r i c t  

Cour t s ,  may n o t  s t a n d  when t h e r e  i s  a  c l e a r  preponderance of 

t h e  evidence a g a i n s t  such f i n d i n g s  o r  conc lus ions  when 

viewed i n  t h e  l i g h t  most f avo rab le  t o  t h e  p r e v a i l i n g  p a r t y .  

He r t  v .  J .  J. Newberry Co. (1978) ,  178 Mont. 355, 359, 584 

P.2d 656, 658-659. 

We r e v e r s e  and remand t h i s  c a s e  t o  t h e  Workers' compensation 

Court  f o r  f i n d i n g s  c o n s i s t e n t  w i th  t h i s  op in ion ,  and f o r  a  

de t e rmina t ion  of t h e  compensation t o  which c l a iman t  i s  e n t i t l e d .  



W e  Concur: 

k 4  
Chief A J u s t i c e  


