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M r .  Ch i e f  J u s t i c e  F rank  I .  H a s w e l l  d e l i v e r e d  t h e  O p i n i o n  of  t h e  
C o u r t .  

Mar l ene  G a t e s  a p p e a l s  from a summary judgment  e n t e r e d  by  

t h e  Dis t r ic t  C o u r t ,  G a l l a t i n  County ,  i n  f a v o r  of  L i f e  of  Montana 

I n s u r a n c e  Co., on h e r  claims f o r  r e l i e f  a r i s i n g  from t h e  ter- 

m i n a t i o n  o f  h e r  employment.  

Gates commenced employment as a c a s h i e r  w i t h  d e f e n d a n t  on 

J u l y  29 ,  1 9 7 6 ,  unde r  an  ora l  c o n t r a c t  of  i n d e f i n i t e  d u r a t i o n .  On 

O c t o b e r  1 9 ,  1 9 7 9 ,  Gates was c a l l e d  i n  to meet w i t h  h e r  

s u p e r v i s o r ,  Roger S y v e r s o n ,  and w i t h o u t  p r i o r  warn ing  s h e  was 

g i v e n  t h e  o p t i o n  o f  r e s i g n i n g  or  b e i n g  f i r e d .  She a l l e g e s  t h a t  

w h i l e  i n  a d i s t r a u g h t  c o n d i t i o n  and unde r  d u r e s s  s h e  s i g n e d  a  

l e t t e r  o f  r e s i g n a t i o n  which was handed t o  h e r  by  S y v e r s o n .  She 

t h e n  went home and d i s c u s s e d  t h e  s i t u a t i o n  w i t h  h e r  husband who 

a d v i s e d  h e r  t o  g e t  t h e  l e t t e r  back  and to t e l l  S y v e r s o n  t h a t  s h e  

was n o t  r e s i g n i n g .  Gates s ta tes  t h a t  s h e  i m m e d i a t e l y  c a l l e d  

S y v e r s o n  and demanded t h e  l e t t e r  be r e t u r n e d  and t h a t  he  p romised  

t o  do  so. H e r  a t t o r n e y  also s e n t  a l e t t e r  demanding a r e t u r n  of 

t h e  l e t t e r  o f  r e s i g n a t i o n .  I n  h i s  d e p o s i t i o n ,  Syve r son  d e n i e d  

t h a t  Gates or h e r  a t t o r n e y  demanded a r e t u r n  of  t h e  l e t t e r .  H e  

t e s t i f i e d  t h a t  G a t e s  r e q u e s t e d  a pho tocopy  o f  t h e  l e t t e r .  

When Gates a p p l i e d  f o r  unemployment compensa t i on  b e n e f i t s ,  

h e r  claim was d e n i e d  on t h e  ground t h a t  s h e  v o l u n t a r i l y  r e s i g n e d .  

She  a l l e g e s  t h a t  r e s p o n d e n t ' s  a c t i o n s  i n  o b t a i n i n g  t h e  l e t t e r  of 

r e s i g n a t i o n  f rom h e r  by d u r e s s  and f a i l i n g  to r e t u r n  t h e  l e t t e r  

upon demand w r o n g f u l l y  d e p r i v e d  h e r  o f  unemployment b e n e f i t s .  

The r e s p o n d e n t  i s s u e d  a n  employee handbook i n  ~ u l y  or 

A u g u s t ,  1 9 7 8 ,  which i n c l u d e d  a s e c t i o n  on d i s c h a r g e  of  emp loyees  

as  f o l l o w s :  

"The v i o l a t i o n  of c e r t a i n  r u l e s  of  c o n d u c t  are 
[ s i c ]  s u b j e c t  t o  r ep r imand  or  d i s m i s s a l  w i t h  
p r i o r  warn ing .  Such i n £  r a c t i o n s  i n c l u d e  : 

"1. C a r e l e s s n e s s  
" 2. I ncompe tency  
" 3 .  I n s u b o r d i n a t i o n  
" 4.  I r r e g u l a r  a t t e n d a n c e  
" 5. Con t inued  t a r d i n e s s  



" D i s m i s s a l  w i t h o u t  p r i o r  warn ing  : 

" 1 .  D i s h o n e s t y  
" 2 .  D i s c l o s u r e  of  con£ i d e n t i a l  

i n f o r m a t i o n  .I1 

R e s p o n d e n t ' s  r e p r e s e n t a t i v e s  t e s t i f i e d  t h a t  Gates was n o t  g u i l t y  

o f  d i s h o n e s t y  or d i s c l o s u r e  of  con£ i d e n t i a l  i n f o r m a t i o n ,  b u t  t h a t  

s h e  was careless,  i n c o m p e t e n t ,  i n s u b o r d i n a t e ,  and e x c e s s i v e l y  

a b s e n t .  Gates t e s t i f i e d  s h e  was t o l d  h e r  a t t i t u d e  w a s  bad b u t  

t h a t  s h e  was n e v e r  t o l d  h e r  p e r f o r m a n c e  was s u b s t a n d a r d  or  t h a t  

s h e  would be t e r m i n a t e d  i f  s h e  d i d  n o t  improve .  

S y v e r s o n  t e s t i f i e d  t h a t  he had in formed Gates a t  an  eva-  

l u a t i o n  m e e t i n g  i n  A p r i l  or  May of 1979  t h a t  s h e  was t o o  slow, s h e  

had  a bad a t t i t u d e  and s h e  was n o t  g e t t i n g  a l o n g  w i t h  o t h e r s .  H e  

s t a t e d  t h a t  he  d i d  n o t  warn h e r  t h a t  s h e  would be f i r e d  i f  s h e  d i d  

n o t  improve ,  b u t  he  r e p e a t e d l y  t o l d  h e r  s h e  needed to improve .  

J o b  e v a l u a t i o n  fo rms  i n d i c a t e  h e r  p e r f o r m a n c e  was f a i r  to p o o r  i n  

a l l  c a t e g o r i e s  r a t e d .  S y v e r s o n  t e s t i f i e d  t h a t  t h e  mee t ing  on  

O c t o b e r  1 9  was calm and unemot iona l  and t h a t  Gates d i d  n o t  a p p e a r  

u p s e t .  Gates t e s t i f i e d  t h a t  s h e  was " r a t h e r  d i s t u r b e d "  and "k ind  

o f  i n  shock . "  She s t a t e d  t h a t  s h e  s i g n e d  t h e  l e t t e r  of r e s i g n a -  

t i o n  b e c a u s e  s h e  t h o u g h t  it would be b e t t e r  f o r  h e r  r e c o r d  and 

b e c a u s e  S y v e r s o n  t o l d  h e r  he  would g i v e  h e r  a l e t t e r  of  

recommendat ion .  S y v e r s o n  t e s t i f i e d  t h a t  a l l  he would s a y  i n  t h e  

l e t t e r  o f  recommendat ion  would be t h a t  Gates was employed t h e r e  

f o r  t h r e e  y e a r s .  

Employees o f  r e s p o n d e n t  p a r t i c i p a t e d  i n  a r e t i r e m e n t  pen- 

s i o n  p l a n  by which e a c h  employee c o n t r i b u t e d  a c e r t a i n  p e r c e n t  of 

h i s  s a l a r y .  B e n e f i t s  v e s t e d  a f t e r  t h e  employee  comple ted  f o u r  

y e a r s  o f  s e r v i c e  w i t h  t h e  r e s p o n d e n t .  I f  an  employee l e f t  t h e  com- 

p a n y  p r i o r  to t h a t ,  h i s  c o n t r i b u t i o n s  were s h a r e d  among t h e  s u r -  

v i v i n g  emp loyees .  Gates a l l e g e s  t h a t  t h e  r e s p o n d e n t  wrong f u l l y  

d e p r i v e d  h e r  o f  r e t i r e m e n t  b e n e f i t s .  

Gates f i l e d  h e r  o r i g i n a l  c o m p l a i n t  on December 6, 1 9 7 9 ,  

a l l e g i n g  t h a t  s h e  had been  w r o n g f u l l y  d i s c h a r g e d  from h e r  



employment w i t h  L i f e  o f  Montana and s e e k i n g  damages unde r  s e v e r a l  

t h e o r i e s .  The r e s p o n d e n t ' s  mo t ion  f o r  summary j udgment was o r i g i -  

n a l l y  d e n i e d  by  t h e  t r i a l  c o u r t ,  b u t  a f t e r  a second  amended 

c o m p l a i n t  w a s  f i l e d  t h e  renewed mo t ion  was g r a n t e d .  E i g h t  claims 

f o r  r e l i e f  were d e t a i l e d  i n  t h e  second  amended c o m p l a i n t ,  as 

f o l l o w s :  

1) b r e a c h  o f  employment c o n t r a c t ,  b r e a c h  of  i m p l i e d  cove-  

n a n t  o f  good f a i t h  and f a i r  d e a l i n g ;  and t h e  t o r t  of  w r o n g f u l  

d i s c h a r g e  ; 

2 )  v i o l a t i o n  o f  Employee R e t i r e m e n t  Income S e c u r i t y  A c t  of  

1 9 7 4 ,  29 U.S.C. $ 1 0 0 l r  e t  s e q . ;  

3 )  i n t e n t i o n a l  i n £  l i c t i o n  of  e m o t i o n a l  d i s t r e s s ;  

4 )  v i o l a t i o n  o f  s e c t i o n  39-2-503, MCA, b y  f a i l i n g  to g i v e  

n o t i c e  p r i o r  to d i s c h a r g e  ; 

5 )  v i o l a t i o n  o f  s e c t i o n  39-51-3204, MCA, b y  f a i l i n g  to 

d i s c l o s e  material f a c t s  to t h e  Unemployment Compensa t ion  D i v i s i o n ;  

6 )  f r a u d  and d e c e i t  i n  p r o c u r i n g  t h e  l e t t e r  of  r e s i g n a t i o n ;  

7 )  v i o l a t i o n  o f  s e c t i o n  28-1-201, MCA; 

8 )  f r a u d  and d e c e i t  i n  f a i l i n g  to r e t u r n  t h e  l e t t e r  of 

r e s i g n a t i o n .  

The t r i a l  c o u r t  found t h a t  Gates had f a i l e d  to show any  

v i o l a t i o n  o f  p u b l i c  p o l i c y  to s u p p o r t  h e r  a c t i o n  f o r  w r o n g f u l  

d i s c h a r g e ,  c i t i n g  K e n e a l l y  v .  O r g a i n  ( 1 9 8 0 )  , Mont . I 606  

P.2d 1 2 7 ,  37 S t .Rep .  154 .  The i s s u e  on a p p e a l  is w h e t h e r  t h e  

t r i a l  c o u r t  e r r e d  i n  g r a n t i n g  summary judgment  i n  f a v o r  of t h e  

r e s p o n d e n t  on a l l  claims. 

A m o t i o n  f o r  summary judgment  is p r o p e r l y  g r a n t e d  i f  t h e r e  

a re  no g e n u i n e  i s s u e s  of material  f a c t  and t h e  movant is e n t i t l e d  

t o  judgment  as a matter o f  l a w .  Rule  5 6 ( ~ ) ,  M.R.Civ.P. While  t h e  

i n i t i a l  bu rden  is on t h e  movant ,  t h e  bu rden  s h i f t s  where  t h e  

r e c o r d  d i s c l o s e s  no g e n u i n e  i s s u e s  of  material  f a c t .  The p a r t y  

o p p o s i n g  t h e  mo t ion  mus t  t h e n  p r e s e n t  s p e c i f i c  f a c t s  r a i s i n g  a 

f a c t u a l  i s s u e .  Rule  56 ( e )  , M.R.Civ. P. C o n c l u s o r y  or  s p e c u l a t i v e  



s t a t e m e n t s  are i n s u f f i c i e n t  and t h e  t r i a l  c o u r t  h a s  no d u t y  to 

a n t i c i p a t e  p o s s i b l e  p r o o f .  B a r i c h  v.  O t t e n s t r o r  ( 1 9 7 6 ) ,  1 7 0  Mont. 

38 ,  550 P.2d 395; Har land  v. Anderson ( 1 9 7 6 ) ,  1 6 9  Mont. 447 ,  548  

P.2d 613.  Each o f  t h e  a p p e l l a n t ' s  claims f o r  r e l i e f  mus t  be exa-  

mined i n  t h e  l i g h t  o f  t h e  above  r u l e s .  

A t  t h e  o u t s e t  it mus t  be no t ed  t h a t  i n  t h i s  case a l l  of  

Gates' t h e o r i e s  f o r  r e c o v e r y  depend upon a n  i n v o l u n t a r y  ter- 

m i n a t i o n  o f  employment.  The employer  m a i n t a i n s  t h a t  s h e  vo lun-  

t a r i l y  r e s i g n e d .  Thus t h e r e  is a t h r e s h o l d  f a c t u a l  i s s u e  which 

s h o u l d  be s u b m i t t e d  to a j u r y  or  f a c t f i n d e r .  M o l i n a r  v. W e s t e r n  

E l e c t r i c  Co. (1st C i r .  1 9 7 5 ) ,  525 F.2d 521 ,  c e r t . d e n i e d  424 U.S.  

978 ;  and P i e r c e  v. O r t h o  p h a r m a c e u t i c a l  Corp.  ( 1 9 8 0 ) ,  84 N.J. 58 ,  

417 A.2d 505.  

Fo r  h e r  f i r s t  claim, Gates a l l e g e s  t h a t  h e r  t e r m i n a t i o n  was 

w r o n g f u l  i n  t h a t  t h e  emp loye r  b r eached  t h e  c o n t r a c t u a l  t e r m s  of  

h e r  employment as se t  f o r t h  i n  t h e  employee handbook or  t h a t  

t h e  emp loye r  b r e a c h e d  t h e  i m p l i e d  c o v e n a n t  of good f a i t h  and f a i r  

d e a l i n g  c o n t a i n e d  i n  h e r  c o n t r a c t  of  employment.  The r e s p o n d e n t  

i s s u e d  an  employee handbook which s t a t e d  t h a t  p r i o r  to d i s m i s s a l  

f o r  u n s a t i s f a c t o r y  p e r f o r m a n c e  a warn ing  would be g i v e n  to t h e  

emp loyee .  T h e r e  are f a c t u a l  d i s p u t e s  as to w h e t h e r  t h e  c o n d u c t  of  

t h e  emp loye r  p r i o r  to Gatest  t e r m i n a t i o n  c o n s t i t u t e d  a p r i o r  

w a r n i n g  and w h e t h e r  G a t e s  w a s  t e r m i n a t e d  f o r  t h e  c a u s e s  i n c l u d e d  

i n  t h e  employee handbook. I f  t h e  emp loye r  f a i l e d  to f o l l o w  i ts  

employee  handbook,  d o e s  t h i s  f a i l u r e  g i v e  r i se  to a c l a i m  f o r  

r e l i e f ?  

The employee handbook w a s  n o t  d i s t r i b u t e d  u n t i l  a b o u t  t w o  

y e a r s  a f t e r  Gates w a s  h i r e d .  I t  c o n s t i t u t e d  a u n i l a t e r a l  s t a te -  

men t  o f  company p o l i c i e s  and p r o c e d u r e s .  I ts terms were n o t  

b a r g a i n e d  f o r ,  and t h e r e  was no m e e t i n g  of t h e  minds .  The p o l i -  

c ies  may be changed u n i l a t e r a l l y  a t  any  t i m e .  The employee  hand- 

book  was n o t  a p a r t  o f  Gates1 employment  c o n t r a c t  a t  t h e  t i m e  s h e  

w a s  h i r e d ,  n o r  c o u l d  it have  been  a m o d i f i c a t i o n  to h e r  c o n t r a c t  



b e c a u s e  t h e r e  was no new and i n d e p e n d e n t  c o n s i d e r a t i o n  f o r  i t s  

terms. S e c t i o n  28-1-1601, MCA; Rei ter  v.  Y e l l o w s t o n e  C o .  ( 1 9 8 1 ) ,  

Mont. , 627 P.2d 8 4 5 ,  38 St .Rep.  686.  An employee hand- 

book  d i s t r i b u t e d  a f t e r  t h e  employee is h i r e d  d o e s  n o t  become a 

p a r t  o f  t h a t  e m p l o y e e ' s  c o n t r a c t .  Johnson v .  N a t i o n a l  Beef 

p a c k i n g  Co. ( 1 9 7 6 ) ,  220 Kan. 5 2 ,  5 5 1  P.2d 779.  T h e r e f o r e  t h e  

handbook  r e q u i r e m e n t  o f  n o t i c e  p r i o r  to t e r m i n a t i o n  is n o t  e n f o r -  

c e a b l e  a s  a c o n t r a c t  r i g h t .  

Gates n e x t  c o n t e n d s  t h a t  h e r  emp loye r  owed h e r  a d u t y  to 

a c t  i n  good f a i t h  w i t h  r e s p e c t  t o  h e r  d i s c h a r g e .  The d o c t r i n e  of  

i m p l i e d  c o v e n a n t  o f  good f a i t h  i n  employment c o n t r a c t s  h a s  b e e n  

n e i t h e r  a d o p t e d  n o r  r e j e c t e d  by  t h i s  C o u r t ,  a l t h o u g h  it w a s  

d i s c u s s e d  i n  R e i t e r  v. Y e l l o w s t o n e  County ,  s u p r a .  Reiter is 

d i s t i n g u i s h a b l e  i n  t h a t  t h e  i s s u e  t h e r e  was w h e t h e r  a n  employee  

a t  w i l l  had a p r o p e r t y  i n t e r e s t  i n  c o n t i n u e d  employment and was 

e n t i t l e d  to  p r o c e d u r a l  due  p r o c e s s  p r i o r  to t e r m i n a t i o n .  I n  

Rei ter  w e  d i d  n o t  r e a c h  o r  d e c i d e  t h e  i s s u e  p r e s e n t e d  h e r e .  

A g e n e r a l  p r i n c i p l e  of  good f a i t h  and f a i r  d e a l i n g  h a s  b e e n  

r e c o g n i z e d  i n  commercial t r a n s a c t  i o n s  by  t h e  Uniform Commercial 

Code,  s e c t i o n  30-1-203 MCA, and i n  i n s u r a n c e  c o n t r a c t s ,  F i r s t  

S e c u r i t y  Bank o f  Bozeman v. Goddard ( 1 9 7 9 ) ,  1 8 1  Mont. 407 ,  593 

P.2d 1040.  R e c e n t  d e c i s i o n s  i n  o t h e r  j u r i s d i c t i o n s  l e n d  s u p p o r t  

t o  t h e  p r o p o s i t i o n  t h a t  a c o v e n a n t  of  good f a i t h  and f a i r  d e a l i n g  

is i m p l i e d  i n  employment c o n t r a c t s .  F o r t u n e  v.  N a t i o n a l  Cash  

R e g i s t e r  C o .  ( 1 9 7 7 ) ,  373 Mass. 96 ,  364  N.E.2d 1251;  Monge v .  

Beebe Rubber Co. ( 1 9 7 4 ) ,  1 1 4  N.H. 1 3 0 ,  316 A.2d 549.  These  cases 

e m p h a s i z e  t h e  n e c e s s i t y  o f  b a l a n c i n g  t h e  i n t e r e s t s  of  t h e  

e m p l o y e r  i n  c o n t r o l l i n g  h i s  work f o r c e  w i t h  t h e  i n t e r e s t s  of t h e  

employee  i n  job s e c u r i t y .  I n  a d o p t i n g  t h e  d o c t r i n e  of  good f a i t h  

i n  employment c o n t r a c t s  t h e  c o u r t s  d i d  n o t  s e e k  t o  i n f r i n g e  upon 

t h e  i n t e r e s t s  o f  t h e  e m p l o y e r ,  b u t  r e c o g n i z e d  t h a t :  

" . . . an  emp loye r  is e n t i t l e d  to be m o t i v a t e d  
b y  and t o  s e r v e  i t s  own l e g i t i m a t e  b u s i n e s s  
i n t e r e s t s ;  t h a t  a n  emp loye r  mus t  have wide l a t i -  
t u d e  i n  d e c i d i n g  whom it w i l l  employ i n  t h e  f a c e  



o f  t h e  u n c e r t a i n t i e s  o f  t h e  b u s i n e s s  w o r l d ;  and 
t h a t  an  employer  n e e d s  f l e x i b i l i t y  i n  t h e  f a c e  
o f  c h a n g i n g  c i r c u m s t a n c e s  ." F o r t u n e  v .  N a t i o n a l  
Cash R e g i s t e r  C o . ,  s u p r a ,  364 N.E.2d a t  1256.  

Y e t  t h e  employee is e n t i t l e d  to some p r o t e c t i o n  from i n j u s t i c e .  

The c i r c u m s t a n c e s  of  t h i s  case are t h a t  t h e  employee 

e n t e r e d  i n t o  an  employment c o n t r a c t  t e r m i n a b l e  a t  t h e  w i l l  of  

e i t h e r  p a r t y  a t  any  t i m e .  The emp loye r  l a t e r  p romulga t ed  a hand- 

book  of  p e r s o n n e l  p o l i c i e s  e s t a b l i s h i n g  c e r t a i n  p r o c e d u r e s  w i t h  

r e g a r d  to t e r m i n a t i o n s .  The emp loye r  need n o t  have done  so ,  b u t  

p r e s u m a b l y  s o u g h t  to s e c u r e  a n  o r d e r l y ,  c o o p e r a t i v e  and l o y a l  

work f o r c e  by e s t a b l i s h i n g  un i fo rm p o l i c i e s .  The emp loyee ,  

h a v i n g  f a i t h  t h a t  s h e  would be t r e a t e d  f a i r l y ,  t h e n  d e v e l o p e d  t h e  

p e a c e  o f  mind a s s o c i a t e d  w i t h  j o b  s e c u r i t y .  I f  t h e  emp loye r  h a s  

f a i l e d  t o  f o l l o w  i t s  own p o l i c i e s ,  t h e  p e a c e  of  mind of  i ts  

employees  is s h a t t e r e d  and an  i n j u s t i c e  is d o n e .  

W e  h o l d  t h a t  a c o v e n a n t  of  good f a i t h  and f a i r  d e a l i n g  was 

i m p l i e d  i n  t h e  employment c o n t r a c t  of  t h e  a p p e l l a n t .  T h e r e  

r e m a i n s  a g e n u i n e  i s s u e  o f  material f a c t  which p r e c l u d e s  a sum- 

mary  j udgmen t ,  i.e. w h e t h e r  t h e  r e s p o n d e n t  f a i l e d  to a f  f o r d  

a p p e l l a n t  t h e  p r o c e s s  r e q u i r e d  and i f  so, w h e t h e r  t h e  r e s p o n d e n t  

t h e r e b y  b r e a c h e d  t h e  c o v e n a n t  of  good f a i t h  and f a i r  d e a l i n g .  

A s  to a l l  o t h e r  claims a g a i n s t  t h e  r e s p o n d e n t ,  howeve r ,  

summary j udgment was p r o p e r l y  e n t e r e d .  The ~ i s t r  i c t  C o u r t  

c o r r e c t l y  c o n c l u d e d  t h a t  a p p e l l a n t ' s  claim i n  t o r t  f o r  wrongf u l  

d i s c h a r g e  is u n s u p p o r t e d  b y  any  showing o f  a v i o l a t i o n  of  p u b l i c  

p o l i c y  as r e q u i r e d  unde r  K e n e a l l y  v .  O r g a i n ,  s u p r a .  

The c o m p l a i n t  f u r t h e r  a l l e g e d  t h a t  t h e  r e s p o n d e n t  v i o l a t e d  

t h e  p r o v i s i o n s  of  t h e  Employee R e t i r e m e n t  Income S e c u r i t y  A c t  of 

1 9 7 4 ,  29 U.S.C. S 1 0 0 1  e t  s e q . ,  b y  i n t e r f e r i n g  w i t h  o r  p r e v e n t i n g  

t h e  e x e r c i s e  of  h e r  r i g h t s  u n d e r  t h e  r e p o n d e n t ' s  r e t i r e m e n t  p l a n .  

Under t h e  terms o f  t h e  p l a n ,  a t  t h e  t i m e  o f  h e r  t e r m i n a t i o n  

a p p e l l a n t  had no v e s t e d  r i g h t s  i n  r e t i r e m e n t  b e n e f i t s .  A p p e l l a n t  

a r g u e s  t h a t  a f a c t u a l  i s s u e  e x i s t s  as  to w h e t h e r  s h e  was 

d i s c h a r g e d  i n  o r d e r  to p r e v e n t  h e r  from o b t a i n i n g  h e r  b e n e f i t s ,  



p o i n t i n g  o u t  t h a t  t h e  amounts  s h e  p a i d  i n t o  t h e  p l a n  would a c c r u e  

t o  o t h e r  employees  and p r i m a r i l y  t o  t h e  p r e s i d e n t  of t h e  company. 

However, s h e  h a s  p r e s e n t e d  no  e v i d e n c e  from which an  i n f e r e n c e  

may r e a s o n a b l y  be drawn t h a t  t h e  emp loye r  d i s c h a r g e d  h e r  w i t h  a n  

i n t e n t  o r  m o t i v e  to d e p r i v e  h e r  of  b e n e f i t s .  H e r  claim for c o e r -  

c i v e  i n t e r f e r e n c e  unde r  29 U.S.C. § 1 1 4 1  i s  p u r e l y  s p e c u l a t i v e  

and  c o n j e c t u r a l  w i t h o u t  any  e v i d e n t i a r y  f o u n d a t i o n .  

Gates'  c l a i m  f o r  i n t e n t i o n a l  i n £  l i c t i o n  of  e m o t i o n a l  

d i s t r e s s  mus t  a lso  f a i l .  The u n c o n t r a d i c t e d  f a c t s  show t h a t  s h e  

was " r a t h e r  d i s t u r b e d "  and "k ind  o f  i n  shock ."  Under any  known 

s t a n d a r d  t h e s e  a l l e g a t i o n s  are i n s u f f i c i e n t  to e n t i t l e  h e r  to 

r e c o v e r .  K e l l y  v.  Lowney & W i l l i a m s ,  I n c .  ( 1 9 4 2 ) ,  1 1 3  Mont. 

385 ,  1 2 6  P.2d 486; H e l t o n  v.  Rese rve  L i f e  I n s u r a n c e  C o .  (D.Mont.,  

A p p e l l a n t  a r g u e s  t h e  r e s p o n d e n t  v i o l a t e d  s e c t i o n  39-2-503, 

MCA, b y  f a i l i n g  to  g i v e  n o t i c e  p r i o r  to t e r m i n a t i o n .  T h a t  

s t a t u t e ,  however ,  d o e s  n o t  r e q u i r e  p r i o r  n o t i c e .  Re i t e r  v.  

Y e l l o w s t o n e  Co  . , s u p r a .  

We need n o t  d i s c u s s  i n  d e t a i l  t h e  o t h e r  c l a i m s  f o r  r e l i e f  

which  are l i s t e d  above .  The a p p e l l a n t  f a i l e d  to meet h e r  b u r d e n  

o f  p r e s e n t i n g  e v i d e n c e  which raises a g e n u i n e  i s s u e  o f  material  

f a c t  f o r  d e t e r m i n a t i o n  a t  a t r i a l .  

The summary judgment  is a £  f i r m e d  i n  p a r t  and r e v e r s e d  i n  

p a r t  and t h e  c a s e  is remanded f o r  f u r t h e r  p r o c e e d i n g s  i n  accor- 

d a n c e  w i t h  t h i s  o p i n i o n .  

Ch ie f  J u s t i c e  

W e  c o n c u r :  
/"\ 



J u s t i c e  Fred J. Weber s p e c i a l l y  concurs:  

I concur w i th  t h e  holding of  t h e  foregoing  m a j o r i t y  

op in ion  i n  a l l  r e s p e c t s .  In a d d i t i o n ,  I would p o i n t  o u t  

t h a t  i n  t h e  cou r se  of  f u r t h e r  proceedings  t h e  employee 

handbook would be p rope r ly  admiss ib le  a s  evidence t o  be 

cons idered  in determining whether t h e  respondent  had breached 

t h e  covenant of  good f a i t h  and f a i r  d e a l i n g  owing t o  t h e  

a p p e l l a n t .  

J u s t i c  


