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M r .  J u s t i c e  Frank B. Morrison, Jr. ,  d e l i v e r e d  t h e  Opinion 
of  t h e  Court .  

Following a  ju ry  t r i a l  be fo re  t h e  T h i r t e e n t h  J u d i c i a l  

D i s t r i c t  Court ,  Yellowstone County, t h e  defendant ,  James 

Monte Ta te  was convic ted  of bu rg l a ry  and sentenced t o  t e n  

(10) y e a r s  i n  t h e  Montana S t a t e  P r i son .  Defendant appea l s .  

The f a c t s  p e r t i n e n t  t o  t h e  i s s u e  r a i s e d  i n  t h i s  appea l  

can be conc i se ly  s t a t e d  a s  fo l lows:  

On A p r i l  29, 1980, an  in format ion  was f i l e d  i n  t h e  

D i s t r i c t  Court  charging defendant  w i th  t h e  o f f e n s e  of 

burg la ry .  The defendant  en t e red  a  p l e a  of n o t  g u i l t y  t o  t h e  

charge.  A t r i a l  was he ld  on March 1 0 t h  and l l t h ,  1981. 

A t  t r i a l ,  a f t e r  t h e  S t a t e  had p re sen ted  i t s  opening 

s t a t emen t ,  t h e  defendant  reques ted  t o  speak p r i v a t e l y  w i t h  

t h e  p r e s i d i n g  judge. The judge and defendant  then  con fe r r ed  

i n  chambers wi thout  a t t o r n e y s  p r e s e n t .  

The defendant  i n d i c a t e d  he had second thoughts  about  a  

p r i o r  p l e a  ba rga in  o f f e r .  The defendant  s t a t e d  he had a  

d r i n k i n g  problem and wanted he lp  i n  overcoming t h a t  problem. 

He d e s i r e d  placement i n  an a l c o h o l  t r ea tmen t  f a c i l i t y  and 

p roba t ion  i n  exchange f o r  a  g u i l t y  p l e a .  

The judge ques t ioned  defendant  r ega rd ing  t h e  de fendan t ' s  

d r ink ing .  Defendant s t a t e d  he had had t h e  problem s i n c e  he 

was s i x t e e n  (16) o r  seventeen (17)  and t h a t  he had j u s t  

tu rned  age e igh teen  ( 1 8 ) .  He s t a t e d  he had committed o t h e r  

b u r g l a r i e s  a s  a j u v e n i l e ,  a l l  whi le  i n t o x i c a t e d .  Defendant 

admi t ted  t o  us ing  mari juana o c c a s i o n a l l y ,  and t o  having 

t r i e d  o t h e r  drugs .  

The judge then con fe r r ed  wi th  t h e  a t t o r n e y s  o u t  of t h e  

presence  of t h e  defendant .  The judge i n d i c a t e d  t h a t  he w a s  



". . . t u r n i n g  over  t h e  p o s s i b i l i t y  of a  g u i l t y  p l e a  t o  

f i r s t  send him up t o  Galen, run  him through t h e  t r ea tmen t ,  

and then  when he g e t s  back, p u t  him up i n  Swan River on a  

5-year sen tence  . . ." The S t a t e  d i d  n o t  o b j e c t  t o  t h e  

p l an .  

Defense counse l  then con fe r r ed  wi th  t h e  defendant .  No 

r eco rd  was made a t  t h i s  conference;  appa ren t ly  t h e  defendant  

r e j e c t e d  t h e  p l an  because no g u i l t y  p l e a  was e n t e r e d  and t h e  

t r i a l  resumed. 

Defendant was found g u i l t y  and sentenced by t h e  p r e s i d i n g  

judge t o  a  t e r m  of t e n  (10) y e a r s  i n  t h e  Montana S t a t e  

P r i son .  The judge based t h i s  sen tence  on t h e  pre-sentence 

r e p o r t ,  t h e  f a c t s  adduced a t  t r i a l ,  t h e  d e f e n d a n t ' s  age,  and 

t h e  o p p o r t u n i t i e s  a v a i l a b l e  under t h e  p a r o l e  p r o v i s i o n s  i n  

Montana. 

The s o l e  i s s u e  r a i s e d  on appea l  i s  whether t h e  defendant  

was punished f o r  e x e r c i s i n g  h i s  r i g h t  t o  a  ju ry  t r i a l .  

A s  noted i n  S t a t e  v .  Baldwin (1981) ,  Mont. I 

629 P.2d 2 2 2 ,  38 St.Rep. 882, "To punish a  person f o r  e x e r c i s i n g  

a c o n s t i t u t i o n a l  r i g h t  i s  a  b a s i c  due process  v i o l a t i o n "  

( c i t a t i o n s  o m i t t e d ) ,  629 P.2d a t  225, 38 St.Rep. a t  884-85. 

This  Court  a l s o  acknowledged i n  Baldwin, sup ra ,  t h a t :  

" [ i ]  t may be d i f f i c u l t  t o  d i s t i n g u i s h  between 
s i t u a t i o n s  where l en i ency  i s  o f f e r e d  i n  ex- 
change f o r  a  p l e a  and s i t u a t i o n s  where t h e  
defendant  i s  punished f o r  e x e r c i s i n g  h i s  r i g h t  
t o  t r i a l  by jury ."  629 P.2d a t  225, 38 St.Rep. 
a t  885. 

I n  o r d e r  t o  e l i m i n a t e  t h i s  d i f f i c u l t y  and a l s o  t o  

p r o t e c t  a  c r imina l  d e f e n d a n t ' s  c o n s t i t u t i o n a l  r i g h t s ,  t h i s  

Court  i n  Baldwin adopted ABA s t anda rd  14-sec. 1 . 8 ( b ) ,  ABA 

S tandards  f o r  Criminal  J u s t i c e  (2d. ed.  1980) .  This  s t anda rd  

d e c l a r e s  t h a t :  



" ( b )  The c o u r t  should n o t  impose upon a  defen- 
d a n t  any sen tence  i n  excess  of t h a t  which would 
be  j u s t i f i e d  by any of t h e  p r o t e c t i v e ,  d e t e r r e n t ,  
o r  o t h e r  purposes of t h e  c r i m i n a l  law because 
t h e  defendant  has  chosen t o  r e q u i r e  t h e  prosecu- 
t i o n  t o  prove g u i l t  a t  t r i a l  r a t h e r  than t o  
e n t e r  a p l e a  of g u i l t y  o r  no lo  contendere . "  

To implement t h i s  s t anda rd  and f a c i l i t a t e  j u d i c i a l  review,  

w e  dec l a red  i n  Baldwin t h a t :  

". . . a  sen tenc ing  c o u r t  which becomes involved 
i n  t h e  p l e a  barga in ing  p roces s ,  and which imposes 
a  ha r she r  sen tence  a f t e r  t r i a l  than was o f f e r e d  
i n  exchange f o r  a  g u i l t y  p l e a ,  must s p e c i f i c a l l y  
p o i n t  -- o u t  t h e  f a c t o r s  t h a t  j u s t i f y  t h e  i nc reased  - 
sen tence ."  629 P.2d a t  226, 3 8  St.Rep. a t  886. 
(Emphasis added.) 

I n  t h i s  c a s e ,  t h e  sen tenc ing  c o u r t  imposed i t s e l f  i n  

t h e  p l e a  barga in ing  process  and suggested t h a t  defendant  be  

sentenced t o  t r ea tmen t  a t  t h e  Galen Alcohol ic  Treatment 

Center  and then f i v e  ( 5 )  yea r s  a t  Swan River i n s t e a d  of t h e  

Montana S t a t e  P r i son .  This o f f e r  w a s  based p r i m a r i l y  on t h e  

c o u r t ' s  b e l i e f  t h a t  t h e  defendant  d i d  have a  d r i n k i n g  problem 

and a l s o  because t h e  defendant  w a s  on ly  e igh teen  (18) y e a r s  

o l d .  

Following t r i a l  defendant  was sentenced t o  t e n  ( 1 0 )  

y e a r s  i n  t h e  Montana S t a t e  P r i son .  The c o u r t  s t a t e d  t h a t  i t  

based t h i s  sen tence  on ". . . a l l  of t h e  f a c t s  t h a t  a r e  set  

f o r t h  i n  t h e  Pre-Sentence Report  and cons ide r ing  t h e  f a c t s  

of t h e  t r i a l  of t h i s  a c t i o n ,  and cons ide r ing  a l s o  t h e  f a c t  

t h a t  you a r e  18 y e a r s  of age and t h a t  t h e  o p p o r t u n i t i e s  t h a t  

a r e  g iven  t o  you under t h e  p a r o l e  r i g h t s  i n  t h i s  S t a t e .  . ." 
To a  l a r g e  degree ,  t h e  sen tenc ing  c o u r t  had much of  

t h i s  in format ion  a t  i t s  d i s p o s a l  when it o f f e r e d  t h e  o r i g i n a l  

p l e a  barga in  t o  t h e  defendant .  I t  i s  imposs ib le  t o  determine 

what new informat ion  o r  f a c t s  l e d  t h e  sen tenc ing  c o u r t  t o  

i n c r e a s e  t h e  sen tence .  Enumerating t h e  gene ra l  grounds f o r  

t h e  de fendan t ' s  s en t ence  does n o t  " p o i n t  o u t  t h e  f a c t o r s "  

j u s t i f y i n g  t h e  i nc reased  sen tence  w i t h  s u f f i c i e n t  s p e c i f i c i t y ,  



a s  r e q u i r e d  by Baldwin, supra .  

We no te  t h a t  t h e  sen tenc ing  c o u r t  i n  t h i s  c a s e  rendered 

i t s  d e c i s i o n  on March 2 0 ,  1981, approximately  s i x  weeks 

p r i o r  t o  our  d e c i s i o n  i n  Baldwin. A s  a  r e s u l t ,  i t s  d e c i s i o n  

could n o t  conform wi th  t h e  Baldwin requirements .  I n  l i g h t  

of t h i s ,  we v a c a t e  t h e  d e f e n d a n t ' s  sen tence  and remand t h i s  

c a s e  f o r  re - sen tenc ing  i n  conformity  w i t h  ~ a l d w i n .  

W e  Concur: 

%oce&.9 
Chief.  J u s t i c e  
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