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M r .  J u s t i c e  Fred J. Weber d e l i v e r e d  t h e  Opinion of t h e  
Court .  

The G a r f i e l d  County Bank (Bank) of Jordan ,  Montana, 

f i l e d  a  c r e d i t o r ' s  c la im a g a i n s t  t h e  e s t a t e  of  David Larry 

Harbaugh (Larry  Harbaugh). The e s t a t e  d i sa l lowed t h e  c la im.  

The Bank p e t i t i o n e d  t h e  D i s t r i c t  Court  of t h e  S i x t e e n t h  

J u d i c i a l  D i s t r i c t ,  G a r f i e l d  County, Montana, f o r  al lowance 

of  t h e  c la im.  The p e t i t i o n  was denied and t h e  Bank appealed.  

W e  r e v e r s e  t h e  D i s t r i c t  Court .  

I n  May, 1976, Robert  Baugh, A l t a  Baugh, and Larry  

Harbaugh s igned a promissory no te  w i th  t h e  G a r f i e l d  County 

Bank i n  t h e  amount of  $15,000. The n o t e  was payable  i n  

monthly i n s t a l l m e n t s  of $198.23 u n t i l  1986, when t h e  ba lance  

was due. The promissory n o t e  conta ined  t h e  fo l lowing  language:  

"Upon any d e f a u l t  i n  t h e  payment of i n t e r e s t  
o r  p r i n c i p a l ,  o r  i f  t h e  ho lder  hereof a t  any 
t i m e  i n  good f a i t h  b e l i e v e s  t h a t  t h e  p r o s p e c t  
of due and punc tua l  payment of t h i s  n o t e  i s  
impaired,  t h i s  no t e  s h a l l  become immediately 
due and payable  a t  t h e  o p t i o n  of t h e  ho lde r  
hereof . "  

T h e  proceeds of t h e  no te  w e r e  used by Robert  Baugh and 

A l t a  Baugh t o  b u i l d  a  basement, w e l l ,  and sewer on t e n  a c r e s  

of l and  he ld  i n  j o i n t  tenancy by Paul  Harbaugh, Corne l i a  

Harbaugh and Lar ry  Harbaugh. Pau l  Harbaugh and Corne l ia  

Harbaugh a r e  t h e  p a r e n t s  of Larry  Harbaugh. The t e n  a c r e s  

of l and  were l e a s e d  t o  Robert  Baugh pu r suan t  t o  a w r i t t e n  

l e a s e  f o r  a  t e r m  of n ine ty-n ine  yea r s .  The l e a s e  conta ined  

a  c l a u s e  s p e c i f i c a l l y  fo rb idd ing  t h e  s u b l e t t i n g  of t h e  

premises by Robert  Baugh wi thout  t h e  p r i o r  consen t  of t h e  

l e s s o r s .  The l and  on which t h e  basement, w e l l  and sewer a r e  

l o c a t e d  i s  i n  t h e  mids t  of t h e  ranch owned by Paul  Harbaugh 

and Corne l i a  Harbaugh. 



A t  t h e  t i m e  t h e  l o a n  w a s  made, Rob c t  Baugh and La r ry  

Harbaugh i n t ended  t o  become p a r t n e r s  i n  t h e  r anch ing  b u s i n e s s  

on t h e  Harbaugh ranch .  Rober t  Baugh i n i t i a l l y  approached 

t h e  Harbaughs abou t  o b t a i n i n g  t h e  l o a n  and w a s  d i r e c t e d  t o  

go t o  t h e  G a r f i e l d  County Bank. The G a r f i e l d  County Bank 

i n s i s t e d  t h a t  La r ry  Harbaugh c o s i g n  t h e  promissory  n o t e  

s i n c e  Rober t  Baugh was unab l e  t o  g i v e  any s e c u r i t y  f o r  t h e  

no t e .  A f t e r  t h e  basement,  w e l l  and s e w e r  w e r e  b u i l t ,  Rober t  

Baugh and La r ry  Harbaugh dec ided  n o t  t o  become p a r t n e r s  and 

Rober t  Baugh moved t o  Jo rdan .  

La r ry  Harbaugh d i e d  on November 5, 1979,  and t h e  p r o b a t e  

of  t h e  estate  was opened on November 26, 1979. On December 

6 ,  1979, t h e  f i r s t  n o t i c e  t o  c r e d i t o r s  was pub l i shed  i n  t h e  

Jo rdan  Tr ibune .  The G a r f i e l d  County Bank f i l e d  a  c l a i m  

a g a i n s t  t h e  estate o f  La r ry  Harbaugh on February  1 3 ,  1980. 

The c l a im  was based upon t h e  promissory  n o t e  and w a s  i n  t h e  

amount of $11,054.78. The c r e d i t o r ' s  c l a i m  was d i s a l l owed  

on June  23, 1980, and a  p e t i t i o n  f o r  a l lowance  o f  t h e  c l a im  

was f i l e d  by t h e  G a r f i e l d  County Bank on J u l y  25, 1980. 

Hear ing on t h e  p e t i t i o n  was had on January  6, 1981. The 

D i s t r i c t  Cou r t  r e f u s e d  t o  g r a n t  t h e  Bank 's  p e t i t i o n  f o r  

a l lowance  of the c l a im ,  and t h i s  a p p e a l  fo l lowed.  

The G a r f i e l d  County Bank ha s  r a i s e d  two i s s u e s  i n  i t s  

a p p e a l  : 

(1) Did t h e  d e a t h  o f  Lar ry  Harbaugh e s t a b l i s h  a  b a s i s  

f o r  invok ing  t h e  a c c e l e r a t i o n  c l a u s e  of  t h e  promissory  no t e?  

( 2 )  Did t h e  D i s t r i c t  Cour t  err  by comple te ly  e x o n e r a t i n g  

t h e  e s t a t e  of La r ry  Harbaugh from l i a b i l i t y  on t h e  no t e?  

W e  f i n d  t h a t  t h e  f i r s t  i s s u e  i s  n o t  p r o p e r l y  b e f o r e  

t h i s  Cour t .  The Bank a rgued  b o t h  a t  t h e  h e a r i n g  below and 

on  a p p e a l  t h a t  s e c t i o n  30-1-208, MCA, and t h e  a c c e l e r a t i o n  

c l a u s e  of t h e  n o t e  gave  t h e  Bank t h e  r i g h t  t o  d e c l a r e  t h e  



n o t e  due and payable  i f  t h e  Bank had a  good f a i t h  b e l i e f  

t h a t  t h e  dea th  of Larry  Harbaugh had impaired t h e  p r o s p e c t  

of  payment of t h e  no te .  However, n e i t h e r  t h e  c la im a g a i n s t  

t h e  e s t a t e  nor t h e  p e t i t i o n  f o r  al lowance of c la im reques t ed  

more than  t h e  e s t ab l i shmen t  of t h e  e x i s t e n c e  of t h e  d e b t  

c r e a t e d  by t h e  s i g n i n g  of t h e  promissory no te .  The Bank d i d  

n o t  ask  t h a t  t h e  e n t i r e  ba lance  be d e c l a r e d  due and owing. 

Therefore ,  t h e  f i r s t  i s s u e  r a i s e d  by t h e  Bank i s  n o t  p rope r ly  

b e f o r e  u s  and w e  d e c l i n e  t o  r u l e  upon it. 

A s  t o  t h e  second i s s u e ,  w e  f i n d  t h a t  t h e  D i s t r i c t  Court  

e r r e d  by i s s u i n g  i t s  o r d e r  which, i n  e f f e c t ,  completely 

exonerated t h e  Harbaugh e s t a t e  from any l i a b i l i t y  under t h e  

no te .  S ince  Harbaugh s igned  t h e  ins t rument  f o r  t h e  purpose 

of l end ing  h i s  name t o  another  p a r t y  t o  t h e  i n s t rumen t ,  he 

was an accommodation maker. Sec t ion  30-3-415(1), MCA. 

I n  Montana an accommodation maker i s  p r i m a r i l y  l i a b l e  

on t h e  ins t rument  which he s i g n s .  

"Subsect ion (1) recognizes  t h a t  a n  accommoda- 
t i o n  p a r t y  i s  always a s u r e t y  (which i n c l u d e s  
a  g u a r a n t o r ) ,  and it i s  h i s  on ly  d i s t i n g u i s h -  
i n g  f e a t u r e .  He d i f f e r s  from o t h e r  s u r e t i e s  
only  i n  t h a t  h i s  l i a b i l i t y  i s  on t h e  ins t rument  
and he  i s  a  s u r e t y  f o r  ano the r  p a r t y  t o  it. 
H i s  o b l i g a t i o n  i s  t h e r e f o r e  determined by t h e  
c a p a c i t y  i n  which he s i g n s .  An - accommodation 
maker o r  a c c e p t o r  i s  bound on -- t h e  ins t rument  
w i t h o u t a n y  r e s o r t 7 0  -- h i s  p r i n c i p a l ,  wh i l e  an  
accommodation i n d o r s e r  may be l i a b l e  on ly  a f t e r  
presentment ,  n o t i c e  of d i shonor  and p r o t e s t .  " 
O f f i c i a l  Comment, s e c t i o n  30-3-415, MCA, (Anno- 
t a t i o n s )  (emphasis s u p p l i e d ) .  

An accommodation maker was a l s o  p r i m a r i l y  l i a b l e  on t h e  

ins t rument  p r i o r  t o  t h e  adopt ion of t h e  Uniform Commercial 

Code. A s  t h i s  Court  s a i d  i n  Merchants '  Nat. Bank v. Smith 

(1921) ,  59 Mont. 280, 196 P.  523: 

". . . t h e  f a c t  t h a t  L e e  s igned  t h e  n o t e  with- 
o u t  r e c e i v i n g  any p a r t  of t h e  c o n s i d e r a t i o n ,  
and f o r  t h e  purpose only  of l end ing  h i s  name 
t o  Smith, does n o t  a l t e r  h i s  s i t u a t i o n .  H e  



i s  l i a b l e  no twi ths tanding  t h e  bank, a t  t h e  
t ime it took t h e  no te ,  knew him t o  be only  an  
accommodation p a r t y .  . . I n  o t h e r  words, t h e  
f a c t  t h a t  he i s  an accommodation maker g i v e s  
r ise t o  a  duty  on h i s  p a r t  t o  t h e  ho lder  f o r  
va lue ,  no g r e a t e r ,  o r  l e s s  o r  d i f f e r e n t ,  t han  
t h a t  imposed upon a  maker who r ece ived  va lue . "  
59 Mont. a t  292, 196 P .  a t  525. 

The d e a t h  of Larry  Harbaugh d i d  n o t  e x t i n g u i s h  h i s  

o b l i g a t i o n .  Nei ther  t h e  U.C.C. ,  nor  t h e  s t a t u t e s  on guaran ty  

and s u r e t y s h i p ,  p rov ide  t h a t  d e a t h  r e s u l t s  i n  t h e  d i scha rge  

o r  exonera t ion  of one i n  Larry  Harbaugh's p o s i t i o n .  See 

s e c t i o n s  30-3-601, MCA; T i t l e  28, chap te r  11, p a r t  2 ,  MCA; 

and T i t l e  28, chap te r  11, p a r t  4 ,  MCA. Indeed,  t h e  common 

law r u l e  i s  t h a t  dea th  does no t  exone ra t e  a  s u r e t y .  U.S. ex 

rel .  Wilhelm v. Chain (1937) ,  300 U.S. 31, 57 S . C t .  394, 81 

The D i s t r i c t  Court  should have found t h a t  t h e  e s t a t e  

owed t h e  ba lance  under t h e  t e r m s  of t h e  promissory n o t e ,  

t h a t  o b l i g a t i o n  being a s  an accommodation maker. I n  accordance 

wi th  s e c t i o n  72-3-805(2), t h e  c o u r t  should have al lowed t h e  

c la im i n  f u l l .  W e  n o t e  t h a t  such al lowance does n o t  n e c e s s a r i l y  

r e q u i r e  payment i n  f u l l  o r  i n  p a r t  by t h e  estate. 

The payment of c la ims  i s  provided f o r  i n  s e c t i o n s  72-3- 

808, 72-3-814 and 72-3-815, MCA. There a r e  a number of 

a l t e r n a t i v e s  a v a i l a b l e  t o  t h e  pe r sona l  r e p r e s e n t a t i v e  w i t h  

r ega rd  t o  payment. A s  an  example, t h e  pe r sona l  r e p r e s e n t a t i v e  

may seek t o  compromise t h e  o b l i g a t i o n  of t h e  e s t a t e .  The 

pe r sona l  r e p r e s e n t a t i v e ,  of  course ,  may pay t h e  same i n  

cash .  I n  t h i s  i n s t a n c e ,  it appears  t h a t  s e c t i o n  72-3-814(2) 

i s  p a r t i c u l a r l y  a p p r o p r i a t e .  Under t h a t  s e c t i o n ,  t h e  p e r s o n a l  

r e p r e s e n t a t i v e  could p e t i t i o n  t h e  c o u r t  i n  a  s p e c i a l  proceeding 

f o r  t h a t  purpose t o  a r r ange  f o r  p o s s i b l e  payment on t h e  

happening of t h e  contingency t h a t  t h e  primary maker d e f a u l t s  



i n  payment, w i t h  such payment t o  b e  s ecu red  by a mortgage o r  

o t h e r  s e c u r i t y  on e s t a t e  p r o p e r t y .  Such a n  ar rangement  

would a l l o w  d i s t r i b u t i o n  of a s s e t s  w i t h o u t  a r e q u i r e d  advance 

payment o f  t h e  n o t e ,  and y e t  would g i v e  t h e  Bank t h e  s e c u r i t y  

which i s  r ea sonab ly  nece s sa ry  i f  t h e r e  i s  t o  be  a postponement 

i n  t i m e  o f  payment. Such a p rocedure  would a l l o w  t h e  makers 

Rober t  and A l t a  Baugh t o  c o n t i n u e  t o  make t h e  payments f o r  

which t hey  a r e  r e s p o n s i b l e .  

The o r d e r  of  t h e  D i s t r i c t  Cour t  d i s a l l o w i n g  t h e  c l a im  

i s  r eve r sed .  The Dis t r i c t  Cour t  i s  d i r e c t e d  t o  e n t e r  i t s  

o r d e r  a l l owing  t h e  c l a i m ,  s u b j e c t  t o  t h e  f u r t h e r  d e t e r m i n a t i o n  

o f  t h e  manner o f  payment i n  accordance  w i t h  t h e  p r o b a t e  

p rocedures .  

W e  Concur: 

Chief  J u s t i c e  

I concur  i n  the  r e s u l t .  

C h i e f  J u s t i c e  


