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M r .  J u s t i c e  Frank B. Morrison, J r . ,  d e l i v e r e d  t h e  Opinion of 
t h e  Court .  

~ p p e l l a n t ,  ~ o u i s  M. K i s ,  appea l s  from t h e  Findings  of  

F a c t  and Conclusions of Law en te red  on January 8 ,  1981, and 

Judgment e n t e r e d  on January 15,  1981, by t h e  D i s t r i c t  Court  

of t h e  Eleventh J u d i c i a l  D i s t r i c t .  This  judgment d i s t r i b u t e d  

t h e  r e a l  and pe r sona l  p rope r ty  of t h e  p a r t i e s  t o  t h i s  

d i s s o l u t i o n .  

Louis and Marge K i s  were marr ied June 30, 1960. I t  w a s  

a  second marr iage  f o r  both.  A t  t h e  t i m e  of t h e  marr iage ,  

Marge K i s  had two c h i l d r e n  and Louis K i s  had one c h i l d .  No 

c h i l d r e n  were born t o  t h e  marr iage.  A l l  t h r e e  c h i l d r e n  w e r e  

emancipated when t h e  d i s s o l u t i o n  proceedings  were i n s t i t u t e d .  

A t  t h e  t ime of t h e  marr iage ,  Louis K i s  had been employed 

a s  a  warden f o r  t h e  Montana F i s h  and Game Department f o r  

approximately s i x  yea r s .  Marge K i s  worked a s  a bookkeeper. 

From 1960 t o  1965, Louis was t r a n s f e r r e d  s e v e r a l  t i m e s ,  

f i n a l l y  being permanently l o c a t e d  i n  K a l i s p e l l ,  Montana. 

With j o i n t  proceeds ,  t h e  p a r t i e s  purchased p rope r ty  on Foys 

Lake and cons t ruc t ed  a  home. They l a t e r  purchased two 

a d d i t i o n a l  l o t s  on Foys Lake wi th  j o i n t  proceeds.  

During t h e  marr iage ,  both  p a r t i e s  cont inued t o  work. 

Louis w a s  promoted by t h e  F i sh  and Game Department t o  c a p t a i n  

Warden i n  charge of t h e  Northwest Montana D i s t r i c t .  A t  t h e  

t ime of t r i a l ,  h i s  s a l a r y  was $19,400.00 p e r  year .  ~ d d i t i o n a l l y ,  

he bought,  s o l d  and t r aded  a r t ,  cameras, guns and photographs,  

t h u s  ea rn ing  approximately $3,000.00 p e r  yea r .  

Marge K i s  w a s  self-employed as a  bookkeeper. I n  a d d i t i o n ,  

s h e  i n v e s t e d  and specu la t ed  i n  t h e  purchase  of commercial 

p rope r ty .  A t  t h e  t i m e  of t r i a l ,  Marge K i s  owned and mainta ined 

s o l e l y , a n d  i n  p a r t n e r s h i p  wi th  o t h e r  i n d i v i d u a l s ,  s e v e r a l  



r e n t a l  p r o p e r t i e s .  H e r  annua l  income p r i o r  t o  t r i a l  had 

ranged from a  low of $6,500.00 t o  a  h i g h  of $13,500.00. 

On June 4 ,  1976, Lou is  K i s  f i l e d  a  p e t i t i o n  f o r  d i s -  

s o l u t i o n  o f  t h e  mar r iage .  Hear ings  i n  t h e  matter w e r e  he ld ,  

and on October 10 ,  1978, a  p a r t i a l  d e c r e e  w a s  e n t e r e d  by t h e  

D i s t r i c t  Cou r t  d i s s o l v i n g  t h e  mar r i age  and making a n  award 

of  p e r s o n a l  p r o p e r t y ,  p u r s u a n t  t o  a n  agreement reached  by 

t h e  p a r t i e s .  Th i s  agreement awarded Louis  K i s  p e r s o n a l  

p r o p e r t y  t o t a l i n g  $17,917.50 and Marge K i s  p r o p e r t y  t o t a l i n g  

$10,693.73. 

Subsequen t ly ,  on January  8 ,  1981, t h e  D i s t r i c t  Cour t  

e n t e r e d  F ind ings  o f  F a c t  and Conclus ions  o f  Law. 

The D i s t r i c t  Cou r t  de termined t h a t  Lou is  K i s  was i n  

good h e a l t h  and h i g h l y  employable due  t o  h i s  law enforcement  

background and o t h e r  income e a r n i n g  v o c a t i o n s .  The c o u r t  

a l s o  found t h a t  Lou is  K i s  had a  v e s t e d  r i g h t  t o  h i s  G a m e  

Warden r e t i r e m e n t  b e n e f i t s  and found t h a t  t h e  c o s t  of  a n  

a n n u i t y  p rov id ing  s i m i l a r  b e n e f i t s  w a s  $118,833.00. 

The D i s t r i c t  Cou r t  found Marge K i s  t o  be  i n  o n l y  f a i r  

h e a l t h  a s  a  r e s u l t  o f  s e v e r a l  o p e r a t i o n s  and an  impairment  

t o  h e r  r i g h t  arm. The c o u r t  found t h a t  Marge 's  h e a l t h  

a f f e c t e d  h e r  a b i l i t y  t o  r e p a i r  and m a i n t a i n  h e r  r e n t a l  

p r o p e r t i e s ,  a s  w e l l  a s  perform bookkeeping f u n c t i o n s .  

The D i s t r i c t  Cou r t  made s p e c i f i c  f i n d i n g s  r e g a r d i n g  t h e  

v a l u e s  of  t h e  r e a l  p r o p e r t i e s  owned by t h e  p a r t i e s  and 

determined t h e  l i a b i l i t i e s  owed by each.  The c o u r t  s p e c i f i c a l l y  

found t h a t  each  p a r t y ' s  b u s i n e s s  and job  i n t e r e s t s  w e r e ,  f o r  

t h e  most p a r t ,  s e p a r a t e .  Each p a r t y  had ma in t a ined  s e p a r a t e  

bank accounts .  The D i s t r i c t  Cour t  de te rmined  t h a t  a l t hough  

Louis  K i s  had co-s igned s e v e r a l  bank n o t e s ,  such a c t i o n  was 

t a k e n  a t  t h e  r e q u e s t  of  l end ing  i n s t i t u t i o n s .    he c o u r t  



found t h a t  a t  a l l  t imes Marge K i s  was i n  p a r t n e r s h i p  w i th  

o t h e r  i n d i v i d u a l s  i n  h e r  bus iness  t r a n s a c t i o n s  and Louis K i s  

was never a p a r t n e r .  

Based on i t s  f i n d i n g s  t h e  D i s t r i c t  Court  apport ioned 

t h e  m a r i t a l  p rope r ty  a s  fo l lows:  

"A. The house and two l o t s  on Foys Lake, 
7 0 %  t o  t h e  husband and 30% t o  t h e  wi fe .  

"B. The F i s h  and Game Pension t o  t h e  
husband. 

"C. A l l  t h e  pe r sona l  p rope r ty  a s  he re to -  
f o r e  d i s t r i b u t e d  i n  t h e  F ind ings  of Fac t  
and by s t i p u l a t i o n  of t h e  p a r t i e s  a s  t h e r e -  
i n  s e t  f o r t h .  

"D .  The Whi te f i sh  A r m s  Appartments t o  t h e  
wi fe .  

"E. E a s t s i d e  S u p e r e t t e  ( p a r c e l  K )  t o  t h e  
wi fe .  

"F. The Pfrimmer House ( p a r c e l  L )  t o  t h e  
wi fe .  

" G .  Western Acres duplex ( p a r c e l  G )  t o  t h e  
wife .  

"H.  The K . P . H .  p a r t n e r s h i p  t o  t h e  wi fe .  

"I.  Proceeds from t h e  d e f a u l t  duplex i n  
Whi te f i sh  ( p a r c e l  C )  l e s s  t h e  amount pa id  
t o  M r .  O'Brien f o r  A t t o r n e y ' s  f e e s ,  t o  t h e  
wife .  

"J. Any o t h e r  bus ines s  p r o p e r t i e s  t o  t h e  
wi fe . "  

A judgment i n  accordance wi th  t h e  above apport ionment 

was e n t e r e d  on January 15,  1981. 

I s s u e s  on appea l  a r e :  

(1) Whether t h e  Game Warden r e t i r e m e n t  b e n e f i t s  a r e  a 

m a r i t a l  a s s e t ?  

( 2 )  Whether t h e  D i s t r i c t  Court  e r r e d  i n  admi t t ing  

evidence of t h e  c o s t  of an annui ty  t o  e s t a b l i s h  t h e  p r e s e n t  

v a l u e  of t h e  Game Warden r e t i r e m e n t  b e n e f i t s ?  

( 3 )  Whether t h e  D i s t r i c t  Court  f a i l e d  t o  determine t h e  

n e t  worth of t h e  m a r i t a l  e s t a t e ?  



( 4 )  Whether t h e  D i s t r i c t  C o u r t ' s  appor t ionment  of  t h e  

m a r i t a l  a s s e t s  i s  suppor ted  by s u b s t a n t i a l  evidence?  

( 5 )  Whether t h e  D i s t r i c t  Cour t  abused i t s  d i s c r e t i o n  

by o r d e r i n g  t h e  Foys Lake r e s i d e n c e  and l o t s  s o l d  u n l e s s  an  

agreement w a s  reached between t h e  p a r t i e s ?  

Appe l l an t ,  Louis  K i s ,  f i r s t  contends  t h a t  h i s  r e t i r e m e n t  

b e n e f i t s ,  stemming from h i s  s e r v i c e  w i t h  t h e  Montana F i s h  

and Game Department,  shou ld  n o t  be  cons ide red  a s  a  m a r i t a l  

a s s e t  f o r  d i s s o l u t i o n  purposes .  Louis  K i s  re l ies  mainly  on 

t h e  r e c e n t  Uni ted  S t a t e s  Supreme Cour t  d e c i s i o n ,  McCarty v .  

McCarty (1981 ) ,  U.S. , 101  S.Ct.  2728, and a l s o  

Montana s t a t u t e ,  s e c t i o n  19-8-804, MCA. 

I n  McCarty, t h e  Uni ted  S t a t e s  Supreme Cour t  dec ided  

t h a t  m i l i t a r y  r e t i r e m e n t  b e n e f i t s  cou ld  n o t  be  cons ide red  

community p r o p e r t y  t o  be  d iv ided  e q u a l l y  i n  d i v o r c e  proceed- 

i n g s .  Th i s  d e c i s i o n  was based p r i m a r i l y  on t h e  d e t e r m i n a t i o n  

t h a t  C a l i f o r n i a ' s  community p r o p e r t y  laws c o n f l i c t e d  w i t h  

s p e c i f i c  f e d e r a l  s t a t u t e s  r ega rd ing  m i l i t a r y  r e t i r e m e n t  

b e n e f i t s .  The re fo re ,  f e d e r a l  law preempted t h e  s t a t e  s t a t u t e s .  

A s  t h e  c a s e  b e f o r e  t h i s  Cour t  does n o t  i n v o l v e  a  m i l i t a r y  

r e t i r e m e n t  b e n e f i t ,  t h e  McCarty d e c i s i o n  i s  n o t  c o n t r o l l i n g .  

S e c t i o n  19-8-805, MCA, r e l a t i n g  t o  Game Warden r e t i r e m e n t  

b e n e f i t s ,  p rov ides :  

"Any money r e c e i v e d  o r  t o  be p a i d  a s  a  member's 
a n n u i t y ,  s t a t e  a n n u i t y ,  o r  r e t u r n  of  deduc t i ons  
o r  t h e  r i g h t  of any of t h e s e  s h a l l  be exempt 
from any s t a t e  o r  munic ipa l  t a x  and from l e v y ,  
sale,  garnishment ,  a t t achment ,  o r  any o t h e r  
p roces s  whatsoever and s h a l l  be  unas s ignab l e  
excep t  a s  s p e c i f i c a l l y  provided i n  19-8-806." 

Louis  K i s  contends  t h a t  t h i s  s t a t u t e  p r e c l u d e s  i n c l u s i o n  

o f  h i s  r e t i r e m e n t  b e n e f i t s  a s  a  m a r i t a l  a s s e t .  M r .  K i s  

a s s e r t s  t h a t  such i n c l u s i o n  would v i o l a t e  t h e  s t a t u t o r y  

exemption of r e t i r e m e n t  b e n e f i t s  from ". . . any o t h e r  

p roces s  whatsoever ."  



We cannot  cons t rue  t h i s  exemption a s  extending t o  

de t e rmina t ions  of m a r i t a l  e s t a t e s  i n  d i s s o l u t i o n  proceed- 

i n g s .    he purpose of t h i s  p rov i s ion  i s  t o  p r o t e c t  a  p e r s o n ' s  

f u t u r e  r e t i r e m e n t  s e c u r i t y .  I n c l u s i o n  of such b e n e f i t s  f o r  

purposes of e s t a b l i s h i n g  a  m a r i t a l  e s t a t e  i s  mandated by 

s e c t i o n  40-4-202, MCA, which r e q u i r e s  apport ionment of a l l  

t h e  p rope r ty  and a s s e t s  of p a r t i e s  t o  a  d i s s o l u t i o n .  

W e  hold  t h a t  t h e  D i s t r i c t  Court  p rope r ly  inc luded  t h e  

r e t i r e m e n t  b e n e f i t s  of Louis K i s  a s  a  m a r i t a l  a s s e t  of t h e  

p a r t i e s .  

The a p p e l l a n t  nex t  contends t h a t  even i f  t h e  r e t i r e m e n t  

b e n e f i t s  a r e  a  m a r i t a l  a s s e t ,  t h e  D i s t r i c t  Court  improperly 

valued t h e  r e t i r e m e n t  b e n e f i t s  by accep t ing  evidence of t h e  

c o s t  of an  annu i ty  t o  e s t a b l i s h  t h e  p r e s e n t  v a l u e  of t h e  

b e n e f i t s .  The D i s t r i c t  Court  accepted evidence e s t a b l i s h i n g  

t h e  c o s t  of an annu i ty ,  purchased f o r  a  51 year  o l d  male, 

y i e l d i n g  $10,000 p e r  yea r  from and a f t e r  t h e  55th b i r t hday .  

The c o s t  w a s  $118,833.00. 

Louis K i s  a s s e r t e d  a t  t r i a l  t h a t  h i s  on ly  a s su red  

r e t i r e m e n t  b e n e f i t s  were h i s  c o n t r i b u t i o n s  t o  t h e  r e t i r e m e n t  

fund. This  a s s e r t i o n  i s  premised upon t h e  f a c t  t h a t  ~ o u i s ,  

a t  t ime of t r i a l ,  was n o t  y e t  55 y e a r s  of age and had n o t  

accumulated 25 y e a r s  of s e r v i c e ;  t h e r e f o r e ,  h i s  f u l l  retire- 

ment b e n e f i t s  were n o t  assured .  Evidence was in t roduced  

e s t a b l i s h i n g  t h a t  Louis K i s  had c o n t r i b u t e d  $14,436.00. 

We hold t h a t  t h e  D i s t r i c t  Court  p rope r ly  accep ted  t h e  

evidence of t h e  c o s t  of an annui ty  as e s t a b l i s h i n g  t h e  

p r e s e n t  v a l u e  of t h e  F i s h  and Game r e t i r e m e n t  b e n e f i t s .  

P r e s e n t  v a l u e  i s  t h e  proper  test .  Value might be a f f e c t e d  

by t h e  contingency of t h e  r e t i r e m e n t  b e n e f i t s  f a i l i n g  t o  

reach  t h e  l e v e l s  used by t h e  c o u r t .  A t  t i m e  of t r i a l  ~ o u i s  



  is had n o t  reached 55 y e a r s  of age ( r e t i r e m e n t  age)  and had 

n o t  se rved  t h e  25 y e a r s  necessary  f o r  a  r e t i r e m e n t  b e n e f i t  

equa l  t o  t h e  sum p r o j e c t e d  by t h e  tes t imony and adopted by 

t h e  c o u r t .  The p o s s i b i l i t y  t h a t  Louis K i s  would n o t  reach  

55 y e a r s  of age and t h e  p o s s i b i l i t y  t h a t  he would n o t  s e r v e  

25 y e a r s  could p rope r ly  be cons idered  i n  a r r i v i n g  a t  va lue .  

However, no evidence was o f f e r e d  by Louis K i s  showing what, 

i f  any,  e f f e c t  such a  contingency would have i n  d imin ish ing  

t h e  p r e s e n t  va lue  f i g u r e  o f f e r e d  by Marge K i s .  The evidence 

o f f e r e d  by Marge K i s  could p rope r ly  prov ide  a v a l i d  b a s i s  

f o r  t h e  c o u r t ' s  eva lua t ion .  Where s u b s t a n t i a l  c r e d i b l e  

evidence suppor t s  a  f i n d i n g  of t h e  t r i a l  c o u r t ,  t hen  t h a t  

f i n d i n g  must be upheld.  Rule 5 2 ( a ) ,  M.R.Civ.P. 

Appel lan t ,  Louis K i s ,  contends t h a t  t h e  D i s t r i c t  Court  

f a i l e d  t o  determine t h e  t r u e  n e t  worth of t h e  m a r i t a l  e s t a t e  

by f a i l i n g  t o  make s p e c i f i c  f i n d i n g s  of va lue  regard ing  

c e r t a i n  p r o p e r t i e s .  S p e c i f i c a l l y ,  Louis K i s  a s s e r t s  t h a t  

t h e  c o u r t  f a i l e d  t o  p l a c e  a  va lue  on t h e  Foys Lake r e s i d e n c e  

and l o t s ,  t h e  pension b e n e f i t s ,  and t h e  K . P . H .  p a r t n e r s h i p  

i n t e r e s t  of  Marge K i s .  H e  f u r t h e r  a s s e r t s  t h a t  t h e  c o u r t  

f a i l e d  t o  f i n d  t h a t  Marge K i s  had made a  $20,000 l o a n  t o  t h e  

K . P . H .  p a r t n e r s h i p  and was a l s o  e n t i t l e d  t o  $9,000 a s  a 

r e s u l t  of a  d e f a u l t  on a  c o n t r a c t  f o r  deed. 

A review of t h e  r eco rd  i n  t h i s  m a t t e r  d i s c l o s e s  t h a t  

t h e  ~ i s t r i c t  Court  e i t h e r  had s t i p u l a t e d  v a l u a t i o n s  a t  i t s  

d i s p o s a l  o r  made f i n d i n g s  on t h e  d i spu ted  p r o p e r t i e s .  

c o n f l i c t i n g  evidence was presen ted  on t h e  e x i s t e n c e  of 

a s s e t s  a s  w e l l  a s  t h e  v a l u e  of a l l  a s s e t s .  The ~ i s t r i c t  

Court  r e so lved  t h e s e  c o n f l i c t s  i n  determining t h e  v a l u e  of 

t h e  m a r i t a l  e s t a t e  and i n  making an  apport ionment.  From t h e  

r eco rd  we cannot  say t h a t  t h e  c o u r t ' s  f i n d i n g s  were c l e a r l y  



e r r o n e o u s ,  a n d  t h e r e f o r e  t h e y  m u s t  be a f f i r m e d .  R u l e  5 2 ( a ) ,  

L o u i s  K i s  c o n t e n d s  t h a t  t h e  D i s t r i c t  C o u r t ' s  apportion- 

m e n t  w a s  i n e q u i t a b l e  a n d  u n s u p p o r t e d  b y  t h e  r e c o r d .  T h i s  

a r g u m e n t  rests o n  h i s  a s s e r t i o n  t h a t  t h e  r e t i r e m e n t  b e n e f i t s  

w e r e  i m p r o p e r l y  o v e r v a l u e d  a n d  t h a t  m a r i t a l  assets w e r e  

i g n o r e d  b y  t h e  D i s t r i c t  C o u r t  i n  e s t a b l i s h i n g  t h e  m a r i t a l  

es ta te .  W e  h a v e  a l r e a d y  disposed of t h e s e  a r g u m e n t s  a n d  

n e e d  n o t  d i s c u s s  t h e m  a g a i n .  

U t i l i z i n g  t h e  s t i p u l a t e d  v a l u e s  a n d  t h e  f i n d i n g s  m a d e  

t h e  D i s t r i c t  C o u r t  , t h e  f o l l o w i n g  a p p o r t i o n m e n t  f i g u r e s  

a re  e s t a b l i s h e d .  

H u s b a n d  

N e t  A s s e t s :  

R e t i r e m e n t  s e c u r i t y  $ 1 1 8 , 8 3 3 . 0 0  
7 0 %  v a l u e  o f  f a m i l y  home 7 4 , 4 6 3 . 0 0  
70% va lue  of F o y s  L a k e  l o t s  2 1 , 0 0 0 . 0 0  
P e r s o n a l  p r o p e r t y  1 7 , 9 1 7 . 5 0  

L i a b i l i t i e s :  

VISA 
I R S  ( c o n t i n g e n t )  
V a l l e y  B a n k  n o t e  

TOTAL NET TO HUSBAND 

W i f e  

N e t  A s s e t s :  

W e s t e r n  A c r e s  D u p l e x  
E a s t s i d e  S u p e r e t t e  
P f r i m m e r  h o u s e  
W h i t e f i s h  a p a r t m e n t s  
3 0 %  v a l u e  of f a m i l y  home 
3 0 %  v a l u e  of F o y s  L a k e  l o t s  
F i r s t  F e d e r a l  S a v i n g s  

P e r s o n a l  p r o p e r t y  
KPH p a r t n e r s h i p  

$ 1 0 , 5 0 0 . 0 0  
3 , 8 3 3 . 0 0  

1 9 , 6 6 4 . 0 0  
1 4 2 , 5 5 9 . 0 0  

3 1 , 9 0 1 . 0 0  
9 , 0 0 0 . 0 0  

1 4 , 5 1 1 . 0 0  p l u s  a c c r u e d  
i n t e r e s t  

1 4 , 3 6 5 . 7 3  
2 6 , 1 5 6 . 1 2  



L i a b i l i t i e s :  

F i r s t  Na t iona l  Bank of Whi te f i sh  11,660.72 
F i r s t  Na t iona l  Bank of  Whi te f i sh  10,997.74 
F i r s t  S t a t e  Bank of Whi te f i sh  2,175.00 
F i r s t  S t a t e  Bank of Whi te f i sh  3,200.00 
Whi te f i sh  C r e d i t  Union 10,000.00 
Harry P i f e r ,  S r .  5,000.00 
D e l i l a  P i f e r  5,000.00 
Ross Linsennan 5,600.00 
F i r s t  Northwestern Bank 4,500.00 
Legal  f e e s  ( n o t  involved i n  t h i s  

a c t i o n )  9 , 7 0 0 . 0 0  
VISA 1,359.00 
Master Charge 829.00 

TOTAL NET TO WIFE 

I n  reviewing d i v i s i o n s  of m a r i t a l  p r o p e r t y ,  t h i s  Court  

must determine on ly  ". . . whether i n  t h e  e x e r c i s e  of i t s  

d i s c r e t i o n ,  t h e  c o u r t  a c t e d  a r b i t r a r i l y ,  unreasonably,  o r  

wi thout  regard  t o  recognized p r i n c i p l e s  r e s u l t i n g  i n  s u b s t a n t i a l  

i n j u s t i c e . "  Balsam v.  Balsam (1979) ,  Mont. , 589 

P.2d 652, 654, 36 St.Rep. 79, 82. H e r e  t h e  husband r ece ived  

an  unusua l ly  l a r g e  percen tage  of t h e  m a r i t a l  e s t a t e .  However, 

more than one-half of h i s  a s s e t s  r e s u l t  from t h e  annu i ty  

v a l u a t i o n .  We have he ld  t h a t  t h e  annu i ty  v a l u a t i o n  was 

proper .  Therefore ,  t h e  D i s t r i c t  Court  a c t e d  w i t h i n  i t s  

d i s c r e t i o n  i n  appor t ion ing  t h e  K i s  m a r i t a l  e s t a t e .  I n  f a c t  

t h e  husband 's  award was generous.  

A p p e l l a n t ' s  l a s t  i s s u e  on appea l  concerns  t h e  fol lowing 

o r d e r  made by t h e  D i s t r i c t  Court: 

" a .  That  i n  t h e  event  t h a t  t h e  P e t i t i o n e r  
(Louis K i s )  make arrangements t o  t r a n s f e r  
30% of t h e  v a l u e  of t h e  house and two l o t s  
on Foys Lake t o  t h e  Respondent (Marge K i s )  
w i t h i n  s i x t y  days  of t h i s  d a t e ,  s a t i s f a c t o r i l y  
t o  h e r ,  t hen  such house and two l o t s  s h a l l  
be s o l d  a t  p u b l i c  s a l e ,  w i t h i n  s i x t y  days 
t h e r e a f t e r ,  and t h e  proceeds ,  a f t e r  deduct-  
i n g  t h e  expenses of s a l e ,  s h a l l  be d iv ided  
between t h e  p a r t i e s  i n  t h e  a f o r e s a i d  propor- 
t i o n ;  t h a t  i f  t h e  p a r t i e s  can a g r e e  on a  
p r i v a t e  s a l e  p r i o r  t o  t h a t  t i m e ,  t hen  it 
may be done; t h a t  e i t h e r  p a r t y  may be t h e  
purchaser  a t  t h e  s a l e ,  whether it be p u b l i c  
o r  p r i v a t e .  " 



W e  have o f t e n  s t a t e d  t h a t  t h e  D i s t r i c t  Court  has  broad 

d i s c r e t i o n  i n  ". . . d e v i s i n g  methods t o  accomplish an  

e q u i t a b l e  d i v i s i o n  of  p roper ty . "  I n  r e  Marriage of Johnsrud 

(1977) ,  175 Mont. 117, 123, 572 P.2d 902, 905 .  H e r e  t h e  

D i s t r i c t  Court  foresaw problems a r i s i n g  from j o i n t  ownership 

and provided a reasonable  a l t e r n a t i v e .  We f i n d  no abuse of 

t h e  c o u r t ' s  d i s c r e t i o n .  

The judgment of t h e  D i s t r i c t  Court  i s  a f f i rmed.  

W e  Concur: 


