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M r .  J u s t i c e  Fred J. Weber d e l i v e r e d  t h e  Opinion of t h e  
Court .  

P l a i n t i f f s  a l l e g e  negl igence on t h e  p a r t  of Mon-Kota 

r e s u l t i n g  i n  a  head i n j u r y  t o  p l a i n t i f f ,  Peter Kiamas, w i t h  

s e v e r e  phys i ca l  and mental  damage. Summary judgment was 

e n t e r e d  f o r  defendant ,  Mon-Kota, i n  t h e  D i s t r i c t  Court  of  

Richland County. W e  a f f i r m  t h e  D i s t r i c t  Court .  

The c e n t r a l  i s s u e  i n  t h i s  c a s e  i s  whether t h e  D i s t r i c t  

Court  p rope r ly  g ran ted  summary judgment i n  f avo r  of Mon- 

Kota, impl ied ly  ho ld ing  t h a t  t h e  " r e scue  d o c t r i n e "  i s  n o t  

a p p l i c a b l e  t o  t h e  f a c t s  of t h i s  ca se .  

P l a i n t i f f s  a r e  farmers  i n  Richland County. I n  June 

of 1977, p l a i n t i f f ,  P e t e r  Kiamas, Jr. ( K i a m a s ) ,  engaged Mon- 

Kota t o  f e r t i l i z e  h i s  sugar  b e e t s  by t h e  a p p l i c a t i o n  of t o p  

d r e s s i n g .  Kiamas had been l e a s i n g  t h e  land  i n  q u e s t i o n  f o r  

a  pe r iod  of f o u r  o r  f i v e  y e a r s .  Mon-Kota s e n t  two employees 

t o  apply  t h e  t o p  d r e s s i n g  by t h e  u se  of two Mon-Kota John 

Deere t r a c t o r s .  The two employees d i d  n o t  i n i t i a l l y  r e a l i z e  

t h a t  t h e i r  John Deere t r a c t o r  wheels were set  f o r  26 i nch  

rows r a t h e r  t han  2 4  i nch  rows a s  t h e  b e e t s  were p l a n t e d  i n  

t h e  Kiamas f i e l d .  Kiamas owned John Deere t r a c t o r s  of t h e  

same model a s  t h e  Mon-Kota t r a c t o r s ,  and Kiamas had changed 

t h e  width  adjustment  on h i s  own John Deere t r a c t o r s  many 

t i m e s .  Kiamas drove o u t  t o  h i s  f i e l d s  t o  s e e  what was going 

on. He no t i ced  t h a t  t h e  b e e t  t ops  i n  a  number of rows were 

ragged and t o r n  i n  appearance.  One Mon-Kota t r a c t o r  was 

stopped.  Kiamas t a l k e d  t o  t h e  d r i v e r  of t h a t  t r a c t o r ,  and 

t o g e t h e r  they h a l t e d  t h e  o t h e r  t r a c t o r .  There w a s  no d i f f i c u l t y  

i n  s topping  both of t h e  Mon-Kota t r a c t o r s .  Kiamas and t h e  

Mon-Kota employees t a l k e d  over  t h e  problem which was caus ing  

damage t o  t h e  b e e t  t o p s ,  and d i scovered  t h a t  t h e  Mon-Kota 



t r a c t o r  wheels were set  f o r  26  i nch  rows i n s t e a d  of t h e  2 4  

i nch  rows of  t h e  Kiamas f i e l d .  A s  a  r e s u l t ,  they observed 

t h e r e  was damage t o  t h e  b e e t s  because t h e  Mon-Kota t r a c t o r s  

were d r i v i n g  over  t h e  t o p s  of  some of t h e  b e e t s .  Kiamas 

i n s t r u c t e d  t h e  d r i v e r s  of t h e  Mon-Kota t r a c t o r s  t o  " s h u t  t h e  

t r a c t o r s  down" and t h a t  was done. The Mon-Kota d r i v e r s  

agreed t h a t  i t  was necessary  t o  change t h e  spac ing  on t h e  

t r a c t o r  wheels b e f o r e  going f u r t h e r .  

The Mon-Kota d r i v e r s  d i d  no t  have t o o l s  wi th  which t o  

change t h e  spac ing ,  and asked Kiamas i f  he had a  jack and 

t o o l s  which they could u s e  t o  change t h e  spac ing  on t h e  

t r a c t o r  wheels.  Kiamas and t h e  two d r i v e r s  rode t o  t h e  

Kiamas farmhouse and picked up t h e  jack ,  t o o l s  and equipment 

necessary  t o  perform t h e  wheel adjustment .  When they r e t u r n e d  

t o  t h e  Mon-Kota t r a c t o r s ,  Kiamas i n j u r e d  h i s  head whi le  

a t t empt ing  t o  h e l p  w i th  t h e  wheel ad jus tments .  I n  h i s  

d e p o s i t i o n ,  Kiamas desc r ibed  how h i s  i n j u r y  occurred:  

"A. W e l l ,  w e  g o t  back o u t  t o  t h e  f i e l d  t h e r e .  
And -- w e l l ,  l i k e  you say ,  t h e  boys were p r e t t y  
young, and I d i d n ' t  know i f  they  r e a l l y  knew 
what was going on o r  no t .  So I ' v e  -- I guess  
I vo lun teered  t o  go a long wi th  them. And t o  
make s u r e  they were going -- going t o  do i t  
r i g h t .  And s o  we brought eve ry th ing  up t o  -- 
t h e  b locks ,  t h e  jack,  t h e  t o o l s  -- w e  a l l  
c a r r i e d  something over  t o  t h e  t r a c t o r .  And I 
j u s t  -- I grabbed ahold of  a  wrench, and I 
s t a r t e d  loosen ing  t h e  wheel. And t h a t ' s  when 
it s l i p p e d  o f f  -- s l i p p e d  o f f  t h e  n u t ,  and I 
cracked my head a g a i n s t  t h e  a x l e .  T h a t ' s  
b a s i c a l l y  what happened then."  

The Mon-Kota d r i v e r s  d i d  n o t  ask Kiamas t o  he lp  i n  any way. 

Kiamas d i d  n o t  a sk  t h e  Mon-Kota d r i v e r s  i f  they knew how t o  

change t h e  wheel spacing.  Kiamas expla ined  t h a t  t h e  wrench 

s l i p p e d  o f f ,  and when asked what caused it t o  s l i p ,  he 

s t a t e d :  



"A.  I wish I knew. But it -- t h e  wrench was 
i n  good shape.  T h a t ' s  a l l  I g o t  t o  say.  I 
mean, t h e  wrench f i t  on t h e r e  r e a l  good. So 
t h e  only  t h i n g  I could say i s  t h e i r  n u t s  must 
have been rounded o f f  o r  something. 'Cause 
I ' v e  done t h e  same t h i n g  f o r  15 y e a r s  and 
never had anyth ing  happen t o  m e  l i k e  t h a t  
before .  " 

I n  subs t ance ,  Kiamas d i d  n o t  complain t h a t  t h e  t o o l s  w e r e  i n  

any way d e f e c t i v e  o r  t h a t  t h e  t r a c t o r  w a s  i n  any way d e f e c t i v e  

o r  t h a t  t h e  Mon-Kota d r i v e r s  d i d  n o t  do t h e  r i g h t  t h i n g ,  b u t  

simply t h a t  t h e  wheels w e r e  n o t  se t  r i g h t  and i f  Mon-Kota 

had t h e  wheels se t  r i g h t  a l l  t h i s  would n o t  have happened t o  

him. Mon-Kota has conceded t h a t  it was Mon-Kota's f a u l t  

t h a t  t h e  t r a c t o r s  had t h e  i n c o r r e c t  wheel spac ing  and t h a t  

Mon-Kota, t h e r e f o r e ,  i s  p rope r ly  r e s p o n s i b l e  f o r  any r e s u l t i n g  

damage t o  t h e  b e e t  c rop  o r  land of t h e  p l a i n t i f f s .  However, 

i n  t h i s  c a s e  w e  a r e  concerned wi th  Kiamas' a l l e g e d  i n j u r i e s  

a s  a  r e s u l t  of t h e  blow on t h e  head, which he r ece ived  wh i l e  

t r y i n g  t o  loosen  a  wheelnut  on t h e  Mon-Kota t r a c t o r .  

The f a c t s  d i s c l o s e ,  wi thout  q u e s t i o n ,  t h a t  t h e  Mon-Kota 

t r a c t o r s  had i n c o r r e c t  wheel spac ing ,  b u t  a l s o  d i s c l o s e  t h a t  

upon d i scovery  of t h e  i n c o r r e c t  spac ing ,  t h e  Mon-Kota 

d r i v e r s  s h u t  down t h e  t r a c t o r s  s o  t h e r e  was no f u r t h e r  r i s k  

of i n j u r y  t o  t h e  Kiamas land  o r  c rops .  The Mon-Kota d r i v e r s  

agreed wi th  Kiamas t h a t  t h e  wheel ad jus tment  had t o  be  

changed be fo re  any f u r t h e r  work would be done on t h e  Kiamas 

land  by t h e  Mon-Kota t r a c t o r s .  

Our b a s i c  q u e s t i o n  i s  whether o r  n o t  Kiamas can be 

c l a s s e d  a s  being on a  " rescue"  miss ion  a t  t h e  t ime of h i s  

pe r sona l  i n j u r y .  A s  po in ted  o u t  by t h e  p l a i n t i f f s ,  t h e  

theory  of t h e  r e scue  d o c t r i n e  was s t a t e d  6 0  y e a r s  ago by 

J u s t i c e  Cardozo a s  fo l lows:  

"Danger i n v i t e s  rescue .  The c r y  of d i s t r e s s  
i s  t h e  summons t o  r e l i e f .  The l a w  does n o t  
i gno re  t h e s e  r e a c t i o n s  of t h e  mind i n  t r a c -  
i n g  conduct t o  i t s  consequences. I t  recognizes  



them a s  normal. I t  p l a c e s  t h e i r  e f f e c t  w i t h i n  
t h e  range of t h e  n a t u r a l  and probable .  The 
wrong t h a t  i m p e r i l s  l i f e  i s  a  wrong t o  t h e  
imper i led  v i c t i m ;  it i s  a  wrong a l s o  t o  h i s  
r e s c u e r .  . . The r a i l r o a d  company whose t r a i n  
approaches wi thout  s i g n a l  i s  a  wrongdoer toward 
t h e  t r a v e l e r  s u r p r i s e d  between t h e  r a i l s  b u t  a  
wrongdoer a l s o  t o  t h e  bys tander  who drags  him 
from t h e  pa th .  . . The r i s k  of r e scue ,  i f  only  
it be n o t  wanton, i s  borne of t h e  occas ion .  
The emergency bege ts  t h e  man. The wrongdoer 
may n o t  have fo re seen  t h e  coming of a  d e l i v e r e r .  
H e  i s  accountab le  a s  i f  he had." Wagner v.  In-  
t e r n a t i o n a l  Ry. Co. (1921) ,  232 N.Y.  176, 133 
N.E. 437. 

W i l l i a m  L. P r o s s e r  i n  h i s  Handbook of t h e  Law of T o r t s ,  

S e c t i o n  4 4 ,  d e s c r i b e s  t h e  r e scue  d o c t r i n e  a s  fo l lows :  

"Upon t h e  same b a s i s ,  under t h e  ' r e s c u e  d o c t r i n e , '  
e f f o r t s  t o  p r o t e c t  t h e  pe r sona l  s a f e t y  of ano the r  
have been he ld  n o t  t o  supersede  t h e  l i a b i l i t y  
f o r  t h e  o r i g i n a l  neg l igence  which has  endangered 
it. Whether o r  n o t  t h e  r e s c u e r  i s  t o  be regard-  
ed a s  ' f o r e s e e a b l e , '  it has been recognized s i n c e  
t h e  e a r l y  c a s e  of t h e  crowd rush ing  t o  a s s i s t  
t h e  descending b a l l o o n i s t  t h a t  he i s  nothing 
abnormal. 'The r i s k  of r e scue ,  i f  on ly  it be 
n o t  wanton, i s  borne of t h e  occas ion .  The 
emergency bege t s  t h e  man.' . . . 
"Although t h e r e  has  been some disagreement ,  t h e  
g r e a t  m a j o r i t y  of t h e  c o u r t s  now apply t h e  same 
r u l e  t o  one who t r i e s  t o  r e s c u e  t h e  p rope r ty  of 
ano the r ,  even when he i s  under no du ty  t o  do s o ,  
and even though t h e  p rope r ty  involved i s  t h a t  
of  t h e  defendant .  . ." P r o s s e r ,  Law of T o r t s  
S 4 4  ( 4 t h  ed. 1971) .  

I t  may be noted t h a t  bo th  J u s t i c e  Cardozo and P r o f e s s o r  

P ros se r  emphasize t h a t  danger of i n j u r y  o r  damage t o  person 

o r  p rope r ty  i s  t h e  element which i n v i t e s  rescue .  "The 

emergency bege t s  t h e  man." 

P l a i n t i f f s  sugges t  t h a t  Ekwortzel v .  Parker  (1971) ,  156 

Mont. 477, 482 P.2d 559, i s  a  c a s e  i n  which t h i s  Court  

a p p l i e d  t h e  " r e scue  d o c t r i n e "  wi thout  a c t u a l l y  say ing  so .  

That  c a s e  i s  d i s t i n g u i s h a b l e .  The defendant  t h e r e  kep t  one 

q u i t e  obs t reperous  mule which had escaped t h e  d e f e n d a n t ' s  

enc losu re  and e n t e r e d  upon t h e  p l a i n t i f f ' s  l and  where t h e  

mule had been f o r  a  number of days ,  caus ing  s i g n i f i c a n t  



problems wi th  l i v e s t o c k .  While p l a i n t i f f  w a s  a t t empt ing  t o  

round up t h e  mule, h i s  ho r se  f e l l ,  breaking p l a i n t i f f ' s  

l e g .  The d i s t i n c t i o n  between t h e  two c a s e s  i s  t h e  need f o r  

a c t i o n ,  t h e  "emergency" mentioned by Cardozo and P ros se r  

p rev ious ly .  Ekwortzel a c t e d  t o  g e t  t h e  mule o u t  of t h e  way 

s o  t h a t  he could p rope r ly  move h i s  own l i v e s t o c k .  Here, 

Kiamas w a s  n o t  r e q u i r e d  t o  a c t  e i t h e r  t o  meet an emergency o r  

o the rwi se ,  because t h e  t r a c t o r s  were stopped and t h e r e  w a s  

no f u r t h e r  r i s k  of damage t o  h i s  growing c rops  and f i e l d s .  

P l a i n t i f f s  contend t h a t  swnmary judgment was n o t  appro- 

p r i a t e  because t h e r e  was an i s s u e  which should have been 

submi t ted  t o  t h e  j u ry  a s  t o  whether o r  n o t  t h e  de fendan t s '  

neg l igence  and breach of du ty  was t h e  cause  of t h e  i n j u r y  t o  

Kiamas. With r ega rd  t o  t h e  e n t r y  of summary judgment where 

a  p l a i n t i f f  f a i l s  t o  e s t a b l i s h  a  proximate c a u s a l  connect ion 

o r  o t h e r  m a t e r i a l  element i n  t h e  neg l igence  a c t i o n ,  t h i s  

Court  i n  S c o t t  v .  Robson (19791, Mont. , 597 P.2d 

1150, 1154, 36 St.Rep. 1273, 1278, quoted from P i c k e t t  v.  

Kyger (1968) ,  151  Mont. 87, 1 0 0 ,  439 P.2d 57 ,  63, a s  fo l lows :  

" ' I t  i s  hornbook law r e q u i r i n g  no c i t a t i o n  of 
a u t h o r i t y  t h a t  t h e  m a t e r i a l  e lements  t h a t  t h e  
p l a i n t i f f  must prove i n  o r d e r  t o  p r e v a i l  i n  a  
damage a c t i o n  of t h i s  k ind  a r e :  

du ty  owing from defendant  t o  p l a i n t i f f ;  

" '  ( 2 )  A breach of t h a t  duty  by defendant ;  

" ' ( 3 )  C o n s t i t u t i n g  proximate cause  o f ;  

" ' ( 4 )  I n j u r i e s  and damages t o  p l a i n t i f f .  

" ' P l a i n t i f f  must i n t roduce  evidence proving 
o r  t end ing  t o  prove each of t h e s e  m a t e r i a l  
elements i n  o r d e r  t o  be  e n t i t l e d  t o  have h i s  
c a s e  submit ted t o  t h e  ju ry .  I n  t h e  i n s t a n t  
c a s e  p l a i n t i f f ' s  evidence,  viewed most favor -  
ab ly  t o  p l a i n t i f f ,  t ends  t o  e s t a b l i s h  t h e  du ty ,  
breach,  i n j u r y ,  and damages. But t h e r e  i s  a  
t o t a l  absence of any evidence tend ing  t o  
e s t a b l i s h  a  proximate c a u s a l  connect ion be- 
tween t h e  breach[ed]  . . . du ty  and p l a i n -  
t i f f  ' s  i n j u r i e s  and damages. ' 



" I n  P i c k e t t  t h i s  Court  d i r e c t e d  summary judg- 
ment i n  f avo r  of  t h e  defendant  a s  a  r e s u l t  
of t h e  p l a i n t i f f ' s  f a i l u r e  t o  e s t a b l i s h  a  p rox i -  
mate c a u s a l  connect ion."  

Mon-Kota contends t h a t  p l a i n t i f f s  have f a i l e d  t o  e s t a b l i s h  

a  c a u s a l  connect ion between t h e  neg l igence  of Mon-Kota and 

t h e  pe r sona l  i n j u r y  t o  Kiamas. Kiamas quo te s  from Restatement 

(Second) of T o r t s ,  S e c t i o n  290 (1965) ,  a s  a  b a s i s  f o r  a  

conc lus ion  t h a t  t h e  defendant  i s  r equ i r ed  t o  know t h a t  

Kiamas could be expected t o  a c t  i n  t h i s  manner. H e  quo te s  

from Comment 1, which i n  p e r t i n e n t  p a r t  s t a t e s :  

"1. Knowledge t h a t  o t h e r s  w i l l  a c t  t o  p reven t  
harm. The a c t o r  a s  a r ea sonab le  man should 
r e a l i z e  t h a t  ano ther  whose person o r  goods he 
i n t e n t i o n a l l y  o r  n e g l i g e n t l y  p u t s  i n  p e r i l ,  i s  
bo th  l i k e l y  and p r i v i l e g e d  t o  a c t  i n  i t s  de fense ,  
and i s  a l s o  r equ i r ed  t o  r e a l i z e  t h a t  i n  s o  do- 
i n g  t h e  o t h e r  may n o t  a c t  wi th  p e r f e c t  p r o p r i e t y ,  
p a r t i c u l a r l y  where t h e  p e r i l  i s  sudden and c r e a t e s  
an  emergency i n  which immediate a c t i o n  i s  re- 
qu i r ed .  . . So t o o ,  t h e  a c t o r  must recognize  
t h e  tendency of human be ings  t o  expose them- 
s e l v e s  t o  p e r i l  t o  p r o t e c t  n o t  on ly  t h e  l i f e  
and limb b u t  even t h e  p rope r ty  of t h i r d  persons  

11 . . .  
A s  s t a t e d  i n  t h e  f i r s t  sen tence ,  t h e  key element i s  t h a t  t h e  

defendant  i s  charged wi th  "knowledge t h a t  o t h e r s  w i l l  a c t  t o  

p reven t  harm." I n  t h e  p r e s e n t  c a s e  t h e r e  was no a c t i o n  of 

any type  by Kiamas t o  p reven t  harm. The p o s s i b i l i t y  of harm 

was e l imina t ed  by Mon-Kota s topping  i t s  t r a c t o r s  and t h e  

d r i v e r s '  agreement t o  change t h e  wheel spac ing  s o  t h e r e  

would be  no f u r t h e r  damage t o  t h e  Kiamas c rops  o r  l ands .  

Not on ly  i s  t h e r e  a  t o t a l  absence of an emergency desc r ibed  

above, t h e r e  i s  a  t o t a l  absence of a  need f o r  a c t i o n  t o  

p reven t  harm. 

Both p a r t i e s  r e l y  heav i ly  i n  t h e i r  arguments on t h e  

Restatement (Second) of  T o r t s  (1965) .  With r ega rd  t o  t h e  

b a s i c  element of n e g l i g e n t  conduct  a s  cause  of harm t o  

a n o t h e r ,  S e c t i o n  431 s t a t e s :  



"The a c t o r ' s  n e g l i g e n t  conduct  i s  a  l e g a l  cause  
of harm t o  another  i f  

" ( a )  H i s  conduct  i s  a  s u b s t a n t i a l  f a c t o r  i n  - -  - br ing ing  about  t h e  harm, and -- 

" ( b )  There i s  no r u l e  of law r e l i e v i n g  t h e  
a c t o r  from l i a b i l i t y  because of t h e  manner i n  
which h i s  neg l igence  has  r e s u l t e d  i n  t h e  harm." 
(Underscoring added.)  

I n  d i s c u s s i n g  t h e  a p p l i c a t i o n  of Sec t ion  431, t h e  

Comment emphasizes t h e  fol lowing:  

" I n  o r d e r  t o  be  a  l e g a l  cause  of a n o t h e r ' s  
harm, it i s  n o t  enough t h a t  t h e  harm would 
n o t  have occur red  had t h e  a c t o r  n o t  been 
neg l igen t .  . . The negl igence  must a l s o  be 
a  s u b s t a n t i a l  f a c t o r  i n  b r ing ing  about  t h e  
p l a i n t i f f ' s  harm. The word ' s u b s t a n t i a l '  i s  
used t o  denote  t h e  f a c t  t h a t  t h e  d e f e n d a n t ' s  
conduct  has  such an a f f e c t  i n  producing t h e  
harm a s  t o  l e a d  reasonable  men t o  regard  it 
a s  a  cause ,  u s ing  t h a t  word i n  t h e  popular  
sense .  . .I1 

The Comment i s  p a r t i c u l a r l y  a p p l i c a b l e  t o  t h e  p r e s e n t  ca se .  

I t  i s  n o t  enough t h a t  Kiamas would n o t  have s u f f e r e d  a head 

i n j u r y  had Mon-Kota n o t  been n e g l i g e n t  i n  having t h e  wrong 

spac ing  on i t s  t r a c t o r s .  I n  a d d i t i o n ,  any neg l igence  of 

Mon-Kota a l s o  must have been " a  s u b s t a n t i a l  f a c t o r "  i n  

caus ing  t h e  i n j u r y .  Mon-Kota had s topped i t s  t r a c t o r s  and 

was i n  t h e  process  of c o r r e c t i n g  t h e  wheel adjustment  s o  

t h e r e  would be  no f u r t h e r  harm t o  p l a i n t i f f s 1  l and ,  and no 

need f o r  any a c t i o n  on t h e  p a r t  of Kiamas. This  sugges t s  

t h a t  p l a i n t i f f s  have f a i l e d  t o  show t h a t  t h e  conduct  of Mon- 

Kota was such a s  t o  l e a d  reasonable  men t o  regard  it a s  a 

cause  of t h e  pe r sona l  i n j u r y .  

Restatement (Second) of  T o r t s ,  S e c t i o n  445 (1965) ,  i s  

p a r t i c u l a r l y  r e l i e d  upon by t h e  p l a i n t i f f s  i n  t h e i r  arguments. 

W e  f i n d  t h a t  a c a r e f u l  a n a l y s i s  of t h a t  s e c t i o n  is  d e c i s i v e .  

S e c t i o n  445 s t a t e s :  



" I f  t h e  a c t o r ' s  n e g l i g e n t  conduct  t h r e a t e n s  
harm t o  a n o t h e r ' s  person,  l and ,  o r  c h a t t e l s ,  
t h e  normal e f f o r t s  of t h e  o t h e r  o r  a  t h i r d  
person t o  a v e r t  t h e  t h rea t ened  harm a r e  n o t  
a  superseding cause  of harm r e s u l t i n g  from 
such e f f o r t s .  " 

I f  we reword t h e  s e c t i o n  t o  apply t o  t h e  p r e s e n t  f a c t  s i t u a t i o n ,  

it would r ead  s u b s t a n t i a l l y  a s  fo l lows:  

I f  Mon-Kota's n e g l i g e n t  conduct  t h r e a t e n s  harm 
t o  Kiamas l and ,  t h e  normal e f f o r t s  of Kiamas 
t o  a v e r t  t h e  t h rea t ened  harm a r e  n o t  a  super-  
sed ing  cause .  

The a c t i o n s  of  Kiamas became a  supersed ing  cause  u n l e s s  he 

proved t h a t  h i s  a c t i o n s  w e r e  a  normal e f f o r t  t o  " a v e r t  t h e  

t h rea t ened  harm" t o  h i s  c rops  and land .  When Mon-Kota 

h a l t e d  t h e  t r a c t o r s  and proceeded t o  change t h e  wheel ad jus tment ,  

t h e r e  was no longer  any a c t i o n  r e q u i r e d  by Kiamas t o  a v e r t  a  

t h r ea t ened  harm. Our conc lus ion  i s  t h a t  t h e  a c t i o n s  of 

Kiamas do n o t  f a l l  w i t h i n  t h e  p rov i s ions  of t h e  r e s c u e  

d o c t r i n e  a s  desc r ibed  i n  Restatement Sec t ion  4 4 5 ,  w i th  t h e  

r e s u l t  t h a t  t h e  Kiamas a c t i o n  was a  supersed ing  cause  f o r  

which Mon-Kota and t h e  o t h e r  defendants  were n o t  r e spons ib l e .  

W e  a f f i r m  t h e  summary judgment of t h e  D i s t r i c t  Court  

f o r  t h e  defendants .  

W e  Concur: 

~ A &  +,PC, 
Chief ~ u s t i c e '  

J u s t i c e s  



M r .  J u s t i c e  John C .  Sheehy concurr ing:  

I concur i n  t h e  r e s u l t .  The " rescue  d o c t r i n e ,  " though 

r a i s e d  by p l a i n t i f f ,  i s  e n t i r e l y  i r r e l e v a n t  t o  h i s  c la im.  

H e  a p p l i e d  a  wrench t o  loosen  a  nu t ,  t h e  wrench s l i p p e d  and 

p l a i n t i f f  was i n j u r e d .  Beyond t h o s e  f a c t s ,  w e  have nothing 

t o  show a  duty  of defendants  toward p l a i n t i f f ,  nor  a  b reach  

of t h a t  duty and r e s u l t i n g  harm t o  p l a i n t i f f .  On t h e  b a s i s  

simply t h a t  p l a i n t i f f  f a i l s  t o  s t a t e  a  c la im i n  t o r t ,  t h e  

summary judgment i s  proper .  



M r .  J u s t i c e  Daniel  J. Shea concurr ing:  

I ag ree  t h a t  summary judgment w a s  p rope r ly  g ran ted .  

The neg l igence  of Mon-Kota stopped when t h e  t r a c t o r s  w e r e  

s h u t  down and w e r e  no longer  doing damage t o  t h e  c rops  and 

land.  Had t h e  p l a i n t i f f  been i n j u r e d  whi le  running i n  t h e  

f i e l d s  a t t empt ing  t o  g e t  t h e  Mon-Kota employees t o  s h u t  down 

t h e  t r a c t o r s ,  I have no doubt t h a t  t h e  r e scue  d o c t r i n e  would 

apply  and a f a c t u a l  q u e s t i o n  would remain f o r  t h e  ju ry .  But 

h e r e  t h e  p l a i n t i f f  seeks  t o  recover  f o r  i n j u r i e s  s u s t a i n e d  

a f t e r  t h e  n e g l i g e n t  a c t s  o f  t h e  Mon-Kota employees had come 

t o  a  s t a n d s t i l l ,  and where t h e r e  was a b s o l u t e l y  no need f o r  

t h e  p l a i n t i f f  t o  do anyth ing  f u r t h e r .  H e  a c t e d  a s  a vo lun tee r  

i n  under tak ing  t o  change t h e  wheel spac ing  on t h e  Mon-Kota 

t r a c t o r s ,  and he has  a l l e g e d  no neg l igence  of t h e  Mon-Kota 

employees a f t e r  t h e  t r a c t o r s  were s h u t  down. Whatever i n j u r i e s  

he  r ece ived  w e r e  n o t  proximately  caused by t h e  neg l igence  of  

Mon-Kota o r  i t s  employees. 

I concur w i t h  t h e  foregoing .  




