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M r .  J u s t i c e  Gene B. Daly d e l i v e r e d  t h e  Opinion of t h e  Court .  

This  i s  an appea l  from an o r d e r  i s s u e d  by t h e  D i s t r i c t  

Cour t ,  R a v a l l i  County, denying a p p e l l a n t ' s  p e t i t i o n  f o r  t h e  

adop t ion  of  SLR,  a minor c h i l d .  

Appel lan t ,  t h e  c h i l d ' s  s t e p f a t h e r ,  r a i s e s  two i s s u e s  on 

appeal .  He a rgues  f i r s t  t h a t  t h e  t r i a l  c o u r t  e r r e d  i n  

f i n d i n g  t h a t  t h e  n a t u r a l  f a t h e r ,  by p rov id ing  s e v e r a l  s m a l l  

a r t i c l e s  of c l o t h i n g ,  and by paying d e b t s  u n r e l a t e d  t o  t h e  

c h i l d ,  had "con t r ibu ted  t o  t h e  suppor t"  of t h e  c h i l d .  The 

s t e p f a t h e r ' s  second argument i s  t h a t  t h e  t r i a l  c o u r t  e r r e d  

in f i n d i n g  t h a t  t h e  n a t u r a l  f a t h e r  was "unable"  t o  p rov ide  

a d d i t i o n a l  suppor t  f o r  t h e  c h i l d .  

SLR w a s  born o n  June 7 ,  1976. The f a t h e r  and mother of 

SLR w e r e  d ivorced  on March 31, 1978, and custody of t h e  

c h i l d  was awarded t o  t h e  mother. The dec ree  a l s o  provided 

t h a t  t h e  f a t h e r  have reasonable  r i g h t s  of v i s i t a t i o n  and 

t h a t  he pay t h e  sum of  $100 p e r  month f o r  t h e  suppor t ,  c a r e  

and maintenance of  t h e  c h i l d .  The suppor t  payments were t o  

s t a r t  on A p r i l  5 ,  1978. 

The mother mar r ied  t h e  a p p e l l a n t  on November 2 ,  1979. 

S ince  t h i s  mar r iage ,  t h e  c h i l d  has  r e s i d e d  w i t h  t h e  mother 

and s t e p f a t h e r  a t  t h e i r  home i n  S t e v e n s v i l l e ,  Montana. The 

f a t h e r  has  f a i l e d  t o  make any c h i l d  suppor t  payments s i n c e  

February 9 ,  1979, a l though  he does c l a im  t o  have g iven  t h e  

c h i l d  " a  couple  of  b louses  . . ." and o t h e r  smal l  i t e m s  of 

c l o t h i n g .  During t h i s  t i m e ,  t h e  f a t h e r  has  on ly  been s p o r a d i c a l l y  

employed, has earned on ly  a  very marginal  income, has  remarr ied ,  

and has  v o l u n t a r i l y  i ncu r r ed  s u b s t a n t i a l  a d d i t i o n a l  d e b t s .  

On February 25 ,  1980, t h e  s t e p f a t h e r  f i l e d  a  p e t i t i o n  

f o r  t h e  adopt ion  of  t h e  c h i l d  i n  R a v a l l i  County D i s t r i c t  

Court .  The mother consented t o  t h i s  p e t i t i o n ,  and t h e  



Montana Department of  S o c i a l  and R e h a b i l i t a t i o n  S e r v i c e s  

waived t h e  i n v e s t i g a t i o n  r equ i r ed  under s e c t i o n  40-8-122, 

MCA. The p e t i t i o n  a l l e g e d  t h a t  t h e  consen t  of t h e  f a t h e r  

was no t  necessary  due t o  t h e  f a c t  t h a t  t h e  f a t h e r  had w i l l -  

f u l l y  abandoned t h e  c h i l d  and had not  c o n t r i b u t e d  t o  h e r  

suppor t  wh i l e  a b l e  t o  do s o  f o r  one y e a r  p r i o r  t o  t h e  f i l i n g  

of  t h e  p e t i t i o n .  See s e c t i o n  40-8-111(a) (iii) and ( v ) ,  

MCA . 
During t h e  hear ing ,  t h e  f a t h e r  s t a t e d  t h a t  he had 

provided f o r  t h e  suppor t  of  h i s  new w i f e ' s  c h i l d  from a 

prev ious  marr iage  f o r  a l i m i t e d  t i m e .  The f a t h e r  f u r t h e r  

admit ted t h a t  he had p a i d  t h e  en t r ance  f e e  f o r  t h e  b u l l -  

r i d i n g  compet i t ion  i n  s e v e r a l  rodeos du r ing  t h e  summer of 

1979. These f e e s  may have amounted t o  a s  much as $100. The 

r eco rd  a l s o  r e v e a l s  t h a t  a  s u b s t a n t i a l  amount of t h e  f a t h e r ' s  

p r e s e n t  indebtedness  was i n c u r r e d  a f t e r  t h e  d i s s o l u t i o n  o f  

h i s  f i r s t  marriage.  

The t r i a l  c o u r t ,  a f t e r  t h e  hea r ing ,  denied t h e  p e t i t i o n .  

I n  i t s  f i n d i n g s  of f a c t ,  t h e  t r i a l  c o u r t  found: (1) t h a t  

t h e  n a t u r a l  f a t h e r  " c o n t r i b u t e d  t o  t h e  suppor t  of [SLR] by 

provid ing  s e v e r a l  a r t i c l e s  of c l o t h i n g  f o r  t h e  c h i l d  and by 

assuming r e s p o n s i b i l i t y  f o r ,  and making payments on d e b t s  

i n c u r r e d  by t h e  n a t u r a l  p a r e n t s  du r ing  t h e i r  marr iage";  and 

( 2 )  t h a t  t h e  f a t h e r ' s  indebtedness ,  new fami ly ,  and h i s  

f a i l u r e  t o  o b t a i n  s t eady  employment have rendered him unable  

(w i th in  t h e  d e f i n i t i o n  of  s e c t i o n  40-8-111 ( a )  (v )  , MCA) t o  

p rov ide  " a d d i t i o n a l "  suppor t  f o r  SLR. This  appea l  fol lowed.  

Sec t ion  40-8-111, MCA, i s  c o n t r o l l i n g  on t h e s e  i s s u e s .  

I t  sets f o r t h  a  g e n e r a l  r u l e  and except ions .  The g e n e r a l  

r u l e  i s  t h a t  c o n s i d e r  a p e t i t i o n  f o r  adopt ion t h e  c o u r t  

must f i r s t  determine t h a t  bo th  n a t u r a l  p a r e n t s  ( i f  l i v i n g )  



consent  t o  t h e  adopt ion.  But t h e  except ions  conta ined  i n  

s e c t i o n  40-8-111, MCA, a r e  a l s o  impor tan t  on t h e  q u e s t i o n  of 

p a r e n t a l  consent .  One such except ion  states t h a t  t h e  consen t  

of  a  n a t u r a l  p a r e n t  i s  no t  r equ i r ed :  

". . . i f  it i s  proven t o  t h e  s a t i s f a c t i o n  of 
t h e  c o u r t  t h a t  t h e  f a t h e r  o r  mother, i f  a b l e ,  
has  no t  c o n t r i b u t e d  t o  t h e  suppor t  of  t h e  c h i l d  
du r ing  a  pe r iod  of 1 yea r  be fo re  t h e  f i l i n g  of 
t h e  p e t i t i o n  f o r  adopt ion ."  S e c t i o n  40-8-111(1) 
( a )  (v )  , MCA. 

From t h e  exp res s  wording of t h i s  s t a t u t e ,  a s  w e l l  a s  

t h e  c a s e s  i n t e r p r e t i n g  it, it i s  c l e a r  t h a t  s e c t i o n  40-8- 

111 (1.) (a )  ( v )  , MCA, sets f o r t h  a  two-part tes t :  F i r s t ,  t h e  

c o u r t  must determine whether t h e  nonconsenting p a r e n t  has  

c o n t r i b u t e d  t o  t h e  suppor t  of t h e  c h i l d .  Second, t h e  c o u r t  

must determine whether t h e  nonconsenting p a r e n t  had t h e  

a b i l i t y  t o  c o n t r i b u t e  t o  t h e  c h i l d ' s  suppor t .  Because 

s t r i c t  compliance wi th  s e c t i o n  40-8-111, MCA, i s  r equ i r ed  

be fo re  t h e  c o u r t  can cons ide r  t h e  adopt ion  on i t s  m e r i t s ,  

t h e  p e t i t i o n e r  must be a b l e  t o  show t h a t  t h e  t e r m s  of  t h e  

s t a t u t e  have been met. I n  R e  Adoption of Bie ry  (1974) ,  164 

Mont. 353, 522 P.2d 1377. ' 

The t r i a l  c o u r t ' s  de t e rmina t ion  t h a t  t h e  f a t h e r  con- 

t r i b u t e d  t o  t h e  suppor t  of SLR i s  based upon two f a c t o r s :  

(1) t h e  f a c t  t h e  f a t h e r  had, dur ing  t h e  preceding y e a r ,  

g iven t h e  c h i l d  " a  couple  of  b louses  and a few t h i n g s  l i k e  

t h i s , "  and ( 2 )  t h e  f a c t  t h a t  t h e  f a t h e r  had made payments 

toward c e r t a h d e b t s ,  some of which w e r e  i ncu r r ed  a f t e r  t h e  

d ivo rce .  

The n a t u r a l  f a t h e r  contends ,  and t h e  t r i a l  c o u r t  r u l e d ,  

t h a t  t h e  nonconsenting f a t h e r  c o n t r i b u t e d  t o  t h e  suppor t  of 

t h e  c h i l d  by prov id ing  s e v e r a l  smal l  a r t i c l e s  of c l o t h i n g .  

W e  do n o t  agree .  I n  Matter of Adoption of Smigaj (1975) ,  

171  Mont. 537, 560 P.2d 1 4 1 ,  t h i s  Cour t ,  cons t ru ing  "suppor t"  

a s  used i n  s e c t i o n  40-8-111(1) ( a )  ( v )  , s t a t e d :  



". . . we have no d i f f i c u l t y  i n  cons t ru ing  t h e  
p l a i n  meaning of t h e  words i n  t h e  c o n t e x t  of t h e  
consen t  s t a t u t e s  a s  r e f e r r i n g  t o  t h e  ' f i n a n c i a l  
suppor t  t h a t  a  p a r e n t  owes a  chi ld ." '  ---  (Emphasis 
added.) 560 P.2d a t  143. 

H e r e ,  t h e  f a t h e r  was under a  du ty ,  pursuant  t o  t h e  d i s s o l u t i o n  

dec ree ,  t o  p rov ide  c h i l d  suppor t  payments of $100 p e r  month. 

I t  i s  undisputed t h a t  t h e  f a t h e r  f a i l e d  t o  pay any c h i l d  

suppor t  f o r  over  a  yea r  b e f o r e  t h e  p e t i t i o n  f o r  adopt ion  w a s  

f i l e d .  The " p l a i n  meaning" approach of Smigaj r e q u i r e s  t h a t  

t h e  f a t h e r  c o n t r i b u t e  f i n a n c i a l  suppor t  t o  t h e  c h i l d .  The 

f a i l u r e  t o  p rov ide  f i n a n c i a l  suppor t  cannot  be cured  by 

g i v i n g  t h e  c h i l d  s e v e r a l  ar t icles of c l o t h i n g .  

S i m i l a r l y ,  t h e  noncus tod ia l  p a r e n t  cannot  s a t i s f y  h i s  

o b l i g a t i o n  t o  p rov ide  f i n a n c i a l  suppor t  by i n c u r r i n g  o r  

paying d e b t s  which a r e  u n r e l a t e d  t o  t h e  c h i l d .  The exp res s  

t e r m s  of t h e  s t a t u t e  r e f e r  t o  "suppor t  t h a t  a  p a r e n t  - -  owes a  

c h i l d . "  Smigaj,  supra .  H e r e ,  t h e  d e b t s  pa id  by t h e  f a t h e r  

w e r e  n o t  r e l a t e d  t o  t h e  suppor t  of t h e  c h i l d ,  and much of  

t h e  d e b t  had been i n c u r r e d  a f t e r  t h e  d i s s o l u t i o n  of  h i s  

f i r s t  marr iage.  The r eco rd  c l e a r l y  shows t h a t  t h e  f a t h e r  

made no f i n a n c i a l  c o n t r i b u t i o n  t o  t h e  suppor t  of t h e  c h i l d  

f o r  over  a year .  This  r e q u i r e s  us t o  v a c a t e  t h e  f i n d i n g  of 

t h e  t r i a l  c o u r t  t h a t  t h e  g i f t  of c l o t h i n g  and payment of 

d e b t s  by t h e  f a t h e r  c o n s t i t u t e d  "suppor t"  a s  t h a t  t e r m  i s  

used i n  s e c t i o n  40-8-111, MCA. 

I n  t h e  p r e s e n t  ca se ,  t h e  f a t h e r  had no v a l i d  reason  f o r  

f a i l i n g  t o  make even one c h i l d  suppor t  payment du r ing  t h e  

e n t i r e  yea r  preceding t h e  f i l i n g  of  t h e  p e t i t i o n .  H e  s u f f e r e d  

no p h y s i c a l  o r  mental  impairment dur ing  t h a t  t i m e ,  and he  

was possessed of s k i l l s  t h a t  would have made him employable 

( c a r p e n t r y ,  l a b o r e r ,  o p e r a t i n g  heavy equipment) .  The f a t h e r  

v o l u n t a r i l y  chose a  l i f e s t y l e  i n c o n s i s t e n t  wi th  h i s  p a r e n t a l  

suppor t  o b l i g a t i o n s .  That  he had a  r i g h t  t o  chose such a  



lifestyle is conceded. That he had a legal right to prevent 

the adoption of his child, however, is not consistent with 

his voluntary failure to contribute to the child's support. 

In the words of the California court: 

"A statute should not be interpreted in favor of 
a father who seeks the benefit of parental rights 
but shuns the burden of parental obligations." 
In Re Burton's Adoption (1956), 147 Cal.App.2d 
125, 305 P.2d 185, 191. 

It was the burden of the stepfather to show that the 

father was able to but failed to provide support for the 

child during the one-year period immediately preceding the 

filing of the petition. In Re Adoption of Challeen (1976), 

172 Mont. 362, 563 P.2d 1120. In Challeen, the Court found 

that the petitioner had failed to meet this burden. In that 

case, the natural father had one of his eyes surgically 

removed, had been confined in the state prison, and had 

attended college during the time that he was alleged to have 

been "able" to contribute to the support of the child. 

Similarly, in the recent case of In Re Adoption of T.G.K. 

& J.P.K. (1981), - Mont. - , 630 P.2d 740, 38 St.Rep. 

1030, it was shown that the father had been incarcerated in 

the state prison and therefore was thus not able to contribute 

to the child's support. In the present case, the father had 

no such excuse. Indeed, his own testimony reveals that, 

during the entire period, he was fully capable of obtaining 

fulltime employment but refused to do so. His voluntary 

assumption of the debts of his new wife and his support of 

her child for a limited period belie his claim of inability 

to support his own child. The record here shows that petitioner 

has met his burden of proof as to the father's "ability." 

The findings of the District Court as to the issues of 

the father's contribution to the support of the child and his 



a b i l i t y  t o  s o  c o n t r i b u t e  are vacated.  The case  i s  remanded 

t o  t h e  D i s t r i c t  Court  f o r  f u r t h e r  proceedings  on t h e  p e t i t i o n  

f o r  adopt ion.  

,N4 

J u s t i c e  d 

W e  Concur: 

Chief ~ u s t i c e  

/us t i c e s  



M r .  J u s t i c e  Daniel  J. Shea d i s s e n t i n g :  

I d i s s e n t .  

Regardless  o f  what name i s  given t o  t h e  s t a t u t e  

involved ( s e c t i o n  40-8-111 (1) , MCA) , t h e  undeniable  f a c t  

i s  t h a t  w e  are i n t e r p r e t i n g  a s t a t u t e  which has an 

i r r e v o c a b l e  s anc t ion :  a  n a t u r a l  p a r e n t  can f o r e v e r  l o s e  

h i s  p a r e n t a l  r i g h t s .  Because, however, t h e  s t a t u t e  i s ,  

i n  essence ,  a pena l  s t a t u t e ,  it must be s t r i c t l y  cons t rued  

a g a i n s t  t h e  p e t i t i o n e r  and i n  f avo r  of  t h e  n a t u r a l  f a t h e r .  

That  i s  t r u e  of  a l l  c i v i l  s t a t u t e s  pena l  i n  na tu re .  Missoula 

High School Legal  Defense Assoc. v. Supt.  of  P u b l i c  I n s t r u c t i o n  

(Deckniber 2 2 ,  1981) ,  Moot. - - 1  - P.2d r 38 

St.Rep. 2164; and S t a t e  v. S t a t e  Highway P a t r o l  (1958) ,  133 

Mont. 162, 321 P.2d 612. Few c i v i l  s t a t u t e s  impose a  more 

s e v e r e  s a n c t i o n  than  one f o r e v e r  t e rmina t ing  p a r e n t a l  r i g h t s .  

The language "has  n o t  c o n t r i b u t e d  t o  t h e  suppor t  of 

t h e  c h i l d  du r ing  a pe r iod  o f  one yea r  be fo re  t h e  f i l i n g  of 

t h e  p e t i t i o n  f o r  adop t ion , "  i s  ambiguous, and t h a t  i s  p r e c i s e l y  

why t h i s  Court  has  been c a l l e d  upon t o  i n t e r p r e t  t h e  ph ra se  

"has  n o t  c o n t r i b u t e d  t o  t h e  suppor t  of  t h e  c h i l d  . . ." The 

l e g i s l a t u r e  chose n o t  t o  s p e c i f y  o r  de ign  what it c o n s i d e r s  

t o  be a  " c o n t r i b u t i o n  t o  t h e  suppor t  of t h e  c h i l d  . . ." 
Because w e  a r e  d e a l i n g  w i t h  a pena l  s t a t u t e ,  t h i s  Court  should 

n o t  p rov ide  an i n t e r p r e t a t i o n  by a d e f i n i t i o n  f avo r ing  

t h e  t e rmina t ion  of  p a r e n t a l  r i g h t s .  Ra ther ,  t h i s  Court  

should s t r i c t l y  cons t rue  t h i s  s t a t u t e  t o  mean t h a t  any k ind  

of  suppor t  of  t h e  c h i l d  w i t h i n  t h e  one yea r  pe r iod  w i l l  

e f f e c t i v e l y  p reven t  a  de te rmina t ion  of whether it would be  

i n  t h e  b e s t  i n t e r e s t s  o f  t h e  c h i l d  t o  be adopted. 

The c a s e  of  I n  R e  Adoption of  Smigaj (1975) ,  171  Mont. 



537, 560 P. 2d 1 4 1 ,  d i d  cons t rue  s e c t i o n  40-8-111 (1) ( a )  (v )  , 

MCA, t o  mean " f i n a n c i a l  suppor t  t h a t  a  p a r e n t  owes a  c h i l d . "  

But t h e  Court  f a i l e d  t o  acknowledge t h a t  i t  was i n t e r p r e t i n g  

a  pena l  s t a t u t e  t h a t  must be s t r i c t l y  cons t rued  a g a i n s t  t h e  

pena l ty - - the  p e n a l t y  of f o r e v e r  l o s i n g  o n e ' s  c h i l d .  There- 

f o r e ,  Smigaj w a s  i n c o r r e c t l y  decided.  H e r e  t h e  m a j o r i t y  has  

ignored t h e  f a c t  t h a t  s e c t i o n  40-8-111(1), i s ,  i n  e s sence ,  

a  p e n a l t y  s t a t u t e  a p p l i e d  t o  a  person who has  r e fused  t o  

consen t  t o  t h e  adopt ion of h i s  c h i l d .  

I f  t h e  l e g i s l a t u r e  has  n o t  e x p l i c i t l y  set f o r t h  t h e  

b a s i s  on which t h e  p e n a l t y  i s  t o  be  invoked,  t h i s  Court  

should f i l l  i n  t h e  b lanks  f o r  t h e  l e g i s l a t u r e .  Our du ty  

i s  t o  s t r i c t l y  cons t rue  t h e  s t a t u t e  a g a i n s t  i nvoca t ion  of 

t h e  pena l ty .  To do t h a t  w e  must l i b e r a l l y  cons t rue  t h e  terms 

"con t r ibu ted"  and "suppor t"  i n  f avo r  of  t h e  n a t u r a l  p a r e n t .  


