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M r .  J u s t i c e  Fred J .  Weber d e l i v e r e d  t h e  Opinion of t h e  
Court .  

J o a n i e  Sweet (Sweet) sued Bur l ing ton  Northern,  Inc .  

(BN)  and Colborn School Supply and M&L Rea l ty  Co. (Colborn) 

i n  Yellowstone County D i s t r i c t  Court  f o r  pe r sona l  i n j u r i e s  

s u f f e r e d  whi le  c r o s s i n g  t h e  BN t r a c k  a d j a c e n t  t o  t h e  Colborn 

b u i l d i n g  l o c a t e d  on BN p rope r ty .  BN s e t t l e d  by t h e  payment 

of  $60,000 t o  Sweet. BN c r o s s  c la ims  a g a i n s t  Colborn c la iming  

indemni f i ca t ion  under t h e  BN-Colborn l e a s e .  The D i s t r i c t  

Court  g r an t ed  summary judgment t o  Colborn a g a i n s t  BN on t h e  

c r o s s  c la im.  BN appea l s .  W e  a f f i r m  t h e  D i s t r i c t  Court .  

The i s s u e s  a r e :  

(1) Does t h e  BN-Colborn l e a s e  indemnify BN a g a i n s t  

damages s u f f e r e d  a s  a  r e s u l t  of t h e  s o l e  neg l igence  of BN? 

( 2 )  Is BN es topped from denying t h a t  Colborn a t  a l l  

t i m e s  was i n  f u l l  compliance wi th  t h e  BN-Colborn l e a s e ?  

S w e e t  claimed t h a t  she  s u s t a i n e d  i n j u r y  i n  t h e  course  

of he r  employment a s  a  d e l i v e r y  van d r i v e r  f o r  United P a r c e l  

S e r v i c e ,  whi le  en rou te  t o  Colborn ' s  b u i l d i n g  i n  B i l l i n g s ,  

Montana, f o r  purposes of pick-up and d e l i v e r y  on A p r i l  12 ,  

1976. Sweet claimed t h a t  a s  she  was o p e r a t i n g  h e r  d e l i v e r y  

v e h i c l e  upon o r  a c r o s s  r a i l r o a d  t r a c k s  l o c a t e d  behind t h e  

b u i l d i n g  occupied by Colborn,  t h e  s t e e r i n g  wheel of he r  

v e h i c l e  was caused t o  suddenly s p i n  and s t r i k e  h e r  hand, 

caus ing  i n j u r y .  She claimed t h a t  t h e  s t e e r i n g  wheel w a s  

caused t o  s p i n  a s  t h e  r e s u l t  of r u t s ,  d e p r e s s i o n s ,  and 

chuckholes i n  t h e  ground a d j a c e n t  t o  t h e  r a i l s  over  which 

she  was o p e r a t i n g  he r  v e h i c l e .  

Colborn i s  l o c a t e d  on t h e  southwest  corner  of Montana 

Avenue and North 27th S t r e e t  i n  B i l l i n g s .  This f o u r  s t o r y  

b u i l d i n g  occupies  r a i l r o a d  right-of-way owned by BN and i s  



served  by a  r a i l r o a d  spur  t r a c k  a d j a c e n t  t o  t h e  load ing  dock 

a t  t h e  r e a r  of t h e  b u i l d i n g .  The land  occupied by Colborn 

was l ea sed  from t h e  r a i l r o a d  by M&L Real ty  i n  1957. The 

l e a s e  was r e v i s e d  and renewed i n  1975. M&L Rea l ty  sub- 

l ea sed  t h e  p rope r ty  t o  Colborn. Only t h e  p rope r ty  p h y s i c a l l y  

occupied by t h e  b u i l d i n g  and by t h e  l oad ing  dock i s  l e a s e d  

from t h e  r a i l r o a d .  The ground on which t h e  spur  t r a c k  i s  

l o c a t e d  i s  owned by BN and i s  n o t  covered by any l e a s e  

agreement. 

I t  was customary f o r  Colborn t o  r e c e i v e  f r e i g h t  shipments 

a t  i t s  load ing  dock by d e l i v e r y  t r u c k  a s  w e l l  a s  by r a i l .  

Such d e l i v e r y  t r u c k s  n e c e s s a r i l y  passed over  t h e  r a i l s  of 

t h e  spur  t r a c k .  Colborn and BN were aware of t h i s .  

I t  was an undisputed f a c t  t h a t  t h e  s t r i p  of l and  where 

t h e  a c c i d e n t  occur red  was under t h e  e x c l u s i v e  c o n t r o l  of BN 

and t h a t  BN was t h e  only  p a r t y  w i th  a  du ty  t o  main ta in  t h e  

a r e a .  BN would n o t  a l low bus inesses  such a s  Colborn t o  

conduct  o r  perform s e p a r a t e  maintenance procedures  i n  t h e  

a r e a  where t h e  a c c i d e n t  occurred.  

Paragraph 5 of t h e  BN-Colborn l e a s e  prov ides :  

"Lessee  s h a l l  n o t  nor s h a l l  Lessee f o s t e r ,  
s a n c t i o n  o r  pe rmi t  o t h e r s  t o  o p e r a t e  any 
equipment, motor d r iven  o r  o the rwi se ,  f o r  
t h e  purpose of s e rv ing  Lessee ,  upon o r  a c r o s s  
any r a i l r o a d  t r a c k  loca t ed  on o r  a d j a c e n t  t o  
t h e  demised premises except  a t  e s t a b l i s h e d  
c ros s ings .  

"Lessee  ag rees  t o  indemnify and save  harm- 
less Lessor  from a l l  l o s s ,  damage, p e n a l t i e s ,  
c o s t s  o r  judgments t h a t  may be a s se s sed  a g a i n s t  
o r  recovered from i t  on account  of o r  i n  any 
manner a r i s i n g  o r  growing o u t  of a  v i o l a t i o n  
of t h e  p r o v i s i o n s  of t h i s  paragraph 5." 

The i s s u e  i s  whether t h e  foregoing  l e a s e  p rov i s ions  a r e  

s u f f i c i e n t  t o  indemnify BN a g a i n s t  damages s u s t a i n e d  because 

of t h e  neg l igence  of BN. 



On t h i s  i s s u e  BN main ta ins  t h a t  t h e  language of t h e  

l e a s e  agreement p rov ides  t h a t  Colborn w i l l  indemnify BN f o r  

any l o s s e s  a s se s sed  a g a i n s t  BN a s  a  r e s u l t  of Colborn v i o l a t i n g  

t h e  t e r m s  of t h e  l e a s e .  BN c la ims  t h a t  t h e r e  was a  v i o l a t i o n  

of paragraph 5 of  t h e  l e a s e  when Colborn pe rmi t t ed  t h e  

p l a i n t i f f  t o  o p e r a t e  a  motor v e h i c l e  on t r a c k s  o t h e r  than  a t  

an  e s t a b l i s h e d  c r o s s i n g .  

This  Court  recognizes  t h e  v a l i d i t y  of a  c o n t r a c t  p rov i s ion  

of indemnity.  Lesofsk i  v .  R a v a l l i  Co. E l e c t .  Coop. (1968) ,  

151 Mont. 1 0 4 ,  439 P.2d 370; Western Cons t ruc t ion  Equipment 

Co. v .  Mosby's Inc .  (19651, 146 Mont. 313, 406 P.2d 165. 

However, t h i s  Court  he ld  t h a t  a  p a r t y  cannot  be indemnif ied 

a g a i n s t  i t s  own negl igence  u n l e s s  t h e  c o n t r a c t  p r o v i s i o n s  

a r e  " c l e a r  and unequivocal ."  I n  Lesofsk i  a  widow of a  

deceased employee of a  highway c o n t r a c t o r  brought  an a c t i o n  

a g a i n s t  an e l e c t r i c  power company f o r  t h e  dea th  of t h e  

employee who was e l e c t r o c u t e d .  The company brought  a  

t h i r d - p a r t y  a c t i o n  a g a i n s t  t h e  c o n t r a c t o r .  The D i s t r i c t  

Court  e n t e r e d  a  summary judgment f o r  t h e  c o n t r a c t o r  which 

t h e  Company appealed.  The t h i r d - p a r t y  complaint  was based 

upon an indemnity agreement i n  a  c o n t r a c t  between t h e  Company 

and t h e  S t a t e  Highway Commission. 

The c o n t r a c t o r  had no c o n t r a c t  of any s o r t  w i t h  t h e  

Company, and t h e r e  had n o t  been any ba rga in ing  by t h e  Company 

f o r  indemnity f o r  i t s  own negl igence.  This  Court  s t a t e d  

t h a t  " t o  contend t h a t  w e  should l i b e r a l l y  c o n s t r u e  t h e  

c o n t r a c t  of respondent  wi th  t h e  S t a t e  Highway  omm mission t o  

i n c l u d e  t h e  a p p e l l a n t ' s  n e g l i g e n t  a c t s  would i n  our  op in ion  

annul  t h e  recognized r u l e  t h a t  t o  indemnify a  p a r t y  a g a i n s t  

h i s  own negl igence  it must be expressed i n  ' c l e a r  and unequivocal  

t e r m s .  ' " Lesofsk i ,  146 Mont. a t  108, 439 P.2d a t  372. The 



D i s t r i c t  Court  could n o t  f i n d  such c l e a r  and unequivocal  

language i n  t h e  p r e s e n t  ca se .  

BN a rgues  t h a t  it had t h e  r i g h t  t o  p r o t e c t  i t s e l f  

a g a i n s t  an  inc reased  r i s k  i ncu r r ed  by p e r m i t t i n g  Colborn t o  

occupy premises a d j a c e n t  t o  t h e  BN t r a c k s .  BN a l s o  a rgues  

t h e  v a l i d i t y  of  t h e  indemnity c l a u s e s  which they contend 

indemnify BN a g a i n s t  i t s  own negl igence.  BN r e l i e s  upon 

t h e  Montana c a s e  of Ryan Mercant i l e  Company v.  Grea t  Northern 

Railway Company ( 9 t h  C i r .  1961) ,  294 F.2d 629, which was an 

a c t i o n  brought by a  r a i l r o a d ' s  t e n a n t  f o r  a  judgment d e c l a r i n g  

t h e  r i g h t s  of t h e  p a r t i e s  under a  l e a s e .  The wi fe  of an 

employee of Ryan was i n j u r e d  whi le  r i d i n g  i n  a  c a r  when t h e  

c a r  w a s  s t r u c k  by a  boxcar being pushed by a  Grea t  Northern 

swi tch  engine.  She a l l e g e d  only neg l igence  of t h e  Grea t  

Northern.  While f i n d i n g  t h a t  t h e  Grea t  Northern should be 

indemnified f o r  i t s  own negl igence ,  t h e  9 t h  C i r c u i t  Court  

s t a t e d :  

". . . [ I l n  o r d e r  t o  uphold an indemni f i ca t ion  
agreement f o r  damages caused by n e g l i g e n t  a c t s  
of t h e  indemnitee t h e r e  must be c l e a r  and un- 
equivoca l  t e r m s .  . . An examination of t h e  i n -  
demnity agreement d i s c l o s e s  no ambiguity.  The 
phrases  used -- 'any and a l l  pe r sona l  i n j u r i e s , '  
' o f  every name and n a t u r e  which may i n  any 
manner a r i s e , '  'whether due o r  n o t  due t o  t h e  
neg l igence  of Grea t  Northern '  -- demonstra te  
t h a t  Ryan's indemnity would cover  any c la im 
made a g a i n s t  Grea t  Northern,  . . . and shows 
t h a t  t h e  p a r t i e s  had i n  mind t h a t  t h e  n e g l i -  
gence of Grea t  Northern would be no ba r  t o  
Ryan's indemnity o b l i g a t i o n . "  Ryan, 294 F.2d 
a t  633. 

The Ryan Mercant i l e  Company l e a s e  s t a t e s  t h a t  it ex tends  t o  

pe r sona l  i n j u r i e s  "whether due o r  n o t  due t o  t h e  neg l igence  

of Grea t  Northern." There i s  no comparable p r o v i s i o n  i n  t h e  

BN-Colborn l e a s e .  We a g r e e  wi th  t h e  conc lus ion  of t h e  

D i s t r i c t  Court  t h a t  t h e  language from paragraph 5 of t h e  BN- 

Colborn l e a s e  does  n o t  provide c l e a r  and unequivocal  t e r m s  



necessary f o r  BN t o  recover  under a  theory  of i ndemni f i ca t ion  

a g a i n s t  i t s  own negl igence.  

Because we recognize  t h e  c l o s e  q u e s t i o n  i n  t h e  i n t e r p r e -  

t a t i o n  of t h e  lease p r o v i s i o n ,  we w i l l  cons ide r  t h e  nex t  

i s s u e  which i s  whether BN i s  es topped from denying t h a t  

Colborn w a s  i n  f u l l  compliance wi th  t h e  BN-Colborn l e a s e .  

BN c la ims  a  v i o l a t i o n  of t h e  l e a s e  agreement ' s  paragraph 

5 because Colborn al lowed t h e  p l a i n t i f f  t o  c r o s s  t h e  t r a c k s  

a t  an  a r e a  no t  "an e s t a b l i s h e d  c r o s s i n g . "  I t  was undisputed 

t h a t  BN was aware t h a t  t h e  t r a c k s  were being c ros sed  f o r  

d e l i v e r i e s  t o  Colborn. This  had been occu r r ing  s i n c e  t h e  

o r i g i n a l  l e a s e  i n  1957. The undisputed evidence a l s o  shows 

t h a t  t r u c k s  have been making d e l i v e r i e s  a c r o s s  t h i s  c r o s s i n g  

t o  t h e  b u i l d i n g  now occupied by Colborn f o r  more than  60  

y e a r s  on a  con t inu ing  b a s i s .  A new l e a s e  was drawn up i n  

1975 p a r t l y  because of t h e  c o n s t r u c t i o n  of a  new load ing  

dock. The record  shows t h a t  BN was aware t h a t  Colborn 

in tended  t o  and d i d  u se  t h e  loading dock,  t h a t  v e h i c l e s  

could n o t  s e r v i c e  t h e  load ing  dock wi thou t  c r o s s i n g  t h e  

t r a c k s ,  and t h a t  BN ma in t a in s  t h e  t r a c k s  s o  t h a t  v e h i c l e s  

could c r o s s  them t o  s e r v i c e  bus inesses .  

Colborn a s s e r t e d  t h e  defense  of e s t o p p e l ,  and t h e  

D i s t r i c t  Court  he ld  t h a t  BN was es topped,  a s  a  m a t t e r  of 

law, from a s s e r t i n g  t h a t  a v i o l a t i o n  of t h e  l e a s e  caused 

p l a i n t i f f ' s  i n j u r i e s .  The D i s t r i c t  Court  memorandum opin ion  

s t a t e d :  

"BURLINGTON NORTHERN, by i t s  conduct as apparen t  
from t h e  r e c o r d ,  has acquiesced i n  t h e  u se  of 
t h e  a r e a  where t h e  a c c i d e n t  happened a s  an  a r e a  
f o r  v e h i c u l a r  t r a v e l ;  BURLINGTON NORTHERN has 
sanc t ioned  such t r a v e l  and has a t  l e a s t  attemp- 
t e d  t o  main ta in  t h e  a r e a  f o r  t h e  s p e c i f i c  pur- 
pose of v e h i c u l a r  t r a v e l  t o  s e r v e  such busines-  
s e s  a s  COLBORN SCHOOL SUPPLY." 



I n  suppor t  of  t h e  f i n d i n g  of e s t o p p e l ,  t h e  d e p o s i t i o n  

of Blane Pound, BN execu t ive ,  i n  p a r t  s t a t e s :  

"Q. W e l l ,  i f  you cons ider  what t h e y ' v e  been 
doing f o r  23 y e a r s  a  v i o l a t i o n  of t h e  p r o v i s i o n s  
of t h i s  l e a s e ,  Bur l ing ton  Northern h a s n ' t  done 
anyth ing  t o  p reven t  them from doing t h a t ,  have 
they? 

"A. That  i s  c o r r e c t .  

"Q.  A s  a  m a t t e r  of f a c t ,  you w e l l  know t h a t  
Bur l ing ton  Northern has ,  a t  l e a s t  a t  some t i m e ,  
b u i l t  t h a t  a r e a  up t h e r e  s o  t h a t  v e h i c l e s  could 
d r i v e  i n  and o u t  of t h e r e .  

"A. Cor rec t .  

"Q. I s ee .  So what, I guess  a t  t h e  very  l e a s t  
Bur l ing ton  Northern a s s i s t e d  i n  t h e  v i o l a t i o n  
of t h e  t e r m s  of t h i s  l e a s e ,  i f  t h a t ' s  a  v i o l a -  
t i o n ,  huh? 

"A. Tha t  would appear t o  be  c o r r e c t .  

"Q. And it would a l s o  appear  t h a t  t h a t  has  
been wi th  t h e  approva l  and b l e s s i n g  of Burl ing-  
t o n  Northern,  wouldn ' t  t h a t  be c o r r e c t ?  

"A. Y e s .  

"Q.  I t ' s  e i t h e r  one of two t h i n g s .  I t ' s  e i t h e r  
t h a t  Bur l ing ton  Northern a s s i s t e d  Colborn 
School Supply i n  v i o l a t i n g  t h e  t e r m s  of t h e  
l e a s e  -- and I ' m  r e f e r r i n g  t o  f u l l  Paragraph 
3 under Paragraph 5 -- t hey 've  e i t h e r  a s s i s t e d  
and approved a l l  t h e s e  y e a r s  of t h a t  v i o l a t i o n  
o r  Bur l ing ton  Northern cons ide r s  t h a t  a r e a  back 
t h e r e  an e s t a b l i s h e d  c r o s s i n g .  

(Ob j e c t i o n )  

"Q. W e l l ,  I want you t o  answer t h a t .  I t ' s  
e i t h e r  one of t hose  two t h i n g s ,  i s n ' t  i t ?  

"A.  Y e s ,  your s t a t emen t  would be  c o r r e c t . "  

S i x  e s s e n t i a l  elements have been he ld  necessary  t o  

c o n s t i t u t e  an e q u i t a b l e  e s toppe l :  

" ( 1 )  t h e r e  must be conduct ,  a c t s ,  language,  o r  
s i l e n c e  amounting t o  a  r e p r e s e n t a t i o n  o r  a  
concealment of m a t e r i a l  f a c t s ;  ( 2 )  t h e s e  f a c t s  
must be known t o  t h e  p a r t y  es topped a t  t h e  t i m e  
of h i s  conduct ,  o r  a t  l e a s t  t h e  c i rcumstances  
must be such t h a t  knowledge of them i s  neces- 
s a r i l y  imputed t o  him; ( 3 )  t h e  t r u t h  concern- 
ing  t h e s e  f a c t s  must be  unknown t o  t h e  o t h e r  
p a r t y  c la iming t h e  b e n e f i t  of t h e  e s t o p p e l  a t  
t h e  t ime it was a c t e d  upon by him; ( 4 )  t h e  



conduct must be done wi th  t h e  i n t e n t i o n ,  o r  a t  
l e a s t  w i t h  t h e  expec t a t i on ,  t h a t  it w i l l  be 
a c t e d  upon by t h e  o t h e r  p a r t y ,  o r  under t h e  
c i rcumstances  t h a t  it i s  both  n a t u r a l  and 
probable  t h a t  it w i l l  be s o  a c t e d  upon; (5 )  
t h e  conduct  must be r e l i e d  upon by t h e  o t h e r  
p a r t y ,  and,  t h u s  r e l y i n g ,  he must be l e d  t o  
a c t  upon i t ,  and (6 )  he must i n  f a c t  a c t  upon 
it i n  such a  manner as t o  change h i s  p o s i t i o n  
f o r  t h e  worse." Smith v.  Kru ta r  (1969) ,  153 
Mont. 325, 332, 457 P.2d 459, 463; Hustad v.  
Reed (1958) ,  133 Mont. 2 1 1 ,  223, 321 P.2d 
1083, 1090; Mundt v. Mallon (1938) ,  106 Mont. 
2 4 2 ,  249-50, 76 P.2d 326, 329. 

A s  t o  element ( I ) ,  t h e  a c t i o n s  of t h e  BN i n  main ta in ing  

t h i s  p a r t i c u l a r  a r e a  a s  a  c r o s s i n g  and a l lowing  v e h i c l e s  t o  

cont inuous ly  u se  t h e  same a s  a  c r o s s i n g  f o r  more than  60 

y e a r s  amounts t o  a  r e p r e s e n t a t i o n  t h a t  it was a  proper  

c r o s s i n g  f o r  use .  A s  t o  element ( 2 ) ,  t h e  holding o u t  t h a t  

t h i s  was a  proper  c r o s s i n g  f o r  usage was c l e a r l y  known t o  

BN a s  e s t a b l i s h e d  by t h e  test imony of t h e  BN execut ive .  A s  

t o  element ( 3 ) ,  t h e  f a c t s  show t h a t  Colborn d i d  n o t  know 

t h a t  BN claimed t h i s  was n o t  a  proper  c ros s ing .  A s  t o  

element ( 4 ) ,  t h e  f a c t s  show t h a t  B N ' s  conduct  w i th  r ega rd  t o  

t h e  c r o s s i n g  was done wi th  t h e  e x p e c t a t i o n  t h a t  Colborn 

would con t inue  t o  use  t h e  c r o s s i n g  a s  would i t s  i n v i t e e s .  

A s  t o  element ( 5 ) ,  t h e  f a c t s  c l e a r l y  show t h a t  Colborn 

r e l i e d  upon such a c t i o n s  of BN and cont inued t o  have d e l i v e r i e s  

made a c r o s s  such c r o s s i n g  t o  Colborn. A s  t o  element ( 6 ) ,  

t h e  a c t i o n s  of Colborn, of course ,  a r e  s u f f i c i e n t  t o  change 

i t s  p o s i t i o n  f o r  t h e  worse s o  t h a t  BN could contend a  p o t e n t i a l  

breach of t h e  l e a s e .  The record  c o n t a i n s  c l e a r l y  s u f f i c i e n t  

uncont rad ic ted  evidence t h a t  t h e  s i x  elements of e q u i t a b l e  

e s t o p p e l  were p r e s e n t  s o  f a r  a s  BN i s  concerned. A s  a  

r e s u l t ,  r e g a r d l e s s  of  t h e  con ten t ions  on t h e  p a r t  of BN a s  

t o  t h e  t e c h n i c a l  indemnity p rov i s ions  of i t s  l e a s e  wi th  

Colborn, BN i s  es topped from cla iming any r i g h t  t o  i ndemni f i ca t ion .  



The D i s t r i c t  C o u r t  p r o p e r l y  g r a n t e d  summary judgment t o  

Colborn  a g a i n s t  BN. W e  a f f i r m .  

W e  Concur: 


