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M r .  J u s t i c e  Frank B. Morrison,  J r . ,  d e l i v e r e d  t h e  Opinion of 
t h e  Court .  

On J u l y  2 ,  1980, P a t r i c i a  Malcolm (mother)  p e t i t i o n e d  

t h e  Eighth ~ u d i c i a l  D i s t r i c t  f o r  d i s s o l u t i o n  of he r  mar r iage  

t o  Cornel  Malcolm ( f a t h e r ) .  A temporary o r d e r  was i s s u e d  by 

t h a t  c o u r t  on September 4 ,  1980, g r a n t i n g ,  among o t h e r  

t h i n g s ,  temporary custody of t h e  c o u p l e ' s  t h r e e  c h i l d r e n  t o  

t h e i r  mother. A dec ree  d i s s o l v i n g  t h e  marr iage was g ran ted  

on January 2 7 ,  1981. Following f u r t h e r  i n v e s t i g a t i o n ,  an 

o r d e r  was i s s u e d  on February 9, 1981, whereby t h e  mother was 

g ran ted  permanent custody of t h e  c h i l d r e n  and t h e  f a t h e r  was 

ordered  t o  pay one hundred d o l l a r s  pe r  c h i l d  pe r  month a s  

c h i l d  suppor t .  

The f a t h e r  appea l s  t h i s  custody o r d e r  and c la ims  t h a t  

t h e  D i s t r i c t  Court  abused i t s  d i s c r e t i o n  by g r a n t i n g  custody 

of t h e  c h i l d r e n  t o  t h e i r  mother. H e  a s s e r t s  t h a t  permanent 

custody of t h e  c h i l d r e n  should n o t  have been g ran ted  t h e  

mother f o r  t h e  fo l lowing  reasons :  

(1) She has  l i v e d  wi th  another  man wh i l e  s t i l l  marr ied  

t o  her  husband. 

( 2 )  She has  "abused and neg lec ted"  t h e  c h i l d r e n  by 

lock ing  them i n  a c a r  w i th  a loaded gun. 

( 3 )  She has  been i n  t r o u b l e  w i th  t h e  p o l i c e .  

( 4 )  She has l e f t  t h e  c h i l d r e n  unat tended on s e v e r a l  

occas ions .  

Therefore ,  a s s e r t s  t h e  f a t h e r ,  it i s  n o t  i n  t h e  b e s t  i n t e r e s t s  

of t h e  c h i l d r e n  t o  g r a n t  permanent custody t o  t h e i r  mother. 

H e  r e q u e s t s  w e  r e v e r s e  t h e  D i s t r i c t  C o u r t ' s  o rde r  and g r a n t  

him custody of t h e  c h i l d r e n .  

This  Court  has  long followed t h e  r u l e  t h a t  u n l e s s  t h e r e  

i s  a c l e a r  abuse o f  d i s c r e t i o n  by t h e  ~ i s t r i c t  Cour t ,  t h e  



~ i s t r i c t  C o u r t ' s  custody d e c i s i o n  w i l l  n o t  be over turned  on 

appea l .    he t r i a l  judge i s  i n  a b e t t e r  p o s i t i o n  t o  determine 

c h i l d  custody a s  he has  heard t h e  test imony and observed t h e  

demeanor of t h e  w i tnes ses .  Al len  v.  Al len  (1978) ,  175 Mont. 

527, 575 P.2d 74; I n  re Marriage of Tweeten (1977) ,  172 

Mont. 404, 563 P.2d 1 1 4 1 ;  I n  r e  t h e  Marriage of I s l e r  (1977) ,  

173 Mont. 29, 566 P.2d 55. 

We f i n d  no c l e a r  abuse of d i s c r e t i o n  by t h e  D i s t r i c t  

Court  i n  t h i s  i n s t a n c e .  Therefore ,  we a f f i r m  t h e  D i s t r i c t  

C o u r t ' s  o r d e r .  

The mother t e s t i f i e d  t h a t  she  and he r  c h i l d r e n  l i v e d  

wi th  another  man be fo re  she  ob ta ined  a d i s s o l u t i o n  of he r  

marr iage.  She a l s o  t e s t i f i e d  t h a t  t h e  c h i l d r e n  were locked 

i n  her  c a r  wi th  a  loaded gun i n c i d e n t  t o  he r  a t t empt  t o  

r e g a i n  custody of t h e  c h i l d r e n  from t h e i r  f a t h e r .  The gun 

was i n i t i a l l y  po in ted  by t h e  mother a t  t h e  f a t h e r  and ano the r  

man, a f t e r  which it was p laced  i n  t h e  mo the r ' s  pu r se  and 

locked by he r  i n  t h e  c a r .  The mother had a l s o  locked he r  

c h i l d r e n  i n  t h e  c a r  t o  keep them from t h e i r  f a t h e r .  

Although t h e  c o u r t  condoned n e i t h e r  of t h e s e  a c t i o n s  on 

t h e  p a r t  of t h e  mother,  it he ld  t h a t  t h e s e  i n s t a n c e s  d i d  n o t  

n e c e s s a r i l y  prove t h a t  she  was " t o t a l l y  u n f i t  and incapab le  

of being awarded custody of t h e  c h i l d r e n . "  W e  ag ree .  

Evidence was p re sen ted  which e s t a b l i s h e d  t h a t  t h e  

f a t h e r  had a s s a u l t e d  t h e  mother on s e v e r a l  occas ions .  She 

was a f r a i d  of him. This  evidence,  coupled wi th  t h e  unusua l ly  

emotional  c i rcumstances  surrounding t h e  u se  of t h e  gun, 

l e a d s  us  t o  t h e  conc lus ion  t h a t  t h e r e  was no c l e a r  abuse of 

d i s c r e t i o n  by t h e  t r i a l  c o u r t  r ega rd ing  t h i s  de te rmina t ion .  

The c o n t a c t s  t h e  mother has had w i t h  t h e  p o l i c e  s t e m  

from t h e  above desc r ibed  gun i n c i d e n t  and a  t r e s p a s s .  The 



D i s t r i c t  Court  d i d  n o t  abuse i t s  d i s c r e t i o n  by f a i l i n g  t o  

deny custody of t h e  c h i l d r e n  t o  t h e i r  mother a s  a  r e s u l t  of 

t h e  p o l i c e  c o n t a c t .  

F i n a l l y ,  evidence was presen ted  a t  t r i a l  conf i rming 

t h a t  t h e  one t i m e  t h e  c h i l d r e n  were l e f t  a l o n e  a t  n i g h t ,  a  

neighbor p e r i o d i c a l l y  checked on them. W e  do n o t  condone 

l eav ing  young c h i l d r e n  a lone  a t  n i g h t  w i thou t  a  b a b y s i t t e r  

p r e s e n t  i n  t h e  home. However, i n  l i g h t  of t h e  t o t a l  ev idence  

presen ted  a t  t r i a l ,  we do n o t  f i n d  t h a t  t h e  D i s t r i c t  Court  

abused i t s  d i s c r e t i o n  on t h e  b a s i s  of t h a t  s i n g l e  i n c i d e n t .  

The b e s t  i n t e r e s t  of t h e  c h i l d  i s  t h e  primary f a c t o r  t o  

be considered when determining custody of t h e  c h i l d .  Sec t ion  

40-4-212, MCA, s t a t e s :  

"40-4-212. Bes t  i n t e r e s t  of c h i l d .  The c o u r t  
s h a l l  determine custody i n  accordance w i t h  t h e  
b e s t  i n t e r e s t  of t h e  c h i l d .  The c o u r t  s h a l l  
cons ide r  a l l  r e l e v a n t  f a c t o r s  i nc lud ing :  

" ( 1 )  t h e  wishes of t h e  c h i l d ' s  p a r e n t  o r  
p a r e n t s  a s  t o  h i s  custody;  

" ( 2 )  t h e  wishes of t h e  c h i l d  a s  t o  h i s  cus to-  
d i a n ;  

" ( 3 )  t h e  i n t e r a c t i o n  and i n t e r r e l a t i o n s h i p  of 
t h e  c h i l d  w i t h  h i s  p a r e n t  o r  p a r e n t s ,  h i s  s i b -  
l i n g s ,  and any o t h e r  person who may s i g n i f i c a n t -  
l y  a f f e c t  t h e  c h i l d ' s  b e s t  i n t e r e s t ;  

" ( 4 )  t h e  c h i l d ' s  adjustment  t o  h i s  home, 
s choo l ,  and community; and 

" ( 5 )  t h e  mental  and p h y s i c a l  h e a l t h  of a l l  
i n d i v i d u a l s  involved."  

Fac to r  number one i s  i r r e l e v a n t  i n  t h i s  d i s p u t e  a s  bo th  

p a r e n t s  wish t o  have custody of t h e i r  c h i l d r e n .  I n  a d d i t i o n ,  

t h e  t r i a l  c o u r t  found bo th  p a r e n t s  t o  be  i n  good h e a l t h  and 

none of t h e  c h i l d r e n  t o  have c u r r e n t  r e l e v a n t  p h y s i c a l  o r  

mental  h e a l t h  problems. Therefore ,  f a c t o r  number f i v e  i s  

a l s o  i r r e l e v a n t  t o  t h i s  d i s p u t e .  

Evidence r ece ived  a t  t r i a l  suppor t s  t h e  D i s t r i c t  C o u r t ' s  



custody de t e rmina t ion  when it i s  a p p l i e d  t o  f a c t o r s  two, 

t h r e e  and fou r .  When in te rv iewed by Family Court  S e r v i c e s ,  

bo th  s i x  yea r  o l d  Shawndel Malcolm and e i g h t  yea r  o l d  Ray 

Shawn Malcolm expressed t h e  d e s i r e  t o  r e s i d e  wi th  t h e i r  

mother. Although bo th  c h i l d r e n  s t a t e d  they  loved t h e i r  

f a t h e r  and would l i k e  t o  s e e  him o f t e n ,  they both expressed 

a  f e a r  of him. Three yea r  o l d  Sheronda Malcolm i s  t o o  young 

t o  express  a  p re fe rence .  

Reports  from school  t e a c h e r s  i n d i c a t e d  t h a t  t h e  c h i l d r e n  

a r e  w e l l  a d j u s t e d  t o  t h e i r  p r e s e n t  school  s i t u a t i o n s .  

Neighbors of t h e  Malcolms t e s t i f i e d  t h a t  t h e  Malcolm c h i l d r e n  

a r e  w e l l  behaved and a r e  very  s u i t a b l e  playmates f o r  t h e i r  

own c h i l d r e n .  The c h i l d r e n  seem t o  be w e l l  a d j u s t e d  t o  

t h e i r  c u r r e n t  home, school  and community. 

Other test imony of neighbors  and f r i e n d s  of t h e  Malcolms, 

a s  w e l l  a s  Sheronda 's  day c a r e  t e a c h e r ,  a t t e s t e d  t o  t h e  f i n e  

i n t e r a c t i o n  and i n t e r r e l a t i o n s h i p  between P a t r i c i a  Malcolm 

and her  c h i l d r e n .  She was w i l l i n g  t o  change jobs when t h e  

new work hours  a t  he r  former job i n t e r f e r e d  wi th  t h e  t i m e  

she  had t o  spend w i t h  he r  c h i l d r e n .  The c h i l d r e n  were 

r epo r t ed  t o  be c l e a n ,  n e a t  and happy. Evidence was r ece ived  

i n d i c a t i n g  t h a t  t h e  mother p a r t i c i p a t e d  wi th  he r  c h i l d r e n  i n  

numerous a c t i v i t i e s  such a s  s k a t i n g ,  swimming and t r i p s  t o  

t h e  park.  

Evidence was a l s o  r ece ived  concerning t h e  r e l a t i o n s h i p  

of Cornel  Malcolm wi th  h i s  c h i l d r e n .  Although he appa ren t ly  

d i d  n o t  spend a s  much t ime i n t e r r e a c t i n g  wi th  h i s  c h i l d r e n  

a s  d i d  t h e i r  mother,  t h e  t i m e s  t o g e t h e r  were en joyable  t o  

a l l  p a r t i e s .  H e  was found by t h e  D i s t r i c t  Court  t o  be  a  f i t  

and lov ing  f a t h e r .  However, t h e  f i n d i n g  t h a t  a  p a r e n t  i s  

bo th  f i t  and capable  does n o t  n e c e s s a r i l y  mean it would be 



i n  t h e  b e s t  i n t e r e s t s  of t h e  c h i l d  t o  be p u t  i n  t h a t  p a r e n t ' s  

custody.  I n  r e  Marriage of Isler, supra ;  I n  t h e  Mat ter  of -- - 
t h e  Adoption of Redcrow (1977) ,  172 Mont. 366, 5 6 3  P.2d 

1 1 2 1 .  

Other f a c t o r s  supported by t h e  evidence and cons idered  

by t h e  D i s t r i c t  Court  pursuant  t o  s e c t i o n  40-4-212, MCA, 

suppor t  t h e  c o u r t ' s  de t e rmina t ion  t h a t  t h e  b e s t  i n t e r e s t s  of 

t h e  c h i l d r e n  would be served by g r a n t i n g  permanent custody 

of them t o  t h e i r  mother. They a r e :  

"1 )  The f a t h e r  f a i l e d  t o  pay suppor t  f o r  t h e  
c h i l d r e n  a s  t emporar i ly  o rdered  by t h e  c o u r t .  

" 2 )  The f a t h e r  had t o  be ordered  by t h e  c o u r t  
t o  d e l i v e r  t h e  c h i l d r e n ' s  c l o t h i n g ,  f u r n i t u r e  
and household cooking u t e n s i l s  t o  t h e  mother. 

" 3 )  The f a t h e r  seldom v i s i t e d  t h e  c h i l d r e n  
fo l lowing  t h e  s e p a r a t i o n  of t h e  husband and 
wife .  

" 4 )  The f a t h e r  r e fused  t o  permi t  t h e  mother 
t o  have a  m i l i t a r y  i d e n t i f i c a t i o n  c a r d  s o  
t h a t  she  could shop a t  t h e  base  commissary 
and base  exchange f o r  food and c l o t h i n g  f o r  
t h e  c h i l d r e n . "  

Although t h e s e  a c t s  were appa ren t ly  in tended  t o  i r r i t a t e  

and inconvenience t h e  mother,  they a l s o  adve r se ly  a f f e c t e d  

t h e  c h i l d r e n .  They were p rope r ly  cons idered  by t h e  t r i a l  

c o u r t  and suppor t  t h e  de te rmina t ion  made. 

The D i s t r i c t  Court  found t h a t  " t h e  preponderance of t h e  

evidence e s t a b l i s h e d  t h a t  t h e  p e t i t i o n e r  i s  a  good mother t o  

t h e  c h i l d r e n ,  adequa te ly  c a r e s  f o r  them, l oves  them, wants 

t o  be  t h e  cus tod ian  of t h e  c h i l d r e n ,  and i s  a b l e  t o  p rov ide  

fo r  t h e i r  needs and t o  p rov ide  a  home f o r  t h e m . ' V e  f i n d  

ample evidence t o  suppor t  t h i s  f i n d i n g  and t h e r e f o r e  a f f i r m  

t h e  permanent custody o rde r  of t i s t r i c t  Court .  F 



We Concur: 


