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Mr. J u s t i c e  John  Conway H a r r i s o n  d e l i v e r e d  t h e  Op in ion  o f  
t h e  C o u r t .  

R i c h a r d  and J u n e  Weber, p l a i n t i f f s  and r e s p o n d e n t s ,  

f i l e d  t h i s  a c t i o n  i n  t h e  S e v e n t e e n t h  J u d i c i a l  D i s t r i c t ,  i n  

and f o r  V a l l e y  County ,  on F e b r u a r y  7,  1974 ,  s e e k i n g  damages 

f o r  c o n t r a c t  b e n e f i t s  and wrongfu l  c a n c e l l a t i o n  by B lue  

C r o s s  on t h e i r  m e d i c a l  p l a n  c o n t r a c t .  On September  1 9 ,  

1977 ,  t h e  c a s e  was t r a n s f e r r e d  t o  t h e  E i g h t h  J u d i c i a l  

D i s t r i c t  i n  Cascade  County.  On F e b r u a r y  9 ,  1979 ,  Webers 

moved t o  a d d  p u n i t i v e  d a m a g e s  f o r  f r a u d ,  i n t e n t i o n a l  

i n f l i c t i o n  o f  e m o t i o n a l  d i s t r e s s ,  and bad f a i t h  t o  t h e i r  

o r i g i n a l  c o m p l a i n t .  S h o r t l y  b e f o r e  t r i a l  Webers a l s o  s o u g h t  

t o  add an  a d d i t i o n a l  c l a i m  a l l e g i n g  v i o l a t i o n  o f  t h e  Montana 

I n s u r a n c e  Code. The c a s e  was t r i e d  J u n e  23 t h r o u g h  27 ,  

1980 ,  and t h e  d i s t r i c t  judge  a l lowed  t h e  c a s e  t o  go t o  t h e  

j u r y  on a l l  i s s u e s  of  l i a b i l i t y .  The j u r y  r e t u r n e d  a  

v e r d i c t  i n  f a v o r  o f  p l a i n t i f f s  f o r  e v e r y  d o l l a r  i n  com- 

p e n s a t o r y  damages s o u g h t ,  $157 ,137 ,  and f o r  a l l  b u t  one  

d o l l a r  o f  t h e  p u n i t i v e  damages,  $999,999.  B lue  C r o s s  f i l e d  

m o t i o n s  f o r  judgment  n o t w i t h s t a n d i n g  t h e  v e r d i c t ,  a  new 

t r i a l ,  and t o  amend o r  a l t e r  t h e  judgment ,  a l l  of  which were  

d e n i e d .  Blue  C r o s s  now a p p e a l s .  

R i c h a r d  and J u n e  Weber, p l a i n t i f f s - r e s p o n d e n t s ,  have  

n i n e  c h i l d r e n  and l i v e  i n  Glasgow, Montana,  where R i c h a r d  

Weber h a s  a  s u c c e s s f u l  d e n t a l  p r a c t i c e .  B lue  C r o s s  o f  

Montana,  d e f e n d a n t - a p p e l l a n t ,  is a  p r i v a t e ,  n o n p r o f i t  h e a l t h  

s e r v i c e  c o r p o r a t i o n  m a r k e t i n g  h e a l t h  c a r e  p l a n s  t h r o u g h o u t  

Montana. 

I n  March 1972 Dr.  Weber r e c e i v e d  an i n f o r m a t i o n a l  

b r o c h u r e  d e s c r i b i n g  t h e  "Montana D e n t a l  P l a n , "  a  new g r o u p  

p o l i c y  f o r  Montana d e n t i s t s .  Dr.  and Mrs. Weber rev iewed 



the plan, determined that it was less expensive than their 

current health insurance, and decided to apply for member- 

ship. Although every dentist in Montana could apply, only 

medically-qualified applicants were accepted. 

On April 12, 1972, Jim Burke, a Blue Cross sales 

representative, met with Dr. Weber at his dental office to 

complete the membership application. Burke asked Weber 

questions and filled out the application form as Weber 

answered the questions. Dr. Weber checked the application 

for accuracy, and then both Weber and Burke signed the 

application. 

The application, which Dr. Weber read once before 

signing, noted that "there will be a waiting period of 12 

months for all preexisting conditions" and that "misrepre- 

sentations in this application will render the contract 

void." However, Dr. Weber was not given a copy of the 

application or the contract and was not advised that the 

application was part of the contract. 

Dr. Weber specifically asked Burke if Blue Cross 

could cancel any member's policy without canceling the whole 

group plan, and Burke assured him that it was noncancelable. 

The contract, however, allowed Blue Cross to cancel upon 

thirty days' notice. 

The "completed" application was then sent to Blue 

Cross for processing. Although the application requested 

the name of the family doctor, and the date, hospital, and 

physicians that had treated any medical problem, this infor- 

mation was not provided. Blue Cross nonetheless accepted 

the application and issued the Webers a membership card and 

a copy of the application on May 1, 1972. It is not clear 



whether a copy of the contract was first sent to Webers on 

May 1, 1972, or in 1973 when their attorney. requested one. 

In any event, Webers canceled their old insurance shortly 

after May 1, 1972. 

On May 25, 1972, and in October 1972, June Weber was 

hospitalized in Glasgow for what was initially diagnosed as 

a bleeding ulcer. On both occasions the bills were sent to 

Blue Cross but were not paid. 

In November 1972 June Weber went to Billings for 

extensive testing by Dr. Hurley, an internist. Dr. Hurley 

diagnosed varices of the esophagus (vericose veins in the 

esophagus) and a polyp in her duodenum (growth in the small 

intestine). This bill was also sent to Blue Cross but was 

not paid. 

In April 1973 June Weber had another bleed, and an 

airplane was chartered to fly her to Billings for treatment. 

She had surgery for the esophageal varices. Again the bill 

was submitted to Blue Cross and was not paid. 

Webers first became aware that bills were not being 

paid in August 1972 when Dr. Weber got a second bill for the 

May 1972 hospitalization. Dr. Weber contacted the local 

Blue Cross agent and was told that Blue Cross did not 

receive a bill. (In fact, Blue Cross had received the bill 

on June 22, 1972.) Dr. Weber asked the hospital to send 

Blue Cross another bill, but it too was not paid. 

In March 1973 Dr. Weber wrote the Montana Dental 

Association, the Montana legislature and Blue Cross to com- 

plain about the trouble he was having with Blue Cross. In 

response to this letter, Blue Cross claims manager Nehus 

wrote on March 23, 1973, indicating that the April 12, 1972 



a p p l i c a t i o n  was r e v i e w e d ,  c o n s i d e r e d  f o r  c a n c e l l a t i o n ,  b u t  

r e t a i n e d .  Blue  C r o s s  t h e n  d e n i e d  payment on g rounds  o f  p r e -  

e x i s t i n g  c o n d i t i o n s .  

B lue  C r o s s  had o r i g i n a l l y  r e c e i v e d  t h e  May 1972 

h o s p i t a l  b i l l s  on J u n e  22, 1972.  On J u l y  1 4 ,  1972 ,  Dr.  

S h u l l ,  m e d i c a l  d i r e c t o r  f o r  Blue  C r o s s ,  rev iewed t h e  b i l l s  

and r e q u e s t e d  a  copy of  t h e  h o s p i t a l  h i s t o r y  f rom t h e  

Glasgow h o s p i t a l  i n  o r d e r  t o  d e t e r m i n e  whe the r  t h e  c l a i m  was 

p r e e x i s t i n g .  Blue  C r o s s  r e c e i v e d  i n c o m p l e t e  i n f o r m a t i o n ,  

made s e v e r a l  more r e q u e s t s  f o r  i n f o r m a t i o n ,  and comple t ed  

i t s  f i l e s  on F e b r u a r y  7 ,  1973 ,  when it d e t e r m i n e d  t h a t  J u n e  

W e b e r ' s  m e d i c a l  c o n d i t i o n  was p r e e x i s t i n g .  

On March 23,  1973 ,  B lue  C r o s s  n o t i f i e d  Webers t h a t  

b i l l s  a s s o c i a t e d  w i t h  e s o p h a g e a l  v a r i c e s  would n o t  be p a i d  

b e c a u s e  t h e  c o n d i t i o n  was p r e e x i s t i n g .  Then,  on J u n e  1, 

1973 ,  B l u e  C r o s s  s e n t  t h e  Webers a  l e t t e r  u n i l a t e r a l l y  

d e c l a r i n g  t h e  c o n t r a c t  v o i d  b e c a u s e  Dr. Weber had m i s r e p r e -  

s e n t e d  h i s  f a m i l y ' s  h e a l t h  on t h e  a p p l i c a t i o n .  T h i s  s u i t  

f o l l o w e d .  

A t  t r i a l  t h e r e  was vo luminous  t e s t i m o n y  c o n c e r n i n g  

whether  o r  n o t  J u n e  Weber ' s  e s o p h a g e a l  v a r i c e s  were p r e -  

e x i s t i n g .  I n  g e n e r a l ,  t h e r e  was a  g r e a t  d e a l  o f  e v i d e n c e  

i n d i c a t i n g  t h a t  t h e y  w e r e  n o t  p r e e x i s t i n g ,  a n d  l i t t l e  

c r e d i b l e  e v i d e n c e  i n d i c a t i n g  t h a t  t h e y  were p r e e x i s t i n g .  

The p o i n t  became moot,  however,  when J u r y  I n s t r u c t i o n  No. 1 2  

was g i v e n ,  which i n d i c a t e d  t h a t  a  m e d i c a l  c o n d i t i o n  s h o u l d  

n o t  be  c o n s i d e r e d  p r e e x i s t i n g  u n l e s s  it m a n i f e s t  i t s e l f  

p r i o r  t o  t h e  e f f e c t i v e  d a t e  of  i n s u r a n c e .  A l l  t h e  e v i d e n c e  

Blue  C r o s s  p r e s e n t e d  i n d i c a t e d  t h a t  t h e  c o n d i t i o n  may have  

e x i s t e d ,  b u t  t h e  c o n d i t i o n  was unknown p r i o r  t o  May 1, 1972.  



Therefore, Blue Cross admitted during closing argument that, 

based on the jury instructions, there were no preexisting 

conditions. 

However, there continues to be a great deal of dis- 

agreement as to whether Dr. Weber misrepresented the health 

of his family when completing the application for membership 

in the Montana Dentists' Group Plan. 

Dr. Weber did reveal that June Weber had a minor 

kidney infection twelve years earlier, that June Weber had 

her spleen and gallstones removed three years earlier, and 

that seven of his nine children wore glasses. 

Medical conditions that Dr. Weber did not reveal - 
include: 

1. June Weber's familial (inheritable) anemia; 

2. Dr. Weber's heart condition for which he 

occasionally took medication; and that Dr. Weber also sus- 

pected his son had a heart problem; 

3. June Weber's continuing bladder trouble; 

4. Removal of June Weber's ovary; 

5. Five or six visits that June Weber had made to 

the local mental health center in the past year; 

6. An ear infection and subsequent dizziness 

experienced by June Weber; 

7. June Weber's chronic diarrhea; 

8. Dr. Weber's hiatal hernia; 

9. Son's dislocated shoulder; 

10. Daughter's broken arm; and 

11. Daughter's pneumonia. 

In each case Blue Cross presented testimony indicat- 

ing that these conditions constituted a "departure from good 



health" and, therefore, it was a material misrepresentation 

to not disclose this information on the application. 

Webers presented testimony that these conditions, as 

they affected the Webers, were not a departure from good 

health and that there was no reason to mention them on the 

application. Dr. Weber further testified that he considered 

it a personal judgment call and that in his personal opinion 

it was not necessary to list that information. In any 

event, Dr. Weber testified he told Burke about June Weber's 

hysterectomy and anemia and that Burke did not consider it 

important enough to record on the application. 

Evidence was also presented at trial concerning past 

medical expenses, future medical expenses and emotional 

distress. Benefits the Webers would have received between 

May 1, 1972, and June 27, 1980, minus premiums, total 

$24,250. Currently, June Weber goes to Chicago once a year 

to treat her esophageal varices, which costs $3,500 a trip. 

Thus, future medical expenses are estimated at $47,887. 

Finally, the jury awarded $55,000 to June Weber and $30,000 

to Richard Weber for emotional distress. Thus, the total 

for compensatory damages ($24,250 + $47,887 + $85,000 = 

$157,137) is $157,137. 

Evidence was offered, and rejected, showing that Dr. 

Weber made similar "misrepresentations" on an application 

for Blue Shield membership following cancellation of the 

Blue Cross membership. Blue Cross also offered, and had 

rejected, evidence showing that Webers collected $13,000 

from an American Dental Association plan obtained after the 

Blue Cross cancellation. 

Six issues are raised on appeal: 



1. Are h e a l t h  s e r v i c e  c o r p o r a t i o n s  s u b j e c t  t o  t h e  

Montana I n s u r a n c e  Code? 

2 .  Did t h e  t r i a l  c o u r t  p r o p e r l y  deny  t h e  d e f e n s e  

mot ion  f o r  d i r e c t e d  v e r d i c t  on t h e  i s s u e s  o f  a c t u a l  and 

c o n s t r u c t i v e  f r a u d ?  

3. Did t h e  t r i a l  c o u r t  p r o p e r l y  deny  t h e  d e f e n s e  

mo t ion  f o r  d i r e c t e d  v e r d i c t  on t h e  t o r t  o f  bad f a i t h ?  

4 .  Did t h e  t r i a l  c o u r t  p r o p e r l y  e x c l u d e  e v i d e n c e  o f  

i n s u r a n c e  r e c e i v e d  s u b s e q u e n t l y  t o  t h e  B lue  C r o s s  p o l i c y ?  

5 .  Did t h e  t r i a l  c o u r t  p r o p e r l y  r e f u s e  t o  a l l o w  Dr.  

Weber t o  be impeached w i t h  h i s  s u b s e q u e n t  B lue  S h i e l d  

a p p l i c a t i o n ?  

6 .  Was t h e r e  s u f f i c i e n t  e v i d e n c e  t o  s u p p o r t  an  award 

o f  $157,137 i n  compensa tory  damages and $999,999 i n  p u n i t i v e  

damages? 

I .  INSURANCE CODE 

A r e  h e a l t h  s e r v i c e  c o r p o r a t i o n s  s u b j e c t  t o  t h e  

Montana I n s u r a n c e  Code? We h o l d  t h e y  a r e  n o t .  

I t  i s  e v i d e n t  t h a t  t h e  l e g i s l a t u r e  d i d  n o t  i n t e n d  

h e a l t h  s e r v i c e  c o r p o r a t i o n s  t o  be bound by t h e  i n s u r a n c e  

c o d e .  F i r s t ,  i n  1972 ,  h e a l t h  s e r v i c e  c o r p o r a t i o n s  were  

r e g u l a t e d  by t h e  a t t o r n e y  g e n e r a l ,  r a t h e r  t h a n  t h e  i n s u r a n c e  

commiss ione r .  S e c t i o n  15-2304, R.C.M. 1947 ,  p r o v i d e d :  

" A l l  h e a l t h  s e r v i c e  c o r p o r a t i o n s  o r g a n i z e d  
h e r e u n d e r  s h a l l  be s u b j e c t  t o  s u p e r v i s i o n  by 
t h e  p a r t i c u l a r  p r o f e s s i o n a l  boa rd  o r  h o s p i t a l  
boa rd  o r  agency  under  which members o r  h o s p i -  
t a l s  a r e  l i c e n s e d  and t h e y  s h a l l  a t  a l l  t i m e s  
be  s u b j e c t  t o  e x a m i n a t i o n  by t h e  a t t o r n e y  
g e n e r a l  on b e h a l f  o f  t h e  s t a t e ,  t o  a s c e r t a i n  
t h e  c o n d i t i o n  o f  a f f a i r s  o f  any  s u c h  c o r p o r a -  
t i o n ,  and t o  what e x t e n t ,  i f  a t  a l l ,  any s u c h  
c o r p o r a t i o n  may f a i l  t o  comply w i t h  t r u s t s  
which i t  h a s  assumed o r  may d e p a r t  f rom t h e  
g e n e r a l  p u r p o s e s  f o r  which it is formed,  and 



i n  c a s e  o f  any  s u c h  f a i l u r e  o r  d e p a r t u r e  t h e  
a t t o r n e y  g e n e r a l  s h a l l  i n s t i t u t e ,  i n  t h e  name 
o f  t h e  s t a t e ,  t h e  p r o c e e d i n g s  n e c e s s a r y  t o  
c o r r e c t  t h e  same; a l l  s u c h  m e d i c a l ,  h o s p i t a l  
o r  h e a l t h  s e r v i c e  c o r p o r a t i o n s  h e r e t o f o r e  
o r g a n i z e d  and e x i s t i n g  under  t h e  n o n p r o f i t  
c o r p o r a t i o n  l a w s  o f  Montana s h a l l  be s u b j e c t  
t o  t h e  p r o v i s i o n s  h e r e o f  . . ." 
Second,  h e a l t h  s e r v i c e  c o r p o r a t i o n s  were  s p e c i f i c a l l y  

exempt f rom t h e  i n s u r a n c e  code  by s e c t i o n  40-2611, R.C.M. 

1947 ,  which s t a t e d :  " T h i s  code  s h a l l  n o t  a p p l y  t o  h e a l t h  

s e r v i c e  c o r p o r a t i o n s ,  t o  t h e  e x t e n t  t h a t  t h e  e x i s t e n c e  and 

o p e r a t i o n s  o f  s u c h  c o r p o r a t i o n s  a r e  a u t h o r i z e d  by s e c t i o n  

15-1401 [now s e c t i o n  15-23011 and r e l a t e d  s e c t i o n s  o f  t h e  

Rev i sed  Code o f  Montana,  1.947." 

T h i r d ,  t h e  1 9 7 1  L e g i s l a t u r e  p a s s e d  House R e s o l u t i o n  

20 which r e c o g n i z e d  t h e  un ique  s t a t u s  of  h e a l t h  s e r v i c e  

c o r p o r a t i o n s .  HR 20 ,  1971 ,  p r o v i d e s  i n  p a r t :  

"WHEREAS, a s  o f  now, h e a l t h  s e r v i c e  c o r p o r a -  
t i o n s  a r e  n o t  under  t h e  j u r i s d i c t i o n  o f  t h e  
i n s u r a n c e  commiss ione r ,  and 

"WHEREAS, t h e  s a i d  c o r p o r a t i o n s  a r e  n o t  
amenable  t o  t h e  i n s u r a n c e  c o d e ,  t i t l e  40,  RCM 
1947 . . ." 
F o u r t h ,  t h e  1971  L e g i s l a t u r e  k i l l e d  House B i l l  253 

which would have made h e a l t h  s e r v i c e  c o r p o r a t i o n s  s u b j e c t  t o  

t h e  i n s u r a n c e  code .  We t h e r e f o r e  c o n c l u d e  t h a t  t h e  l e g i s l a -  

t u r e ,  p r i o r  t o  1972 ,  d i d  n o t  i n t e n d  h e a l t h  s e r v i c e  c o r p o r a -  

t i o n s  t o  be s u b j e c t  t o  t h e  i n s u r a n c e  c o d e .  

F u r t h e r ,  B lue  C r o s s  was s u r p r i s e d  by t h e  l a t e  a d d i -  

t i o n  o f  t h e  i n s u r a n c e  code  c l a i m .  Webers s t a t e d  i n  t h e i r  

b r i e f  i n  s u p p o r t  o f  t h e  mo t ion  f o r  l e a v e  t o  amend t h e  com- 

p l a i n t  t h a t ,  " p l a i n t i f f s  a r e  n o t  a l l e g i n g  t h a t  a  v i o l a t i o n  

o f  t h e  [ i n s u r a n c e ]  code  o c c u r r e d . "  Y e t ,  t h e  p r e t r i a l  o r d e r  

d a t e d  J u n e  23, 1981 ,  t h e  day  t r i a l  began ,  c o n t a i n e d  a l l e g a -  

t i o n s  of  i n s u r a n c e  code  v i o l a t i o n s .  Blue  C r o s s  was under -  



s t a n d a b l y  s u r p r i s e d  and p r e j u d i c e d  by t h i s  a d d i t i o n  i n  

v i o l a t i o n  of  Rule  6 0 ( b )  (1) , M.R.Civ.P. 

A p p e l l a n t  c i t e s  H a r s h  v .  B l u e  C r o s s  o f  M o n t a n a  

( 1 9 7 3 ) ,  162  Mont. 546,  514 P.2d 767,  an  o r d e r  d e n y i n g  a  

s u p e r v i s o r y  w r i t ,  a s  s u p p o r t i n g  t h e  p r o p o s i t i o n  t h a t  h e a l t h  

s e r v i c e  c o r p o r a t i o n s  a r e  n o t  s u b j e c t  t o  t h e  i n s u r a n c e  c o d e .  

However, s e c t i o n  I ,  p a r t  5 ,  o f  t h e  Montana Supreme C o u r t  

I n t e r n a l  O p e r a t i n g  R u l e s ,  p r o v i d e s  t h a t  " O r d e r s  . . . s h a l l  

n o t  b e  . . . c i t e d  a s  a u t h o r i t y  i n  a n y  s u b s e q u e n t  

p r o c e e d i n g . "  Thus,  t h e  Har sh  d e c i s i o n  i s  i r r e l e v a n t .  

Responden t s  c i t e  F a s s i o  v .  Montana ~ h y s i c i a n s ' s e r v i c e  

( 1 9 7 6 ) ,  170 Mont. 320,  553 P.2d 998 ,  a s  s u p p o r t i n g  t h e  

p r o p o s i t i o n  t h a t  h e a l t h  s e r v i c e  c o r p o r a t i o n s  a r e  s u b j e c t  t o  

t h e  i n s u r a n c e  code .  However, b r i e f s  i n  t h a t  c a s e  made no 

r e f e r e n c e  wha t soeve r  t o  t h e  i n s u r a n c e  code .  Thus ,  t h e  

i n s u r a n c e  code  was n o t  a t  i s s u e ,  and any r e f e r e n c e  t o  t h e  

i n s u r a n c e  code  i n  t h e  F a s s i o  d e c i s i o n  is p u r e l y  d i c t a .  

W e  c o n c l u d e  t h a t  h e a l t h  s e r v i c e  c o r p o r a t i o n s  a r e  n o t  

s u b j e c t  t o  t h e  Montana I n s u r a n c e  Code and t h a t  J u r y  I n s t r u c -  

t i o n  Nos. 17 and 1 9 ,  b i n d i n g  Blue  C r o s s  o f  Montana t o  t h e  

i n s u r a n c e  c o d e ,  were  e r r o n e o u s .  

11. DIRECTED VERDICT ON ACTUAL AND CONSTRUCTIVE FRAUD 

Did t h e  t r i a l  c o u r t  p r o p e r l y  deny  t h e  d e f e n s e  mo t ion  

f o r  a  d i r e c t e d  v e r d i c t  on t h e  i s s u e s  of  a c t u a l  and c o n s t r u c -  

t i v e  f r a u d ?  We h o l d  t h e  d i r e c t e d  v e r d i c t  was p r o p e r l y  

d e n i e d .  

When d e c i d i n g  a  mo t ion  f o r  d i r e c t e d  v e r d i c t ,  t h e  

t r i a l  j udge  must  v iew t h e  e v i d e n c e  i n  a  l i g h t  most  f a v o r a b l e  

t o  t h e  p l a i n t i f f .  Fe rguson  v .  Town Pump I n c .  ( 1 9 7 8 ) ,  177 



Mont. 1 2 2 ,  580 P.2d 915.  No c a s e  s h o u l d  be withdrawn from 

t h e  j u r y  i f  r e a s o n a b l e  men may d i f f e r  a s  t o  t h e  c o n c l u s i o n s  

drawn from t h e  e v i d e n c e .  S o l i c h  v .  Hale  ( 1 9 6 7 ) ,  150 Mont. 

358,  435 P.2d 883. 

R e p r e s e n t a t i o n s  d e s i g n e d  t o  i n d u c e  one  t o  e x e c u t e  a  

c o n t r a c t  mus t  be made i n  good f a i t h .  S t a t e  e x  r e l .  Dimler  

v .  D i s t .  C t . ,  E l e v e n t h  J . D . ,  E t c .  ( 1 9 7 6 ) ,  170 Mont. 77,  550 

P.2d 917 ,  921. I f  t h e  r e p r e s e n t a t i o n s  a r e  f a l s e ,  a  c a u s e  o f  

a c t i o n  would l i e  under  (1) t h e  " b r e a c h  o f  o b l i g a t i o n "  t h e o r y  

of  s e c t i o n  17-208, R.C.M. 1947 ,  o r  ( 2 )  a c t u a l  o r  c o n s t r u c -  

t i v e  f r a u d  t h e o r y ,  s e c t i o n s  13-307 t o  13-309, R.C.M. 1947.  

S e e ,  D i m l e r ,  550 P.2d a t  921. 

The e v i d e n c e ,  viewed i n  a  l i g h t  most  f a v o r a b l e  t o  t h e  

r e s p o n d e n t s ,  i n d i c a t e s  r e a s o n a b l e  men c o u l d  d i f f e r  a s  t o  t h e  

c o n c l u s i o n s  drawn from t h e  e v i d e n c e .  Burke a l l e g e d l y  r e p r e -  

s e n t e d  t h e  Blue  C r o s s  p o l i c y  a s  n o n c a n c e l a b l e ,  y e t  i t  was 

c a n c e l e d .  Blue  C r o s s  b r o c h u r e s  p romised  "comprehens ive  

h e a l t h  c a r e , "  y e t  c l a i m s  were d e n i e d  b e c a u s e  o f  p r e e x i s t i n g  

c o n d i t i o n s  t h a t  B lue  C r o s s  c o u l d  n o t  p r o v e .  O the r  examples  

e x i s t ,  b u t  t h e  p o i n t  r ema ins  t h e  same: r e a s o n a b l e  men c o u l d  

d i f f e r  a s  t o  t h e  c o n c l u s i o n s  drawn from t h e  e v i d e n c e .  

T h e r e f o r e ,  t h e  d i r e c t e d  v e r d i c t  was p r o p e r l y  d e n i e d .  

111. DIRECTED VERDICT ON BAD FAITH 

Did t h e  t r i a l  c o u r t  p r o p e r l y  deny t h e  d e f e n s e  mo t ion  

f o r  d i r e c t e d  v e r d i c t  on t h e  t o r t  o f  bad f a i t h ?  We h o l d  t h e  

d i r e c t e d  v e r d i c t  was p r o p e r l y  d e n i e d .  

T h i s  C o u r t  n o t e d  i n  D imle r ,  s u p r a ,  t h a t  when one  

p a r t y  makes r e p r e s e n t a t i o n s  which i n d u c e  a  second  p a r t y  t o  

e n t e r  i n t o  a  c o n t r a c t ,  t h e  f i r s t  p a r t y ' s  " r e p r e s e n t a t i o n s  



n e c e s s a r i l y  c o n t a i n  a n  o b l i g a t i o n  t o  a c t  i n  good f a i t h . "  

550 P.2d a t  921. I f  t h e  c o n t r a c t  is  s u b s e q u e n t l y  b r e a c h e d ,  

" [ a ]  c a u s e  o f  a c t i o n  may sound i n  t o r t  a l t h o u g h  i t  a r i s e s  

o u t  o f  a  b r e a c h  o f  c o n t r a c t ,  i f  a  d e f a u l t i n g  p a r t y ,  by 

b r e a c h i n g  t h e  c o n t r a c t ,  a l s o  b r e a c h e s  a  d u t y  which he owes 

t o  t h e  o t h e r  p a r t y  i n d e p e n d e n t l y  o f  t h e  c o n t r a c t . "  F i r s t  

S e c .  Bank o f  Bozeman v .  Goddard ( 1 9 7 9 ) ,  1 8 1  Mont. 407, 593 

P.2d 1040 ,  1047 ,  36 S t .Rep .  854.  Goddard,  u n l i k e  t h e  

i n s t a n t  c a s e ,  i n v o l v e s  an i n s u r a n c e  c o n t r a c t ,  b u t  t h e  l e g a l  

p r i n c i p l e s  a r e  t h e  same. Blue  C r o s s  h a s  an  o b l i g a t i o n  t o  

a c t  i n  good f a i t h  w i t h  i t s  members. T h i s  i s  e s p e c i a l l y  t r u e  

b e c a u s e  B lue  C r o s s  is i n  a  much b e t t e r  b a r g a i n i n g  p o s i t i o n  

t h a n  t h o s e  a p p l y i n g  f o r  membership i n  i t s  program. U s u a l l y  

t h e  a p p l i c a n t  h a s  no v o i c e  i n  t h e  p r e p a r a t i o n  o f  t h e  con- 

t r a c t .  F u r t h e r ,  when a  c l a i m  is f i l e d ,  o f t e n  t h e  member 

"may be i n  d i r e  f i n a n c i a l  s t r a i t s  and t h e r e f o r e  may be e s p e -  

c i a l l y  v u l n e r a b l e  t o  o p p r e s s i v e  t a c t i c s  by [ a  h e a l t h  s e r v i c e  

c o r p o r a t i o n ]  s e e k i n g  a  s e t t l e m e n t  o r  r e l e a s e . "  Goddard,  593 

P.2d a t  1047.  

I n  t h e  i n s t a n t  c a s e ,  t h e  e v i d e n c e  viewed i n  a  l i g h t  

most  f a v o r a b l e  t o  t h e  r e s p o n d e n t s  i n d i c a t e s  t h a t  Blue  C r o s s  

d i d  n o t  g i v e  Webers a  w r i t t e n  copy o f  t h e i r  c o n t r a c t  r i g h t s  

u n t i l  t h e  Webers h i r e d  an a t t o r n e y .  F u r t h e r ,  B lue  C r o s s ,  

a r g u a b l y ,  u n r e a s o n a b l y  d e n i e d  t h e  Webers '  c l a i m s .  Thus ,  

r e a s o n a b l e  men can  d i f f e r  a s  t o  t h e  c o n c l u s i o n s  r eached  by 

t h e  e v i d e n c e ,  and t h e  d i r e c t e d  v e r d i c t  was p r o p e r l y  d e n i e d .  

I V .  OTHER INSURANCE CLAIMS 

Did t h e  t r i a l  c o u r t  p r o p e r l y  e x c l u d e  e v i d e n c e  o f  

i n s u r a n c e  r e c e i v e d  s u b s e q u e n t l y  t o  t h e  Blue  C r o s s  p o l i c y ?  



T h e r e  i s  i n s u f f i c i e n t  e v i d e n c e  i n  t h e  r e c o r d  f o r  t h i s  C o u r t  

t o  d e c i d e  t h i s  q u e s t i o n ,  and w e  remand. 

B l u e  C r o s s  a t t e m p t e d  t o  i n t r o d u c e  e v i d e n c e  showing 

t h a t  $13,000 of  Webers '  m e d i c a l  b i l l s  were p a i d  by an  

American D e n t a l  A s s o c i a t i o n  i n s u r a n c e  p o l i c y  r e c e i v e d  subse -  

q u e n t  t o  t h e  Webers '  Blue  C r o s s  p o l i c y .  Such e v i d e n c e  would 

a f  f  e c t  n o t  o n l y  compensa to ry  damages f o r  med ica l  e x p e n s e s ,  

b u t  a l s o  t h e  c l a i m s  f o r  e m o t i o n a l  d i s t r e s s  and p s y c h o l o g i c a l  

p a i n  caused  by t h e  mount ing m e d i c a l  b i l l s .  

Is t h e  new i n s u r a n c e  r e l e v a n t  t o  t h e  q u e s t i o n  o f  

damages? Appleman's  I n s u r a n c e  Law and P r a c t i c e  g i v e s  some 

g u i d a n c e :  

"The measure  o f  damages f o r  a  w r o n g f u l  b r e a c h  
o f  i n s u r a n c e  c o n t r a c t s  must  be d e t e r m i n e d  on 
t h e  f a c t s  o f  e a c h  c a s e .  . . 

" I f  t h e  i n s u r e d  c a n  s e c u r e  i n s u r a n c e  o f  a  
l i k e  c h a r a c t e r  and v a l u e  t o  t h a t  c a n c e l l e d ,  
t h e  d i f f e r e n c e  between t h e  c o s t  o f  c a r r y i n g  
t h e  c a n c e l l e d  i n s u r a n c e  f o r  t h e  t e r m  
s t i p u l a t e d  and t h e  c o s t  o f  new i n s u r a n c e  f o r  
a  l i k e  t e rm would be h i s  measure  o f  damages.  
I t  s h o u l d ,  however ,  be  i n s u r a n c e  o f  p r e c i s e l y  
t h e  same t y p e  i n  t h e  same k i n d  o f  i n s u r e r ,  - - 
s i n c e  t h e  c o s t  o f  c a r r y i n g  i n s u r a n c e  i n  a  
f r a t e r n a l  a s s o c i a t i o n  would n o t  be t h e  same 
a s  t h a t  o f  a n  o l d  l i n e  company." 20 Appleman, 
I n s u r a n c e  Law and P r a c t i c e ,  811255. (Emphas is  
added .  ) 

T h e r e  is i n s u f f i c i e n t  e v i d e n c e  i n  t h e  r e c o r d  t o  

d e t e r m i n e  whether  t h e  new i n s u r a n c e  is s i m i l a r  t o  t h e  

c a n c e l e d  Blue  C r o s s  p o l i c y .  T h e r e f o r e ,  w e  remand t h i s  i s s u e  

t o  t h e  t r i a l  c o u r t  f o r  c o n s i d e r a t i o n  i n  l i g h t  o f  t h i s  

o p i n i o n .  

V.  SUBSEQUENT INSURANCE APPLICATION 

Did t h e  t r i a l  c o u r t  p r o p e r l y  r e f u s e  t o  a l l o w  Dr. 



Weber to be impeached with his subsequent Blue Shield appli- 

cation? We hold the impeachment was properly denied. 

Immediately after Webers' Blue Cross policy was can- 

celed, they applied for similar coverage from Blue Shield. 

On the Blue Shield application, Dr. Weber denied that anyone 

in the family had ever had anemia and stated that his wife's 

problem with varices (for which she is still being treated 

today) was corrected. At trial, Blue Cross tried to intro- 

duce the Blue Shield application to impeach Dr. Weber with a 

prior inconsistent statement, and to show Dr. Weber's state 

of mind when completing the Blue Cross application. Rule 

801(d) (1), Mont.R.Evid. 

Information contained in a subsequent application for 

insurance is not admissible. Continental Insurance Co. v. 

Clayton Hardtop Skiff (3rd Cir. 1966), 367 F.2d 230; Nicoll 

v. American Ins. Co. (1847), 3 Woodb & M 529, F. Cas. No. 

10259. 

Further, there is no convincing evidence that the 

Blue Shield application is inconsistent with the Blue Cross 

application. Dr. Weber testified that he told the Blue 

Cross agent, Burke, about his wife's anemia, and Burke chose 

not to put it on the application. There is also evidence 

that Dr. Weber gave the Blue Shield agent information which 

the Blue Shield agent chose not to write down. If the 

applications are not accurate, and not inconsistent, they 

cannot be used as evidence of a prior inconsistent state- 

ment. Rule 801(d)(l), Mont.R.Evid. The Blue Shield appli- 

cation was properly excluded from evidence. 



V I .  DArnGES 

Was t h e r e  s u f f i c i e n t  e v i d e n c e  t o  s u p p o r t  an  award of  

$157,137 i n  compensa tory  damages and $999,999 i n  p u n i t i v e  

damages? The e r r o r s  n o t e d  above i n v a l i d a t e  t h e  judgment .  

T h e r e f o r e ,  we need n o t  a d d r e s s  t h i s  i s s u e .  

However, it s h o u l d  be n o t e d  t h a t  t h e  t r i a l  c o u r t  

a d m i t t e d  e v i d e n c e  c o n c e r n i n g  t h e  p u r c h a s e  and s a l e  by B lue  

C r o s s  o f  t h e  Rainbow H o t e l  i n  G r e a t  F a l l s ,  Montana. T h i s  

was c o m p l e t e l y  i r r e l e v a n t ,  v e r y  p r e j u d i c i a l  and l i k e l y  t o  

a f f e c t  t h e  j u r y ' s  a w a r d  o f  d a m a g e s .  S e e ,  R u l e  4 0 2 ,  

Mont . R .  Ev id .  The e v i d e n c e  s h o u l d  n o t  have  been  a d m i t t e d .  

I n  summary, w e  h o l d  t h a t  (1) Blue  C r o s s  is n o t  sub-  

j e c t  t o  t h e  Montana I n s u r a n c e  Code; ( 2 )  d i r e c t e d  v e r d i c t s  

were  p r o p e r l y  d e n i e d  on t h e  i s s u e s  o f  f r a u d  and bad f a i t h ;  

and ( 3 )  e v i d e n c e  of  Dr. Weber ' s  s u b s e q u e n t  a p p l . i c a t i o n  f o r  

B l u e  S h i e l d  c o v e r a g e  is i n a d m i s s i b l e  t o  p r o v e  i n t e n t .  The 

t r i a l  c o u r t ,  w i t h  t h e  b e n e f i t  of a d d i t i o n a l  e v i d e n c e ,  s h a l l  

r u l e  on t h e  a d m i s s i o n  o f  e v i d e n c e  c o n c e r n i n g  t h e  $13 ,000  

t h a t  t h e  Webers c o l l e c t e d  from an American D e n t a l  A s s o c i a -  

t i o n  h e a l t h  i n s u r a n c e  p o l i c y .  We d o  n o t  r e a c h  t h e  i s s u e  o f  

damages.  

W e  r e v e r s e  i n  p a r t ,  a f f i r m  i n  p a r t  and remand f o r  a  

new t r i a l  c o n s i s t e n t  w i t h  t h i s  o p i n i o n .  



We concur: 

G i e f  Justice 

Justices 

Mr. Chief Justice Haswell specially concurring: 

I concur in the result. 

I would, however, hold that the District Court 

properly excluded evidence that $13,000 of Dr. Weber's 

medical bills were paid under a subsequent policy. The 

quotation in the majority opinion from Appleman's Insurance 

Law and Practice simply indicates that the difference in the 

cost - of the new policy and the cost of the canceled policy 
is a proper item of damages if the insurance is comparable, 

not that the benefits paid under the subsequent policy are 

admissible in evidence. 

4A-ad 5 b / , e  
Chief Justice 



M r .  J u s t i c e  Frank B. Morrison,  Jr . ,  d i s s e n t i n g :  

I r e s p e c t f u l l y  d i s s e n t .  

With r e s p e c t  t o  t h e  t r i a l  c o u r t ' s  i n s t r u c t i o n s  No. 17 

and 1 9 ,  wherein t h e  ju ry  was i n s t r u c t e d  w i t h  r e s p e c t  t o  

p rov i s ions  of t h e  Montana in su rance  code,  t h e  m a j o r i t y  

op in ion  frames t h e  i s s u e  a s  fo l lows:  "Are h e a l t h  s e r v i c e  

co rpo ra t ions  s u b j e c t  t o  t h e  i n su rance  code?" The ma jo r i t y  

concludes t h a t  Blue Cross i s ,  a s  a  h e a l t h  i n su rance  c o r p o r a t i o n ,  

n o t  s u b j e c t  t o  t h e  Montana insurance  code. 

I b e l i e v e  t h a t  t h e  i s s u e  has been m i s s t a t e d .  The i s s u e  

is: " I s  Blue Cross a  h e a l t h  s e r v i c e  co rpo ra t ion?"  

Hea l th  s e r v i c e  co rpo ra t ions  a r e  s p e c i f i c a l l y  exempt 

from t h e  in su rance  code t o  t h e  e x t e n t  t h a t  t h e i r  o p e r a t i o n s  

a r e  au tho r i zed  by s t a t u t e .  I t  should be noted p a r e n t h e t i c a l l y  

t h a t  Blue Cross f a i l e d  t o  o f f e r  evidence showing it was 

engaging i n  s t a t u t o r i l y  au tho r i zed  " h e a l t h  s e r v i c e "  opera- 

t i o n s .  Under t h e  evidence i n  t h e  r e c o r d ,  t h e  exemption f o r  

such o r g a n i z a t i o n s  was n o t  shown t o  apply .  However, I f e e l  

we must n o t  avoid t h e  i s s u e  on t h i s  b a s i s ,  b u t  r a t h e r  we 

should determine whether Blue Cross i s ,  i n  f a c t ,  a  " h e a l t h  

s e r v i c e  co rpo ra t ion"  o r  whether it i s  an  in su rance  company. 

The c o u r t ' s  i n s t r u c t i o n  No. 1 7  provided:  

"You a r e  i n s t r u c t e d  t h a t  a s e c t i o n  of Montana 
law known a s  Montana Insurance  Code r e q u i r e s  
t h a t  each group h e a l t h  i n su rance  p o l i c y  s h a l l  
c o n t a i n  i n  subs tance  t h e  fo l lowing  p r o v i s i o n :  

" ' A  p r o v i s i o n  t h a t  t h e  i n s u r e r  w i l l  f u r n i s h  
t o  t h e  po l i cyho lde r  f o r  d e l i v e r y  t o  each em- 
p loyee o r  member of t h e  i n su red  group,  a 
s t a t emen t  i n  summary form of t h e  e s s e n t i a l  
f e a t u r e s  of t h e  insurance  coverage of such 
employee o r  member and t o  whom b e n e f i t s  t h e r e -  
under a r e  payable .  I f  dependents a r e  inc lud-  
ed i n  t h e  coverage,  on ly  one c e r t i f i c a t e  need 
be i s s u e d  t o  each family  u n i t . '  



"If you find that Blue Cross of Montana violat- 
ed this provision of Montana law by not includ- 
ing the provision in the policy of insurance 
issued to Richard and June Weber, no essential 
feature of insurance coverage not contained in 
a written statement delivered to a member of 
the Weber family may be enforced against Richard 
and June Weber." 

The court's instruction No. 19 provided: 

"You are instructed that a section of Montana 
law known as the Montana Insurance Code re- 
quires that each group health insurance policy 
shall contain in substance the following provi- 
sion: 

"'A provision that, in the absence of fraud, 
all statements made by applicants or the 
policyholder or by an insured person shall be 
deemed representations and not warranties, and 
that no statement made for the purpose of ef- 
fecting insurance shall avoid such insurance 
or reduce benefits unless contained in a writ- 
ten instrument signed by the policyholder or 
the insured person, a copy of which has been 
furnished to such policyholder or to such 
person or his beneficiary.'" 

If Blue Cross is an insurance company then instructions 

Nos. 17 and 19, quoted above, were proper instructions to be 

given in this case. Facts bearing upon this question are 

contained in the record. Section A-I of the Blue Cross 

policy states the various services available to subscribers 

at "member" hospitals. However, paragraph A-I1 states that 

Blue Cross will provide payment of 100% of the charges at 

any hospital which is registered with the American Medical - 

Association or listed by the American Hospital Association. 

A subscriber is entitled to be "indemnified" for any hospital 

charges that the member should incur in any licensed hospital 

in the country. Section B of the policy provides for direct 

reimbursement to the subscriber for medical and surgical 

expenses. Section C of the policy provides for direct 

payment to the subscriber under a supplemental benefit plan. 

Section D of the policy provides for direct reimbursement 

under a major medical provision. 



The subject of "indemnity" and its relationship to 

a determination of insurance carrier status was discussed by 

the California Supreme Court in People v. California Mutual 

Association (1968), 68 Cal.Rptr. 585, 441 P.2d 97. In that 

case, California Mutual was a non-profit, unincorporated 

association. Its stated purpose was to make payments in 

limited amounts for medical and hospital services rendered 

to its members using funds derived from periodic dues. 

Subscribing members were primarily enlisted from labor 

unions. There were approximately 1,500 members. 

The question presented to the California court was 

whether California Mutual Association was an "insurer" or a 

"health care service plan." In resolving this issue, the 

California Supreme Court said: 

". . . We, therefore, conclude that where 
indemnity is a significant financial propor- 
tion of the business, the organization must 
be classified as an 'insurer' for the purposes 
of the Knox-Mills Plan Act. The principle 
object and purpose test as enunciated in the 
California Physicians Service case does not 
provide for adequate financial security." 

Prior to this 1968 decision, California determined 

whether a provider was a health service organization or 

an insurance company on the basis of "the principle object 

and purpose" of the corporation or association. In People 

v. California Mutual Association, this test was rejected and 

the Supreme Court determined that the insurance code governed 

if indemnity was a significant feature of the business. 

Under either California test Blue Cross would be classified 

as an insurance company. Blue Cross makes payments directly 

to its policyholders, rather than making them to a member 

health care provider. This is, of course, indemnification. 

Indemnity is not only a significant proportion of the business, 

but it is the principle business of Blue Cross. 



The more r e s t r i c t i v e  r u l e  p rev ious ly  e x i s t i n g  i n  

C a l i f o r n i a ,  t h a t  being t h e  "primary purpose" r u l e ,  has  been 

adopted and followed i n  a  number of ca ses .  For example, s e e  

Cleveland Hosp i t a l  S e r v i c e  Assoc ia t ion  v .  Eb r igh t  (Ohio 

1953) ,  45 N.E.2d 157, a f f .  49 N.E.2d 929; Assoc ia ted  Hosp i t a l  

S e r v i c e  v .  Mahoney (1965) ,  161 M e .  391, 213 A.2d 712; 

Michigan Hosp i t a l  S e r v i c e  v. SharpZ(1954),  339 Mich. 63 

N.W.2d 638, 43 A.L.R.2d 1167; Shapi ra  v. u n i t e d  S t a t e s  

Medical Se rv i ces  (1965) ,  1 5  N.Y.2d 200, 205 N.E.2d 293; 

S t a t e  ex r e l .  Fishback v.  Universa l  S e r v i c e  Agency (1915) ,  

87 Wash. 413, 151 P. 768. 

The undisputed evidence i n  t h i s  r eco rd  shows t h a t  Blue 

Cross indemnif ies  i t s  po l i cyho lde r s  a s  a  "primary" f u n c t i o n  

of  i t s  bus iness .  Blue Cross ,  a s  it o p e r a t e s  i n  Montana, i s  

an  in su rance  company whether we apply t h e  " s i g n i f i c a n t "  tes t  

of C a l i f o r n i a  o r  whether w e  apply t h e  "primary" tes t  of 

o t h e r  j u r i s d i c t i o n s .  

I n s t r u c t i o n s  Nos. 17 and 19,  set f o r t h  above, w e r e  

p rope r ly  g iven  i n  t h i s  ca se .  

I a l s o  d i s s e n t  from Sec t ion  - IV .  Other Insurance  Claims, 

of  t h e  m a j o r i t y  op in ion .  The q u o t a t i o n  from Appleman's 

Insurance  -- Law and P r a c t i c e  i s  n o t  a p p l i c a b l e .  The a u t h o r i t y  

c i t e d  i n  t h e  m a j o r i t y  op in ion  r e l a t e s  t o  t h e  measure of 

damages f o r  a  wrongful breach of i n su rance  c o n t r a c t .  The 

i s s u e  i n  t h i s  c a s e  i s  whether t h e  t r i a l  c o u r t  e r r e d  i n  

r e f u s i n g  t o  admit  evidence of a  c o l l a t e r a l  source  where such 

evidence might be  r e l e v a n t  t o  a  de t e rmina t ion  of emotional  

d i s t r e s s  s u f f e r e d  by t h e  p l a i n t i f f s .  The defendant  contends  

t h a t  t h i s  o therwise  i nadmis s ib l e  c o l l a t e r a l  source  evidence 

should be admit ted because,  s i n c e  t h e  medical  b i l l s  were 

pa id  by o t h e r  i n su rance ,  t h e  p l a i n t i f f s  d i d  n o t  s u f f e r  t h e  



mental and emotional distress claimed. This is a close 

question. 

The trial court was faced with a situation where the 

fact of plaintiffs' medical bills being paid by another 

insurance carrier was a collateral source and under our 

rules of evidence not admissible. On the other hand, such 

payment may have been relevant to a determination of whether 

the plaintiffs in fact suffered the degree of mental and 

emotional distress claimed. The trial court made a determination 

that the prejudicial effect of admission outweighed any 

probative value the evidence had. I would affirm this 

discretionary ruling on the part of the trial court. 

The majority admonishes the trial court to not receive 

evidence concerning the purchase and sale by Blue Cross of 

the Rainbow Hotel in Great Falls, Montana. This is consistent 

with the majority's holding that, as a matter of law, Blue 

Cross is a health service organization. In my view, Blue 

Cross, as a matter of law, is an insurance company. However, 

if the status of Blue Cross were to be determined a jury 

issue, its dealing in real estate would be relevant to a 

determination of whether, in fact, Blue Cross was a "health 

service organization." The evidence is overwhelming, including 

the evidence of its real estate dealing, that Blue Cross 

operated as an insurance company and not as a "health service 

organization." 

I would affirm the plaintiffs' judgment. 



M r .  J u s t i c e  John C.  Sheehy, d i s s e n t i n g :  

I j o i n  w i t h  J u s t i c e  Morrison i n  h i s  d i s s e n t ,  and 

I wish t o  make a f u r t h e r  s ta tement  concerning t h e  f l a t  

ho ld ing  o f  t h e  m a j o r i t y  t h a t  "Blue Cross i s  n o t  s u b j e c t  

t o  t h e  Montana Insurance  Code." 

It w i l l  come a s  a  b i t  of  s u r p r i s e  t o  Blue Cross  premium 

payers ,  i nc lud ing  s e v e r a l  thousand s t a t e  employees, t h a t  t h e  

c o n t r a c t  under which they  make premium payments, o r  have 

them deducted from t h e i r  paychecks, i s  n o t  a  h e a l t h  i n su rance  

p o l i c y ,  b u t  something else t h a t  looks  very  much l i k e  insurance .  

I t  i s  s a i d  t h a t  i n  Eden, Adam was given t h e  job of  

naming a l l  t h e  animals .  When he named t h e  e l ephan t ,  he w a s  

asked "Why e l ephan t?"  Adam responded, "Well it looks  l i k e  an 

e l ephan t . "  

The Blue Cross  c o n t r a c t  looks  s o  much l i k e  i n su rance  

t h a t  t h e  m a j o r i t y  i n  i t s  op in ion  cannot  h e l p  r e f e r r i n g  t o  it 

as a " p o l i c y , "  o r  t o  t h e  b e n e f i t s  as "coverage,"  o r  t h a t  t h e  

coverage i n  t h e  American Dental  Assoc i a t i on  p o l i c y  should be  

" insurance  of p r e c i s e l y  t h e  same type  i n  t h e  s a m e  k ind  of  

i n s u r e r "  t o  determine a d m i s s i b i l i t y  o f  evidence i n  t h i s  ca se .  

What Blue Cross does - n o t  look l i k e  i s  a  " h e a l t h  s e r v i c e  

c o r p o r a t i o n , "  t h e  k ind  of  co rpo ra t ion  r e l i e d  on by t h e  m a j o r i t y  

t o  t a k e  Blue Cross  o u t  of t h e  o p e r a t i o n  of  t h e  i n su rance  code. 

Blue Cross  o f f e r s  no medical  o r  h e a l t h  s e r v i c e  of any k ind ,  

even t o  t h e  i s suance  of a s p i r i n .  

What Blue Cross  does  o f f e r  a r e  b e n e f i t s  o r  indemnity 

f o r  medical ,  d e n t a l  o r  drug b i l l s  i n c u r r e d ,  on s e r v i c e s  d i s -  

pensed by medical  p r o v i d e r s ,  i n  r e t u r n  f o r  premiums assumably 

based o n t h e  a c t u a r i a l  l i k e l i h o o d  t h a t  such b i l l s  w i l l  b e  

i ncu r r ed .  I t  i s  no th ing  i f  it i s  n o t  an " i n s u r e r . "  C a l i f o r n i a  

-22- 



Physicians' Service v. Garrison (1946), 28 Cal.2d 790, 

172 P.2d 4, See People v. CMA et a1 (1967), 61 Cal.Rptr. 

852. 

Blue Cross is statutorily an insurer, writing insurance 

contracts. "Insurance" is a contract whereby one undertakes 

to indemnify another or pay or provide a specified or deter- 

minable amount or benefit upon determinable contingencies. 

Section 33-1-201(5), MCA. "Insurer" includes every person 

engaged as indemnitor, surety, or contractor in the business 

of entering into contracts of insurance. Section 33-1-201(6), 

MCA . 
Blue Cross is writing "insurance" contracts, by statutory 

definition. It is an "insurer" by statutory definition. If 

in earlier years the legislature interpreted Blue Cross as 

something other than an insurer, it corrected that error in 

1975 when it brought Blue Cross and all other "health service 

organizations" under the aegis of the commissioner of insurance. 

Chapter 30, Title 3 3 ,  MCA. Under Chapter 30 of the insurance 

code, Blue Cross is now amenable, as it always has been, to 

all the provisions of the insurance code, except where the 

provisions of Chapter 30 are incompatible with the remainder 

of Title 33, MCA. (Section 33-30-102, MCA.) The majority has 

been led merely upon suggestion, as Hamlet led Polonius, to 

see a "camel" or a "whale" in what is really an insurer. 

Likewise, the majority sees something other than an 

insurer in dismissing as dicta the effect of our decision in 

Fassio v. Montana Physician's Service (1976), 170 Mont. 320, 

553 P.2d 998. That case involved an insurance contract issued 

by Montana Physicians Service, another "health service 

organization." The Fassio case turns upon the application to 

that case of statutory requirements found in the insurance 

code. Section 40-4102(2), R.C.M. 1947 (now section 33-22- 

502(2), MCA) provided for delivery to the employee covered 



i n  t h e  group c o n t r a c t  a  summary s t a t emen t  of t h e  " e s s e n t i a l  

f e a t u r e s  of t h e  i n su rance  coverage . . ." The t u r n i n g  p o i n t  

of ou r  d e c i s i o n  i n  F a s s i o  was t h a t  t h e r e  must be n o t i c e  of 

t h e  coverage provided s o  a s  t o  a l low t h e  i n su red  t o  p rocure  

excluded coverage e lsewhere .  553 P.2d a t  1001, 1002. The 

c a s e  t h i s  Court  r e l i e d  on i n  dec id ing  F a s s i o  was Hayes v. 

Equ i t ab l e  L i f e  Assur. Soc. (1941) ,  235 Mo.App. 1261, 150 S . W .  

2d 1113, an in su rance  ca se .  553 P.2d a t  1002. 

I n  t h i s  c a s e ,  t h e  m a j o r i t y  d i smis ses  t h e  c l e a r  a p p l i c a t i o n  

of i n su rance  law t o  a  h e a l t h  s e r v i c e  o r g a n i z a t i o n  c o n t r a c t  i n  

Fas s io  a s  " d i c t a . "  Why? Because " b r i e f s  i n  t h a t  c a s e  made 

no r e f e r e n c e  whatsoever t o  t h e  i n su rance  code." B r i e f s ,  and 

n o t  t h e  language i n  t h e  publ i shed  op in ions  of  t h i s  Court ,  a r e  

now dec id ing  what i s  " d i c t a "  f o r  t h e  m a j o r i t y  here .  

J u s t i c e  Morrison, i n  h i s  accompanying d i s s e n t ,  has  s e t  

f o r t h  i n  f u l l  i n s t r u c t i o n  no. 17. That  i n s t r u c t i o n  i s  based 

on s e c t i o n  40-4102 ( 2 ) ,  R.C.M. 1947 (now s e c t i o n  33-22-502 ( 2 ) ,  

MCA) .  I t  was p rope r ly  g iven  by t h e  c o u r t .  

I t  i s  c l e a r  t h a t  t h e  ma jo r i t y  has  n u l l i f i e d  t h e  a p p l i c a t i o n  

of s e c t i o n  40-4102  ( 2 ) ,  R.C.M. 1947 (now s e c t i o n  33-22-502 ( 2 ) ,  

MCA) t o  Blue Cross i n  d i r e c t  oppos i t i on  t o  our  ho ld ing  i n  

Fas s io ,  where w e  s a i d  t h a t  s e c t i o n  4 0 - 4 1 0 2 ( 2 ) ,  R.C.M. was 

c o n t r o l l i n g .  The t r i a l  c o u r t  i n  t h i s  c a s e ,  read ing  F a s s i o  

had no choice  b u t  t o  g i v e  i n s t r u c t i o n  no. 17.  I t  was t h e  

decided law. No d i s t r i c t  judge could have t h e  p re sc i ence  

necessary  t o  see t h i s  same c o u r t  make " d i c t a "  o u t  of  t h e  

c o n t r o l l i n g  s t a t u t e  and t h e  decided case .  So much f o r  

s t a r e  d e c i s i s .  

The people of  Montana can now be w e l l  adv ised ,  i f  t h e  

f l a t  s t a t emen t  of t h e  ma jo r i t y  i s  taken  a t  f a c e  va lue ,  t h a t  

t h e r e  i s  no l a w  i n  Montana t o  p r o t e c t  them from t h e  v a g a r i e s  



of Blue Cross when it decides their coverage. 

The repudiation by the majority of Fassio, though 

not directly stated, is legally traumatic, but even that 

is overpassed by the majority's broadaxe treatment of the 

long-cherished collateral source rule. 

There can be no logic in applying a rule for the 

measure - of damages as authority for the admissibility of 

the receipt by Webers of benefits from another insurance 

policy. If Blue Cross were trying to demonstrate that the 

same coverage claimed by Webers could have been obtained 

elsewhere for a different premium, then perhaps under the 

majority's citation of Appleman, the evidence of the cost 

of such claimed coverage would be admissible to establish a 

measure of damages. Blue Cross was not trying to establish 

a measure of damages in offering the evidence that Webers 

had received $13,000 from another insurer. Its effort was 

to reduce Webers' claimed damages by showing Webers had 

received moneys from a collateral source. Until now, this 

Court has never allowed that. 

The only real issue in this case is whether the jury 

acted excessively in granting the amount of punitive damages 

we find here. The majority has sidestepped that issue, but 

the result is some very bad law. 



M r .  J u s t i c e  Daniel  J. Shea s p e c i a l l y  concurr ing:  

I j o i n  t h e  m a j o r i t y  i n  r e v e r s i n g  t h e  judgment and 

o rde r ing  a  new t r i a l .  I do n o t  b e l i e v e ,  however, t h a t  t h e  

op in ion  has  adequa te ly  analyzed and t r e a t e d  any of t h e  i s s u e s  

r a i s e d .  I w i l l ,  none the l e s s ,  con f ine  my comments t o  t h e  i s s u e  

of whether it was proper  t o  i n s t r u c t  t h e  j u ry  t h a t  Blue Cross  

was governed by t h e  insurance  code. 

Technica l ly ,  one can ag ree  wi th  J u s t i c e s  Morrison and 

Sheehy t h a t  t h e  coverage provided by Blue Cross i s  more i n  

t h e  n a t u r e  of indemnity and t h e r e f o r e  t h a t  it i s  in su rance .  

The ques t ion  i s ,  however, whether Blue Cross ,  a t  t h e  t i m e  of 

t h e  t r a n s a c t i o n  involved i n  t h i s  case--1972--believed i n  good 

f a i t h  t h a t  it was n o t  an in su rance  company i n  t h e  s ense  t h a t  

it would be  s u b j e c t  t o  t h e  insurance  code. 

Up t o  t h e  t i m e  t h i s  l a w s u i t  was p re sen ted  t o  t h e  j u ry ,  no 

one involved wi th  i n su rance  be l i eved  t h a t  Blue Cross w a s  s u b j e c t  

t o  t h e  i n su rance  code. A t  t h e  t i m e  of  t h e  claimed in su rance  

code v i o l a t i o n s  (1972) ,  h e a l t h  i n su rance  c o r p o r a t i o n s  w e r e  

r e g u l a t e d  by t h e  a t t o r n e y  g e n e r a l  r a t h e r  than  t h e  i n su rance  

commissioner. Sec t ion  15-2304, R.C.M. 1947 (set o u t  i n  f u l l  

i n  t h e  m a j o r i t y  o p i n i o n ) .  And i n  1971 t h e  l e g i s l a t u r e  k i l l e d  

House B i l l  253 which would have made h e a l t h  s e r v i c e  c o r p o r a t i o n s  

s u b j e c t  t o  t h e  i n su rance  code. The same l e g i s l a t u r e  passed a  

r e s o l u t i o n  which, a l though  n o t  having t h e  f o r c e  of l a w ,  c l e a r l y  

enunc ia ted  a  l e g i s l a t i v e  p o s i t i o n  t h a t  it t o o  d i d  n o t  c o n s i d e r  

h e a l t h  s e r v i c e  p rov ide r s  t o  be under t h e  i n su rance  code, and t h a t  

it d i d  n o t  want them t o  be  under t h e  i n su rance  code. U n t i l  t h e  

t r i a l  c o u r t  r u l e d  i n  1981 t h a t  Blue Cross was covered by t h e  

i n su rance  code, and s o  i n s t m c t e d  t h e  j u r y ,  s t a t e  o f f i c i a l s  and 

t h e  companies involved,  be l i eved  t h a t  Blue Cross  and s i m i l a r  

companies w e r e  n o t  s u b j e c t  t o  t h e  i n su rance  code. The a t t o r n e y  



g e n e r a l  assumed, t h e  i n su rance  commissioner assumed, and Blue 

Cross assumed, t h a t  Blue Cross was n o t  s u b j e c t  t o  t h e  i n su rance  

code. 

I n  d e a l i n g  wi th  t h e  Webers, Blue Cross  d i d  n o t  comply 

i n  many r e s p e c t s ,  w i th  t h e  i n su rance  code. But it i s  f a i r  t o  

s ay  t h a t  it d i d  n o t  comply w i t h  t h e  code because it be l i eved  

t h e  code d i d  n o t  app ly .  N o  s t a t e  o f f i c i a l  had eve r  t o l d  Blue 

Cross t h a t  it was an in su rance  company r a t h e r  than a  h e a l t h  

s e r v i c e  p rov ide r ,  and t h e r e f o r e  s u b j e c t  t o  t h e  i n su rance  code. 

But i n  p e r m i t t i n g  t h e  ju ry  t o  apply  t h e  i n su rance  code t o  Blue 

Cross ,  t h e  p l a i n t i f f s  w e r e  g iven an u n f a i r  advantage.  

I n s t r u c t i o n s  nos.17 and 19 were extremely p r e j u d i c i a l  t o  

Blue Cross .  By i n s t r u c t i o n  no. 17,  t h e  ju ry  was t o l d  t h a t  i f  

Blue Cross had n o t  fu rn i shed  " a  s t a t emen t  i n  a  form of  t h e  

e s s e n t i a l  f e a t u r e s  of  t h e  i n su rance  coverage of  such employee 

o r  member . . ." t h a t  "no e s s e n t i a l  f e a t u r e  of  i n su rance  coverage 

n o t  con ta ined  i n  a  w r i t t e n  s ta tement .  . . may be enforced  a g a i n s t "  

t h e  p l a i n t i f f s .  The e f f e c t  of t h i s  i n s t r u c t i o n  i s  t o  s t a t e  t h a t  

i f  Blue Cross  had n o t  provided t h i s  summary form t o  t h e  p l a i n t i f f s ,  

Blue Cross  could n o t  r e l y  on any of t h e  exc lus ions  o r  excep t ions  

from coverage conta ined  i n  t h e  p o l i c y .  Because Blue Cross  had 

n o t  g iven t h i s  s t a t emen t  t o  t h e  p l a i n t i f f s ,  Blue Cross was 

e s s e n t i a l l y  d e f e n s e l e s s  i n . con tend ing  t h a t  i t s  p o l i c y  p r o v i s i o n s  

excluded o r  excepted from coverage,  t h o s e  c l a ims  made by t h e  

p l a i n t i f f s .  

I n s t r u c t i o n  no. 1 9  was even more p r e j u d i c i a l .  By t h i s  

i n s t r u c t i o n ,  Blue Cross  had a du ty  t o  o b t a i n  a w r i t t e n  in s t rumen t  

s igned  by t h e  p l a i n t i f f s ,  t o  t h e  e f f e c t  t h a t  any s t a t emen t s  made 

by t h e  p l a i n t i f f s  cou ld  avoid  in su rance  coverage o r  reduce b e n e f i t s .  

I f  t h i s  w r i t t e n  s t a t emen t  was no t  ob t a ined ,  and it was n o t ,  Blue 

Cross  could  n o t  i n  t h e  absence of f r aud ,  avoid coverage o r  reduce  

t h e  b e n e f i t s .  Blue Cross d i d  n o t  o b t a i n  t h i s  w r i t t e n ,  s igned  



s ta tement  from t h e  p l a i n t i f f s  because Blue Cross d i d  n o t  

b e l i e v e  it was s u b j e c t  t o  t h e  i n su rance  code. 

P l a i n t i f f s '  counse l  r e l i e d  heav i ly  on t h e s e  i n s t r u c t i o n s  

i n  a rgu ing  t h e  c a s e  t o  t h e  jury .  Not on ly  d i d  they  a rgue  t h a t  

Blue Cross v i o l a t e d  t h e  i n su rance  code,  b u t  a l s o  they  w e r e  a b l e  

t o  argue t h a t  coverage under t h e  p o l i c y  could n o t  be avoided o r  

reduced because Blue Cross  had no t  complied wi th  t h e  i n su rance  

code i n  f u r n i s h i n g  t o  p l a i n t i f f s  a  "summary form of t h e  e s s e n t i a l  

f e a t u r e s  o f  t h e  i n su rance  coverage" ( i n s t r u c t i o n  no. 17)  and had 

n o t  ob ta ined  a w r i t t e n ,  s igned  s t a t emen t  from t h e  p l a i n t i f f s  

acknowledging t h a t  any s t a t emen t s  made f o r  t h e  purpose of o b t a i n i n g  

insurance,could r e s u l t  i n  avoidance of coverage o r  a  r educ t ion  

i n  coverage.  

P l a i n t i f f s ,  t hen ,  had an immense advantage i n  e x p l a i n i n g  

t h e i r  many f a i l u r e s  t o  g i v e  t h e  c o r r e c t  in format ion  t o  t h e  Blue 

Cross r e p r e s e n t a t i v e .  On t h e  o t h e r  hand, Blue Cross could a rgue  

on ly  t h a t  t h e  p l a i n t i f f s  had made f r a u d u l e n t  r e p r e s e n t a t i o n s  i n  

t h e  a p p l i c a t i o n s  f o r  insurance .  That i s  t h e  on ly  way (because 

of i n s t r u c t i o n  no. 19 )  t h a t  Blue Cross could  avoid coverage o r  

reduce t h e  coverage.  

I would g r a n t  a  new t r i a l  because i n s t r u c t i o n s  nos.17 and 19 

b r ing ing  Blue Cross  under t h e  i n su rance  code,  should never  have 

been g iven ,  and they  were man i f e s t l y  p r e j u d i c i a l .  


