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M r .  J u s t i c e  Frank B. Morrison,  Jr . ,  d e l i v e r e d  t h e  Opinion of 
t h e  Court .  

This  a c t i o n  w a s  i n s t i t u t e d  by Glenn Hawthorne, d/b/a 

Hawthorne S t e e l  (Hawthorne), a g a i n s t  t h e  prime c o n t r a c t o r  

Kober Cons t ruc t ion  Co., I nc .  (Kober) and a g a i n s t  P i t t s b u r g h -  

D e s  Moines S t e e l  Company (PDM), a  s t e e l  s u p p l i e r .  The t r i a l  

c o u r t  en t e red  p a r t i a l  summary judgment a g a i n s t  Hawthorne and 

i n  f avo r  of PDM. Hawthorne appea ls  fo l lowing  c e r t i f i c a t i o n  

by t h e  t r i a l  c o u r t  t h a t  t h e  o rde r  was an appea l ab l e  one. 

Kober con t r ac t ed  t o  b u i l d  t h e  Metra b u i l d i n g  i n  B i l l i n g s ,  

Montana, and on January 2 ,  1974, e n t e r e d  i n t o  a  c o n t r a c t  

w i th  PDM by which PDM agreed t o  f u r n i s h  steel f o r  t h e  c o n s t r u c t i o n  

of t h e  bu i ld ing .  On January 11, 1974, Kober e n t e r e d  i n t o  a  

s u b c o n t r a c t  wi th  Hawthorne by which Hawthorne agreed  t o  

erect t h e  s t e e l .  

On March 25, 1974, Hawthorne and h i s  son,  J a c k ,  m e t  

w i t h  o f f i c i a l s  of  PDM i n  Des Moine, Iowa, t o  d i s c u s s  arrangements 

f o r  t h e  d e l i v e r y  of s t e e l .  A d e l i v e r y  d a t e  f o r  t h e  s t e e l  

was n o t  s p e c i f i c a l l y  d i scus sed  a t  t h i s  meeting,  b u t  a  d e l i v e r y  

d a t e  of May 1, 1974, had been d i scussed  between t h e  p a r t i e s  

on p r i o r  occas ions .  Hawthorne, by a f f i d a v i t ,  s t a t e d  t h a t  he 

mobi l ized h i s  employees t o  commence e r e c t i o n  of s t r u c t u r a l  

s t e e l  i n  June,  1974. 

On March 4 ,  1974, PDM had r ece ived  a  d i r e c t i v e  from t h e  

United S t a t e s  Government t o  s h i p  s t e e l  t o  t h e  government on 

o r  b e f o r e  A p r i l  17 ,  1974. The c o n t r a c t  e x i s t i n g  between PDM 

and t h e  United S t a t e s  f o r  t h e  d e l i v e r y  of s t e e l  p r e -ex i s t ed  

t h e  c o n t r a c t  between Kober and Hawthorne. Hawthorne was n o t  

t o l d  of t h e  c o n t r a c t ' s  e x i s t e n c e .  

PDM d i d  n o t  d e l i v e r  s t e e l  i n  May o r  June of 1974, and 

on August 9 ,  1974, PDM acknowledged by l e t t e r  t o  ~ o b e r  



Cons t ruc t ion  t h a t  it was having schedule  problems i n  meeting 

i t s  commitments t o  customers because of t h e  d i r e c t i v e  it had 

r ece ived  from t h e  United S t a t e s  Government on March 4 ,  1974. 

Apparently Kober d i d  n o t  t r a n s m i t  t h i s  in format ion  t o  Hawthorne. 

I t  was n o t  u n t i l  t h e  l a t t e r  p a r t  of October ,  1974, t h a t  

Hawthorne r ece ived  any shipments and then ,  according t o  

Hawthorne, it d i d  n o t  r e c e i v e  t h e  s t e e l  shipments i n  t h e  

sequence promised by PDM. 

On June 2 ,  1975, Hawthorne a t t ended  a  meeting i n  B i l l i n g s ,  

a t  which PDM's r e p r e s e n t a t i v e  was i n  a t tendance .  A t  t h i s  

t i m e ,  Hawthorne was shown t h e  d i r e c t i v e  from t h e  United 

S t a t e s  Government i s s u e d  t o  PDM. Hawthorne's a f f i d a v i t ,  

which f o r  purposes of summary judgment, would have t o  be 

taken  a s  t r u e ,  provided: 

"At no t ime du r ing  our  meeting wi th  M r .  Davis 
i n  March, 1974, d i d  he make any mention of t h e  
d i r e c t i v e  l e t te r  from t h e  U.S. Department of 
Commerce; a t  no t ime was I o r  anyone i n  my bus i -  
ness  advised  of t h e  d i r e c t i v e  l e t t e r  from t h e  
U.S. Department of Commerce u n t i l  t h e  meeting 
I a t t ended  wi th  M r .  Davis i n  B i l l i n g s ,  Montana, 
on o r  about  June 2 ,  1975." 

By way of complaint  f i l e d  i n  t h e  D i s t r i c t  Cour t ,  Hawthorne 

a l l e g e d  t h a t  t h e  de l ay  i n  d e l i v e r y  of s t e e l  caused him t o  be 

unable  t o  f i n i s h  h i s  work u n t i l  about  January of 1976. H e  

a l l e g e d  t h a t  as a consequence of t h e  de l ay  s u s t a i n e d ,  he 

s u f f e r e d  f i n a n c i a l  l o s s e s .  

PDM d i d  n o t  d i s p u t e  t h a t  it f a i l e d  t o  d e l i v e r  s t e e l .  

PDM a l l e g e d  t h a t  it had no c o n t r a c t u a l  r e l a t i o n s h i p  wi th  

Hawthorne and because of t h e  lack  of p r i v i t y ,  Hawthorne 

could n o t  main ta in  an  a c t i o n  a g a i n s t  PDM. The t r i a l  c o u r t  

agreed and p a r t i a l  summary judgment i n  f avo r  of PDM r e s u l t e d .  

The fo l lowing  i s s u e s  a r e  p re sen ted  on appea l :  

(1) Can Hawthorne main ta in  an a c t i o n  a g a i n s t  PDM based 

upon negl igence? 



( 2 )  I f  p r i v i t y  of c o n t r a c t  i s  r e q u i r e d ,  d i d  Hawthorne 

have p r i v i t y  w i th  PDM on t h e  b a s i s  of t h e i r  i n t e r a c t i o n ?  

( 3 )  Can Hawthorne p r e v a i l  on t h e  b a s i s  of impl ied o r  

quas i - con t r ac t ?  

( 4 )  Is t h e  a c t i o n  ba r r ed  by t h e  s t a t u t e  of l i m i t a t i o n s ?  

We hold t h a t  p r i v i t y  of c o n t r a c t  i s  n o t  r equ i r ed  t o  

main ta in  an a c t i o n  grounded i n  negl igence.  Therefore ,  we 

need n o t  d i s c u s s  a  con ten t ion  t h a t  p r i v i t y  e x i s t e d  o r  t h a t  

t h i s  a c t i o n  can be mainta ined on t h e  b a s i s  of implied o r  

quas i - con t r ac t .  f u r t h e r  f i n d  t h a t  t h e  a c t i o n  i s  n o t  

ba r r ed  by t h e  s t a t u t e  of l i m i t a t i o n s .  

The p r i n c i p l e  i s s u e  t o  be determined i s  whether Hawthorne 

can main ta in  an a c t i o n  f o r  neg l igence  i n  t h e  performance of 

d u t i e s  growing o u t  of c o n t r a c t ,  where no p r i v i t y  of c o n t r a c t  

e x i s t e d .  W e  have examined t h e  a u t h o r i t i e s  and f i n d  a  

d i v i s i o n  t o  e x i s t .  

The C a l i f o r n i a  Supreme Court  r e so lved  a  s i m i l a r  q u e s t i o n  

i n  determining whether a  c o n t r a c t o r  who undertook c o n s t r u c t i o n  

work pursuant  t o  a  c o n t r a c t  wi th  an owner of premises ,  cou ld  

be  he ld  l i a b l e  i n  t o r t  f o r  bus iness  l o s s e s  s u f f e r e d  by a  

l e s s e e  where t h e  l e s s e e  a l l e g e d  t h e  c o n t r a c t o r  n e g l i g e n t l y  

f a i l e d  t o  complete t h e  p r o j e c t  wi th  due d i l i g e n c e .  I n  

J ' A i r e  Corpora t ion  v .  Gregory (1979) ,  157 Cal .Rptr .  407, 

598 P.2d 60, t h e  C a l i f o r n i a  Supreme Court  s a i d :  

". . . Where a s p e c i a l  r e l a t i o n s h i p  e x i s t s  
between t h e  p a r t i e s ,  a  p l a i n t i f f  may recover  
f o r  l o s s  of expected economic advantage 
through t h e  n e g l i g e n t  performance of a  
c o n t r a c t  a l though  t h e  p a r t i e s  were n o t  i n  
c o n t r a c t u a l  p r i v i t y . "  

The Oregon Supreme Court  has  denied recovery on t h e  

b a s i s  of l a c k  of p r i v i t y .  I n  Mandal v.  Hoffman Cons t ruc t ion  

Co. (1974) ,  2 7 0  O r .  248, 527 P.2d 387, t h e  City of Salem had 

c o n t r a c t e d  wi th  a  landscaping f i r m  which i n  t u r n  sub-cont rac ted  



t h e  work t o  t h e  p l a i n t i f f .  I n  a  t o t a l l y  s e p a r a t e  c o n t r a c t ,  

t h e  c i t y  h i r e d  t h e  de f endan t  t o  do s i t e  development work. 

The p l a i n t i f f  s u b c o n t r a c t o r  a l l e g e d  t h a t  because  of n e g l i g e n c e  

on t h e  p a r t  of  t h e  s i t e  deve lope r ,  p l a i n t i f f  was unab le  t o  

complete  i t s  work w i t h i n  p r e s c r i b e d  t i m e  and t he r eby  s u f f e r e d  

damage. I n  d e c i d i n g  f o r  de f endan t ,  t h e  Oregon Supreme Cour t  

s a i d :  

"The q u e s t i o n  i s  whether  n o n - i n t e n t i o n a l  con- 
d u c t  o f  t h i s  n a t u r e  w i l l  c o n s t i t u t e  a  b reach  
o f  d u t y ,  w i t h i n  t h e  framework o f  t h e  law o f  
t o r t s ,  t o  a  pe r son  i n  t h e  p o s i t i o n  o f  p l a i n -  
t i f f  i n  t h i s  c a se .  We ho ld  t h a t  t h e r e  i s  no 
such  d u t y  where t h e  on ly  neg l i gence  charged 
i s  t h e  f a i l u r e  t o  perform a  c o n t r a c t  w i t h  a  
t h i r d  p a r t y . "  

The ph i losophy  of t h e  Oregon c o u r t  was, a t  one t i m e ,  

t h e  e s t a b l i s h e d  r u l e .  There  i s  a  t r e n d  o f  a u t h o r i t y ,  r e p r e s e n t e d  

by t h e  C a l i f o r n i a  Supreme Cour t ,  moving away from p r i v i t y  a s  

a  r equ i rement  i n  t h i s  t y p e  o f  a c t i o n .  

Th i s  Cou r t  was a  p ionee r  i n  a b o l i s h i n g  p r i v i t y  a s  a  

r equ i rement  f o r  r e cove ry  i n  a  p e r s o n a l  i n j u r y  o r  wrongful  

d e a t h  c a s e .  Brandenburger v .  Toyota ( 1973 ) ,  162 Mont. 506, 

513 P.2d 268. W e  have  n o t  f e l t  permanently bound t o  a r c h a i c  

l e g a l  concep t s  no m a t t e r  how deep ly  r o o t e d  t h e y  may be .  W e  

view p r i v i t y  t o  b e  a  concep t  having p rope r  a p p l i c a t i o n  i n  

t h e  a r e a  of  c o n t r a c t  law. There s e e m s  t o  be  no sound p u b l i c  

p o l i c y  argument f o r  ex t end ing  i t s  a p p l i c a t i o n  t o  t o r t .  

P l a i n t i f f ' s  a c t i o n  sounds i n  t o r t .  The a c t i o n  i s  one 

f o r  neg l i gence  i n  t h e  performance o f  a  c o n t r a c t u a l  du ty .  

With r e s p e c t  t o  such a n  a c t i o n  P r o f e s s o r  P r o s s e r ,  Law of  

T o r t s ,  4 t h  Ed. ,  S e c t i o n  93, s ays :  

". . . by e n t e r i n g  i n t o  a  c o n t r a c t  w i t h  A ,  
t h e  de f endan t  may p l a c e  h imse l f  i n  such a  
r e l a t i o n  toward B t h a t  t h e  law w i l l  impose 
upon him a n  o b l i g a t i o n ,  sounding i n  t o r t  
and n o t  i n  c o n t r a c t ,  t o  a c t  i n  such  a  way 



t h a t  B w i l l  n o t  be i n j u r e d .  The i n c i d e n t a l  
f a c t  of t h e  e x i s t e n c e  of  t h e  c o n t r a c t  wi th  
A does n o t  nega t ive  t h e  r e s p o n s i b i l i t y  of 
t h e  a c t o r  when he e n t e r s  upon a  cou r se  of 
a f f i r m a t i v e  conduct  which may be expected 
t o  a f f e c t  t h e  i n t e r e s t s  of ano the r  person.  

". . . t h e r e  a r e  s i t u a t i o n s  i n  which t h e  mak- 
i n g  of t h e  c o n t r a c t  c r e a t e s  a  r e l a t i o n  between 
t h e  defendant  and t h e  promisee,  which i s  su f -  
f i c i e n t  t o  impose a  t o r t  du ty  of r ea sonab le  
c a r e .  By t h e  same token,  t h e r e  a r e  s i t u a t i o n s  
i n  which t h e  making of a  c o n t r a c t  wi th  A may 
c r e a t e  a  r e l a t i o n  between t h e  defendant  and 
B ,  which w i l l  c r e a t e  a  s i m i l a r  du ty  toward B ,  
and may r e s u l t  i n  l i a b i l i t y  f o r  f a i l u r e  t o  
a c t . "  

The f a c t s  of t h i s  c a s e  speak s t r o n g l y  i n  f avo r  of 

adopt ing  t h e  r u l e  enunc ia ted  by P ros se r .  A trier of f a c t  

could determine,  from t h e  record  b e f o r e  t h e  t r i a l  c o u r t  

he re ,  t h a t  PDM had reason  t o  know t h a t  Hawthorne was r e l y i n g  

upon PDM t o  d e l i v e r  s t e e l  f o r  e r e c t i o n  i n  June of 1974. 

Likewise,  t h a t  t r i e r  of f a c t  could f i n d  t h a t  PDM could 

f o r e s e e  damage t o  Hawthorne a r i s i n g  from f a i l u r e  of PDM t o  

honor i t s  c o n t r a c t  commitment t o  Kober. Thus, t o  paraphrase  

P ros so r ,  by e n t e r i n g  i n t o  a  c o n t r a c t  w i th  Kober, PDM has  

p laced  i t s e l f  i n  such a  r e l a t i o n  toward Hawthorne, t h a t  t h e  

law w i l l  impose upon PDM an o b l i g a t i o n ,  sounding i n  t o r t ,  

t o  a c t  i n  such a  way t h a t  Hawthorne w i l l  n o t  be i n j u r e d .  

W e  do n o t  i n t e n d  t o  i n d i c a t e  a  breach of du ty  on t h e  

p a r t  of PDM. I f  t h e r e  a r e  m a t e r i a l  i s s u e s  of genuine f a c t ,  

t h o s e  f a c t s  must be determined.  We simply hold t h a t ,  viewing 

t h e  f a c t s  i n  a  l i g h t  most f avo rab le  t o  Hawthorne, a g a i n s t  

whom summary judgment w a s  e n t e r e d ,  a  s u f f i c i e n t  c a s e  i s  

p re sen ted  t o  f o r e c l o s e  t h e  e n t r y  of summary judgment. 

This  c a s e  i s  governed by t h e  t h r e e  yea r  s t a t u t e  of 

l i m i t a t i o n s  a p p l i c a b l e  t o  neg l igence  c a s e s .  Sec t ion  27-2- 

2 0 2 ( 3 ) ,  MCA. Hawthorne's c la im f o r  neg l igence  i s  roo ted  i n  



t h e  f a i l u r e  of PDM t o  honor a  c o n t r a c t  commitment f o r  t h e  

d e l i v e r y  of s t ee l  i n  May of 1974. The s t a t u t e  o f  l i m i t a t i o n s  

c o u l d  n o t  r u n  b e f o r e  t h a t  t ime.  Hawthorne 's  c o m p l a i n t  was 

f i l e d  i n  A p r i l  o f  1977,  w i t h i n  t h e  t h r e e  y e a r  p e r i o d  o f  

l i m i t a t i o n s .  Accord ing ly ,  it  w a s  t i m e l y .  

P a r t i a l  summary judgment i n  f a v o r  of  P i t t sburgh-Des  

Moines S t e e l  Company i s  v a c a t e d .  The c a u s e  i s  remanded t o  

t h e  D i s t r i c t  C o u r t  t o  proceed 

W e  Concur: 

Chief  J u s t i c e  
- 


