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M r .  Chief  J u s t i c e  Frank  I .  Haswell  d e l i v e r e d  t h e  Opin ion  of t h e  
C o u r t .  

P l a i n t i f f s  James and Helen Brown b r o u g h t  an a c t i o n  i n  

n e g l i g e n c e  and f r a u d  a g a i n s t  t h e  b r o k e r a g e  f i r m  of Merrill Lynch, 

P i e r c e ,  Fenner  & Smi th ,  I n c . ,  ( M e r r i l l  Lynch) and i ts  a g e n t s  

s e e k i n g  to r e c o v e r  a c t u a l  and p u n i t i v e  damages.  Summary judgment 

was g r a n t e d  t o  t h e  d e f e n d a n t s  by t h e  D i s t r i c t  Cour t  of 

Ye l lows tone  County.  

I n  1979 James Brown bought  and s o l d  g o l d  c o i n s  a t  a  p ro f  i t  

o f  a p p r o x i m a t e l y  $44 ,000 .  Brown l e a r n e d  from h i s  b r o t h e r - i n - l a w  

t h a t  he migh t  d e f e r  r e p o r t i n g  t h e  income from t h e  g o l d  f o r  a  y e a r  

by  means of a  t a x  s t r a d d l e .  A s  n e i t h e r  Brown n o r  h i s  w i f e  were 

f a m i l i a r  w i t h  t a x  s t r a d d l e s ,  t h e y  m e t  w i t h  one of Merrill L y n c h ' s  

a g e n t s ,  John  Barbo ,  on December 1 0 ,  1979 ,  to d i s c u s s  t h e  a p p l i c a -  

b i l i t y  of  a  commodity s t r a d d l e  f o r  t a x  d e f e r r a l  p u r p o s e s .  

The p a r t i e s  a g r e e  t h a t  d u r i n g  t h e  December 10 m e e t i n g  

Barbo d i s c u s s e d  t h e  r i s k s  i nvo lved  w i t h  a  t a x  s t r a d d l e .  However 

t h e y  d i s a g r e e  a s  t o  what was s a i d  r e g a r d i n g  t h e  r i s k s .  Brown 

c o n t e n d s  t h a t  Barbo r e p r e s e n t e d  to him t h a t  t h e  o n l y  r i s k  

i n v o l v e d  w a s  t h e  r i s k  of  hav ing  to pay Merrill Lynch a  commission 

and y e t  n o t  r e c e i v e  t h e  d e s i r e d  b e n e f i t  i f  t h e  marke t  was f l a t  

and d i d  n o t  move. Barbo c o n t e n d s  t h a t  he e x p l a i n e d  t h a t  r i s k  a s  

w e l l  a s  o t h e r  r i s k s  a s s o c i a t e d  w i t h  a  s t r a d d l e  p o s i t i o n .  Barbo 

a l s o  i n d i c a t e d  i n  h i s  d e p o s i t i o n  t h a t  he may have r e p r e s e n t e d  to 

t h e  Browns t h a t  t h e r e  was n o t  much r i s k  invo lved  w i t h  a  t a x  

s t r a d d l e  . 
Brown e n t e r e d  i n t o  a  commodity a c c o u n t  agreement  w i t h  

Merrill  Lynch t h a t  same day  and a  c o u p l e  of d a y s  l a t e r  o b t a i n e d  

t h e  n e c e s s a r y  f u n d s  to p l a c e  t h e  s t r a d d l e .  The commodity a c c o u n t  

ag reemen t  c o n t a i n e d  a  g e n e r a l  acknowledgment of  t h e  h i g h  d e g r e e  

o f  r i s k  i nvo lved  i n  commodity f u t u r e s  c o n t r a c t s .  Brown a l s o  

s i g n e d  a  r i s k  d i s c l o s u r e  s t a t e m e n t  and an a u t h o r i z a t i o n  to 

t r a n s f e r  t h e  c u s t o m e r ' s  s e g r e g a t e d  f u n d s .  Brown d i d  n o t  read  t h e  

documents  he s i g n e d  n o r  d i d  he r e q u e s t  c o p i e s  of t h e  documents .  



A s h o r t  t i m e  l a t e r  Brown l e a r n e d  t h a t  Merrill Lynch was 

p a y i n g  h i g h e r  i n t e r e s t  on d e p o s i t e d  f u n d s  t h a n  l o c a l  b a n k s .  H e  

c l o s e d  h i s  bank a c c o u n t ,  and on December 1 8  he  d e p o s i t e d  $111 ,399  

i n  a j o i n t  r e a d y  asset a c c o u n t  w i t h  Merrill Lynch. On December 

1 9 ,  1 9 7 9 ,  he  and h i s  w i f e  e x e c u t e d  a j o i n t  a c c o u n t  form which 

g a v e  Merrill Lynch a u t h o r i t y  to a c t  upon t h e  o r d e r s  of e i t h e r  

Brown o r  h i s  w i f e  w i t h  r e g a r d  t o  t h e  j o i n t  a c c o u n t .  

Sometime be tween  December 24 and December 26,  Brown b o u g h t  

2 ,000  s h a r e s  o f  Keldon O i l  Company s t o c k  upon t h e  recommendat ion  

o f  one  o f  h i s  close f r i e n d s .  The Keldon O i l  Company s h a r e s  were 

p u r c h a s e d  t h r o u g h  an  o r d e r  a t  Merrill Lynch a f t e r  Brown s i g n e d  

t h e  n e c e s s a r y  p a p e r s .  

Dur ing  t h e  same t i m e  p e r i o d ,  Barbo c a l l e d  Brown and t o l d  

him t h a t  he  had an  u n r e a l i z e d  loss of  a p p r o x i m a t e l y  $18 , 000  o n  h i s  

commodity s t r a d d l e .  Barbo t o l d  Brown a t  t h a t  t ime  t h a t  he had 

n o t h i n g  to wor ry  a b o u t .  

On F r i d a y ,  J a n u a r y  11, 1 9 8 0 ,  Brown was a g a i n  a d v i s e d  t h a t  

h i s  l o s s e s  were a p p r o x i m a t e l y  $18 ,000 .  A t  t h a t  t i m e  Barbo  

e x p r e s s e d  c o n c e r n  a b o u t  c o n t i n u i n g  t h e  commodity s t r a d d l e  and 

e x p l a i n e d  t h a t  Brown c o u l d  b a i l  o u t  and t a k e  t h e  loss or 

p o s s i b l y  " l i f t  a  l e g " .  " L i f t i n g  a  l e g "  means abandoning  t h e  

commodity s t r a d d l e  p o s i t i o n  and c o n t i n u i n g  i n  t h e  commodity 

m a r k e t  on a s i n g l e  l e g  o f  t h e  s t r a d d l e .  Barbo  a sked  Brown i f  he  

wanted t o  l i q u i d a t e .  Brown i n d i c a t e d  t h a t  he needed some time to 

t h i n k  a b o u t  it and t h a t  he would be unab l e  t o  make a d e c i s i o n  

b e f o r e  t h e  f o l l o w i n g  Monday. 

By t h e  f o l l o w i n g  Monday, t h e  market. had moved a g a i n s t  

Brown and h i s  l o s s e s  were f l u c t u a t i n g  be tween  $80 ,000  and 

$125 ,000 .  Brown d e c i d e d  n o t  t o  do a n y t h i n g  a t  t h a t  t i m e .  

A p p r o x i m a t e l y  a week l a t e r ,  Brown and Barbo  a g a i n  d i s c u s s e d  

Brown's  d e t e r i o r a t i n g  commodity s p r e a d  p o s i t i o n .  Brown 

i n s t r u c t e d  Barbo a t  t h a t  t i m e  t o  l i f t  a l e g .  

Both Barbo and Brown con t end  t h a t  Brown's  o r d e r  t o  l i f t  a  



l e g  was n o t  fo l lowed  immed ia t e ly  because  Merrill Lynch1 s o f f  i c e  

manager t o l d  Barbo n o t  to c a r r y  o u t  t h e  o r d e r  u n t i l  t h e  r i s k  of 

l e g g i n g  o u t  was e x p l a i n e d  to Brown. The o f f i c e  manager s t a t e d  

t h a t  he c o u l d  n o t  reca l l  whe the r  Brown had g i v e n  an o r d e r  to l i f t  

a  l e g .  A f t e r  t h e  mee t ing  i n  which t h e  r i s k  was e x p l a i n e d  to 

Brown, it was no l o n g e r  p o s s i b l e  to l i f t  a l e g  because  o f  c e r t a i n  

i n t e r n a l  r u l e s  imposed by Merrill Lynch1 s c o r p o r a t e  c r e d i t  

d e p a r t m e n t .  

A f t e r  he r e a l i z e d  t h a t  he would n o t  be a l lowed to l e g  o u t  

o f  t h e  t a x  s t r a d d l e ,  Brown wi thdrew what money he c o u l d  from t h e  

j o i n t  r e a d y  a s s e t  a c c o u n t  he and h i s  w i f e  m a i n t a i n e d  w i t h  Merrill 

Lynch. p r i o r  t o  t h a t  t i m e  c e r t a i n  f u n d s  had been  t r a n s f e r r e d  o u t  

o f  t h a t  a c c o u n t  by Merrill Lynch to meet marg in  c a l l s  on t h e  com- 

m o d i t y  s t r a d d l e .  

S h o r t l y  t h e r e a f t e r  Merrill Lynch l i q u i d a t e d  Brown1 s com- 

m o d i t y  s t r a d d l e  p o s i t i o n  to c o v e r  c e r t a i n  o t h e r  margin c a l l s  t h a t  

Brown had f a i l e d  t o  meet. A f t e r  l i q u i d a t i n g  Brown's  p o s i t i o n  

Merrill  Lynch c o n t i n u e d  Brown's a c c o u n t  w i t h  a  d e f i c i e n c y  b a l a n c e  

f o r  a p p r o x i m a t e l y  t h r e e  weeks,  a f t e r  which t i m e  a  number of 

s h a r e s  of  Brown's Keldon O i l  Company s t o c k  were l i q u i d a t e d  by  

Merrill  Lynch t o  c o v e r  t h e  d e f i c i e n c y .  

On March 7, 1 9 8 0 ,  Brown and h i s  w i f e  f i l e d  a  c o m p l a i n t  

a g a i n s t  Merrill Lynch, John Barbo ,  and t h e  o f f i c e  manager ,  Dick 

S p a l d i n g .  An amended c o m p l a i n t  was f i l e d  on ~ u l y  11 i n  r e s p o n s e  

t o  d e f e n d a n t s 1  mot ion  f o r  a  more d e f i n i t e  s t a t e m e n t .  

The amended c o m p l a i n t  c o n t a i n e d  f i v e  c o u n t s :  (1) a  c o u n t  

i n  f r a u d  i n  r e g a r d  t o  an a l l e g e d  m i s r e p r e s e n t a t i o n  of t h e  r i s k  

i n v o l v e d  w i t h  a  t a x  s t r a d d l e ,  ( 2 )  a  c o u n t  i n  n e g l i g e n c e  based on 

a n  a l l e g e d  f a i l u r e  t o  d i s c l o s e  t h e  t r u e  r i s k  i nvo lved  w i t h  a  t a x  

s t r a d d l e ,  ( 3 )  a  c o u n t  i n  n e g l i g e n c e  based on an a l l e g e d  f a i l u r e  

o f  Merrill Lynch ' s  a g e n t s  to e x e c u t e  o r d e r s ,  ( 4 )  a  c o u n t  i n  f r a u d  

based on Elerrill Lynch ' s  a l l e g e d  improper  use of f u n d s  i n  t h e  

Browns '  r e a d y  a s s e t  a c c o u n t  to c o v e r  marg in  c a l l s  and ( 5 )  a  c o u n t  



based  on a n  a l l e g e d  imprope r  l i q u i d a t i o n  of  Brown's Keldon  O i l  

Company s t o c k .  I n  t h e  amended c o m p l a i n t  t h e  Browns p rayed  f o r  

a c t u a l  damages of  $18 ,000 ,  a r e f u n d  of a l l  monies  i n v e s t e d  o r  

l o s t  ba sed  on t h e  above  c o u n t s ,  a  r e t u r n  of  t h e  s t o c k  t h a t  was 

l i q u i d a t e d ,  p l u s  $100 ,000  i n  p u n i t i v e  damages.  

V a r i o u s  d e p o s i t i o n s  were t a k e n  and i n t e r r o g a t o r i e s  were 

f i l e d  and answered .  Then on ~ p r i l  6 ,  1 9 8 1 ,  t h e  d e f e n d a n t s  f i l e d  

a mo t ion  f o r  summary judgment  which was g r a n t e d  on A p r i l  20.  

The p l a i n t i f f s  a p p e a l  from t h e  o r d e r  g r a n t i n g  summary judgment  to 

d e f e n d a n t s .  

The f o l l o w i n g  i s s u e s  are r a i s e d  i n  t h i s  a p p e a l :  

1. Whether  e v i d e n c e  of  ora l  s t a t e m e n t s  r e g a r d i n g  t h e  r i s k  

i n v o l v e d  i n  a t a x  s t r a d d l e  would v i o l a t e  t h e  p a r 0 1  e v i d e n c e  r u l e .  

2 .  Whether  t h e  D i s t r i c t  C o u r t  p r o p e r l y  g r a n t e d  summary 

judgment  on t h e  p l a i n t i f f s '  c o u n t  i n  n e g l i g e n c e  i n  r e g a r d  to t h e  

a l l e g e d  f a i l u r e  o f  M e r r i l l  L y n c h ' s  a g e n t  to d i s c l o s e  t h e  t r u e  

r i s k  i n v o l v e d  i n  a t a x  s t r a d d l e .  

3 .  Whether  t h e  D i s t r i c t  C o u r t  p r o p e r l y  g r a n t e d  summary 

judgment  on p l a i n t i f f s '  c o u n t  i n  n e g l i g e n c e  based  on a n  a l l e g e d  

f a i l u r e  o f  I4erril l  L y n c h ' s  a g e n t s  to p r o p e r l y  e x e c u t e  o r d e r s .  

4 .  Whether  t h e  D i s t r i c t  C o u r t  p r o p e r l y  g r a n t e d  summary 

judgment  on t h e  p l a i n t i f f s '  c o u n t  i n  f r a u d  based  on a n  a l l e g e d  

m i s r e p r e s e n t a t i o n  o f  t h e  r i s k  i n v o l v e d  i n  a t a x  s t r a d d l e .  

5 .  Whether  t h e  Distr ic t  C o u r t  p r o p e r l y  g r a n t e d  summary 

judgment  on t h e  p l a i n t i f f s '  c o u n t  i n  f r a u d  based  on a n  a l l e g e d  

i m p r o p e r  t r a n s f e r  o f  f u n d s  by  Merrill L y n c h ' s  a g e n t s  from t h e  

p l a i n t i f f  s f  j o i n t  r e a d y  asset  a c c o u n t ,  and i f  summary judgment  

was p r o p e r l y  g r a n t e d  on t h i s  k o u r t  w h e t h e r  He l en  Brown s h o u l d  be 

d i s m i s s e d  as a p a r t y  p l a i n t i f f  . 
6 .  Whether  t h e  D i s t r i c t  C o u r t  p r o p e r l y  g r a n t e d  summary 

judgment  on t h e  p l a i n t i f f s g  c o u n t  i n  f r a u d  based  on a n  a l l e g e d  

imprope r  l i q u i d a t i o n  by Merrill L y n c h ' s  a g e n t s  of t h e  Keldon  O i l  

Company s t o c k .  



7 .  Whether  damages s h o u l d  be l i m i t e d  i n  t h e  e v e n t  t h i s  

case p r o c e e d s  to t r i a l .  

The f i r s t  i s s u e  d e a l s  w i t h  t h e  p a r o l  e v i d e n c e  r u l e .  I n  

r e a c h i n g  a d e c i s i o n  r e g a r d i n g  a  summary a d j u d i c a t i o n  a c o u r t  

is to e x c l u d e  from i t s  c o n s i d e r a t i o n  e x t r i n s i c  e v i d e n c e  which 

would v i o l a t e  t h e  p a r o l  e v i d e n c e  r u l e .  On a  mo t ion  f o r  summary 

judgment  o n l y  a d m i s s i b l e  e v i d e n c e  c a n  be c o n s i d e r e d .  G a z e t t e  

P r i n t i n g  Company v .  Carden ( 1 9 7 3 ) ,  1 6 3  Mont. 401 ,  517 P.2d 361.  

The d e f e n d a n t s  con t end  t h a t  t h e  Dis t r ic t  C o u r t  p r o p e r l y  

h e l d  t h a t  e v i d e n c e  o f  B a r b o ' s  o r a l  s t a t e m e n t s  r e g a r d i n g  t h e  r i s k  

i n v o l v e d  w i t h  a t a x  s t r a d d l e  would be i n a d m i s s i b l e  as be ing  

i n c o n s i s t e n t  w i t h  t h e  terms of  t h e  documents  e x e c u t e d  by  Brown. 

The commodity a c c o u n t  a g r e e m e n t  s i g n e d  by  Brown c o n t a i n e d  a  

g e n e r a l  acknowledgment  of  t h e  h i g h  d e g r e e  of r i s k  i n v o l v e d  i n  

commodity f u t u r e s  c o n t r a c t s .  

I n  Montana t h e  p a r o l  e v i d e n c e  r u l e  h a s  been  c o d i f i e d .  

S e c t i o n  28-2-905, MCA, p r o v i d e s  i n  p a r t :  

" (1) Whenever t h e  terms of a n  ag reemen t  have 
b e e n  r educed  t o  w r i t i n g  by t h e  p a r t i e s ,  it is to 
b e  c o n s i d e r e d  as c o n t a i n i n g  a l l  t h o s e  terms. 
T h e r e f o r e ,  t h e r e  can  be between t h e  p a r t i e s  and 
t h e i r  r e p r e s e n t a t i v e s  or s u c c e s s o r s  i n  i n t e r e s t  
no  e v i d e n c e  of  t h e  terms of t h e  a g r e e m e n t  o t h e r  
t h a n  t h e  c o n t e n t s  o f  t h e  w r i t i n g  e x c e p t  i n  t h e  
f o l l o w i n g  cases : 

" ( a )  when a  m i s t a k e  or i m p e r f e c t i o n  of  t h e  
w r i t i n g  is p u t  i n  i s s u e  by t h e  p l e a d i n g s ;  

" ( b )  when t h e  v a l i d i t y  of  t h e  a g r e e m e n t  is t h e  
f a c t  i n  d i s p u t e .  

" ( 2 )  T h i s  s e c t i o n  d o e s  n o t  e x c l u d e  o t h e r  e v i -  
d e n c e  of t h e  c i r c u m s t a n c e s  u n d e r  which  t h e  
a g r e e m e n t  was made o r  t o  which  it r e l a t e s ,  as  ---- -- - 
d e s c r i b e d  i n  1-4-102, o r  o t h e r  e v i d e n c e  t o  
e x p l a i n  a n e x t r i n s i c  a m b i g u i t y  o r  to e s t a b l i s h  
i l l e g a l i t y  or f r a u d  ." (Emphas i s  added .  ) 

S u b s e c t i o n  ( 2 )  o f  t h e  above  q u o t e d  s t a t u t e  c o n t a i n s  t h e  

s t a t u t o r y  e x c e p t i o n s  to t h e  p a r o l  e v i d e n c e  r u l e .  One of t h e  

e x c e p t i o n s  is d e s c r i b e d  i n  s e c t i o n  1-4-102, MCA, which p r o v i d e s  : 

" F o r  t h e  p r o p e r  c o n s t r u c t i o n  o f  an  i n s t r u m e n t ,  
t h e  c i r c u m s t a n c e s  unde r  which it was made,  
i n c l u d i n g  t h e  s i t u a t i o n  of t h e  s u b j e c t  o f  t h e  



i n s t r u m e n t  and o f  t h e  p a r t i e s  to i t ,  may a l s o  be 
shown so t h a t  t h e  judge  be p l a c e d  i n  t h e  p o s i -  
t i o n  of  t h o s e  whose l a n g u a g e  he  is to i n t e r p r e t  ." 

Based on t h e  l a n g u a g e  of  s e c t i o n  1-4-102, MCA, t h i s  C o u r t  i n  

~ i l l b a c h  v .  I n l a n d  C o n s t .  Corp. ( 1 9 7 8 ) ,  178  Mont. 374 ,  379 ,  584 

P.2d 1 2 7 4 ,  1 2 7 7 ,  s t a t e d :  

"Here  . . . t h e  c i r c u m s t a n c e s  o f  t h e  p a r t i e s ,  
t h e i r  real p u r p o s e  i n  e x e c u t i n g  and r e c e i v i n g  
t h e  i n s t r u m e n t s  is s u b j e c t  to i n t e r p r e t a t i o n  and 
may be p roved  by p a r o l  t e s t i m o n y . "  

I n  t h i s  case what  t h e  p a r t i e s  meant  by t h e  term " r i s k "  as 

it p e r t a i n e d  t o  t h e  t a x  s t r a d d l e  is l i k e w i s e  s u b j e c t  to i n t e r p r e -  

t a t i o n  and may be p roved  by  p a r o l  t e s t i m o n y .  

A l s o ,  t h e  p l a i n t i f f s  a l l e g e  f r a u d u l e n t  m i s r e p r e s e n t a t i o n  

and e v i d e n c e  o f  f r a u d  is e x p r e s s l y  e x c l u d e d  from t h e  o p e r a t i o n  of 

t h e  p a r o l  e v i d e n c e  r u l e .  S e c t i o n  28-2-905 ( 2 )  , MCA. 

T h e r e f o r e  w e  h o l d  t h a t  t h e  Dis t r ic t  C o u r t  e r r e d  i n  i t s  

d e t e r m i n a t i o n  t h a t  e v i d e n c e  of  t h e  o r a l  s t a t e m e n t s  r e g a r d i n g  t h e  

r i s k  i n v o l v e d  i n  a t a x  s t r a d d l e  would be i n a d m i s s i b l e .  T h i s  e v i -  

d e n c e  s h o u l d  have been  c o n s i d e r e d  by  t h e  Dis t r ic t  C o u r t  i n  d e t e r -  

m i n i n g  w h e t h e r  to g r a n t  t h e  mo t ion  f o r  summary judgment .  

Of t h e  r e m a i n i n g  s i x  i s s u e s ,  f i v e  d e a l  w i t h  t h e  D i s t r i c t  

C o u r t ' s  g r a n t i n g  o f  summary judgment .  The g r a n t i n g  of  summary 

judgment  is p r o p e r  o n l y  when t h e r e  is no g e n u i n e  i s s u e  as to any  

mater ia l  f a c t  and t h e  moving p a r t y  is e n t i t l e d  to a judgment  as a 

m a t t e r  o f  l a w .  Rule  5 6 ( c ) ,  M.R.Civ.P. I t  is w e l l  e s t a b l i s h e d  i n  

Montana t h a t  a l l  r e a s o n a b l e  i n f e r e n c e s  t h a t  may be drawn from t h e  

o f f e r e d  p roo f  are to be drawn i n  f a v o r  of  t h e  p a r t y  who o p p o s e s  

summary judgment  . Reaves  v.  Re inbo ld  (1980 ) , Mon t . r 615  

P.2d 896 ,  37 S t .Rep .  1 5 0 0 ,  and c a s e s  c i t e d  t h e r e i n .  

The p l a i n t i f f s  f i r s t  con t end  t h a t  t h e  Dis t r ic t  C o u r t  e r r e d  

i n  g r a n t i n g  summary j udgment on t h e i r  n e g l i g e n c e  claim i n v o l v i n g  

t h e  a l l e g e d  f a i l u r e  of  Merrill  Lynch ' s  a g e n t  to d i s c l o s e  t h e  t r u e  

r i s k s  i n v o l v e d  i n  a t a x  s t r a d d l e .  The p l a i n t i f f s  con t end  t h a t  

t h e r e  are g e n u i n e  i s s u e s  of  material f a c t  which p r e c l u d e  t h e  sum- 

mary  a d j u d i c a t i o n  of  t h i s  i s s u e .  They claim t h a t  c e r t a i n  f a c t u a l  



i s s u e s  mus t  be r e s o l v e d  b e f o r e  a  d e t e r m i n a t i o n  c a n  be made a s  to 

w h e t h e r  Merrill Lynch ' s  a g e n t  b reached  h i s  d u t y  t o  Brown and a l s o  

a s  t o  whe the r  a  b r e a c h  of  d u t y  was t h e  p r o x i m a t e  c a u s e  of t h e  

i n j u r i e s  t h a t  Brown s u f f e r e d .  

The S e c u r i t i e s  A c t  o f  Montana c o n t a i n s  a  p r o v i s i o n  which 

i m p l i c i t l y  e s t a b l i s h e s  a  code of c o n d u c t  to be fo l l owed  by a  

b r o k e r .  S e c t i o n  30-10-301, MCA. The b r o k e r  is t o  r e f r a i n  from 

making any  u n t r u e  s t a t e m e n t  o f  a  m a t e r i a l  f a c t  o r  from o m i t t i n g  

t o  s t a t e  a m a t e r i a l  f a c t  which would be m i s l e a d i n g  to h i s  

c u s t o m e r .  S e c t i o n  30 -10 -301(b ) ,  MCA. A v i o l a t i o n  of t h i s  code 

o f  c o n d u c t  may c o n s t i t u t e  a  b r each  of t h e  d u t y  t h a t  a b r o k e r  owes 

t o  h i s  c u s t o m e r .  W e  f i n d  t h a t  h e r e  t h e r e  is a  g e n u i n e  i s s u e  of 

m a t e r i a l  f a c t  a s  t o  w h e t h e r  t h i s  d u t y  was b r e a c h e d .  The p l a i n -  

t i f f s  con tend  t h a t  t h e y  were m i s l e d  r e g a r d i n g  t h e  amount of r i s k  

i n v o l v e d  i n  a  t a x  s t r a d d l e  and t h e  d e f e n d a n t s  contend  t h a t  Barbo 

f u l l y  e x p l a i n e d  t o  t h e  p l a i n t i f f s  t h e  r i s k s  i n v o l v e d .  A j u r y  

m u s t  r e s o l v e  t h i s  f a c t u a l  d i s p u t e .  I n  a d d i t i o n  t h e r e  is a  

g e n u i n e  i s s u e  of  m a t e r i a l  f a c t  r e g a r d i n g  t h e  p r o x i m a t e  c a u s e  of  

Brown's  i n j u r i e s .  T h i s  i s s u e  a l s o  mus t  go to t h e  j u r y .  W e  h o l d  

t h a t  t h e  Dis t r ic t  C o u r t  i m p r o p e r l y  g r a n t e d  summary j udgment on 

t h i s  c o u n t .  

The p l a i n t i f f s  n e x t  con tend  t h a t  t h e  Dis t r ic t  C o u r t  e r r e d  

i n  g r a n t i n g  summary judgment  on t h e i r  second n e g l i g e n c e  c o u n t  

which was based  on a n  a l l e g e d  f a i l u r e  of Merrill Lynch ' s  a g e n t s  

t o  p r o p e r l y  e x e c u t e  o r d e r s .  Again t h e  p l a i n t i f f s  claim t h a t  

t h e r e  a r e  g e n u i n e  i s s u e s  of  m a t e r i a l  f a c t  which mus t  be d e c i d e d  

by  a j u r y .  

Under o r d i n a r y  c i r c u m s t a n c e s  a  b r o k e r  h a s  a d u t y  to exe-  

c u t e  t h e  o r d e r  g i v e n  to him w i t h i n  a  r e a s o n a b l e  t i m e .  Robinson 

v .  Merrill Lynch, P i e r c e ,  Fenner  & Smi th ,  I n c .  (N.D. Alabama 

1 9 7 1 )  , 337 F.Supp. 107 .  The p l a i n t i f f s  claim t h a t  t h i s  d u t y  

was b reached  by Merrill L y n c h ' s  a g e n t s  when t h e y  f a i l e d  to i m m e -  

d i a t e l y  e x e c u t e  Brown's  o r d e r  to l i f t  a l e g  and i n s i s t e d  upon a  



m e e t i n g  w i t h  Brown b e f o r e  c a r r y i n g  o u t  t h e  o r d e r .  

The Dis t r ic t  C o u r t  gave  s e v e r a l  r e a s o n s  f o r  i t s  d e t e r -  

m i n a t i o n  t h a t  t h e  f a c t u a l  d i s p u t e  r e g a r d i n g  t h i s  i s s u e  w a s  n o t  

mater ia l .  W e  f i n d  t h a t  t h e  r e a s o n s  g i v e n  by t h e  District  C o u r t  

a re  e i t h e r  n o t  a p p l i c a b l e  to t h i s  case o r  a r e  n o t  s u p p o r t e d  b y  

t h e  f a c t s .  

O r d i n a r i l y  i s s u e s  of  n e g l i g e n c e  are n o t  s u s c e p t i b l e  t o  

summary judgment  and are b e t t e r  r e s o l v e d  by t r i a l .  McAlpine v .  

Dahl  ( 1 9 7 8 ) ,  1 7 9  Mont. 23 ,  585  P.2d 1307.  " [ N l e g l i g e n c e  and 

b r e a c h  o f  d u t y  a r e  f o r  t h e  c o u r t  t o  d e c i d e  o n l y  i f  t h e  e v i d e n c e  

i s  u n d i s p u t e d  o r  s u s c e p t i b l e  of  b u t  one  c o n c l u s i o n  by r e a s o n a b l e  

men." Dean v. F i r s t  N a t i o n a l  Bank of  Great F a l l s  ( 1 9 6 9 ) ,  1 5 2  

Mont. 474,  483 ,  452 P.2d 402,  407. W e  f i n d  t h a t  such  is n o t  t h e  

case h e r e .  Whether  o r  n o t  M e r r i l l  L y n c h ' s  a g e n t s  e x e c u t e d  t h e  

o r d e r  w i t h i n  a r e a s o n a b l e  t i m e  is f o r  t h e  j u r y  t o  d e c i d e .  W e  

h o l d  t h a t  t h e  g r a n t i n g  o f  summary judgment  was imprope r  on t h i s  

c o u n t .  

The n e x t  i s s u e  r a i s e d  by  t h e  p l a i n t i f f s  is w h e t h e r  t h e  

Dis t r ic t  C o u r t  p r o p e r l y  g r a n t e d  summary judgment  on t h e i r  c o u n t  

i n  f r a u d  based  on an  a l l e g e d  m i s r e p r e s e n t a t i o n  by Merrill L y n c h ' s  

a g e n t  o f  t h e  r i s k  i n v o l v e d  i n  a t a x  s t r a d d l e .  The p l a i n t i f f s  

h a v e  ba sed  t h i s  c a u s e  of  a c t i o n  i n  t o r t  p r a y i n g  f o r  p u n i t i v e  

damages .  

I n  o r d e r  t o  go to t h e  j u r y  on t h i s  c o u n t ,  t h e  p l a i n t i f f s  

m u s t  make o u t  a p r ima  f a c i e  c a s e  embrac ing  t h e  e l e m e n t s  of f r a u d ,  

v i z :  (1) a r e p r e s e n t a t i o n ;  ( 2 )  i t s  f a l s i t y ;  ( 3 )  i t s  m a t e r i a l i t y ;  

( 4 )  t h e  s p e a k e r ' s  knowledge o f  i ts  f a l s i t y  o r  i g n o r a n c e  of i t s  

t r u t h ;  ( 5 )  t h e  s p e a k e r ' s  i n t e n t  t h a t  it. s h o u l d  be a c t e d  upon by 

t h e  p e r s o n  and i n  t h e  manner r e a s o n a b l y  c o n t e m p l a t e d  ; ( 6 )  t h e  

h e a r e r ' s  i g n o r a n c e  o f  its f a l s i t y ;  ( 7 )  t h e  h e a r e r ' s  r e l i a n c e  upon 

i t s  t r u t h ;  ( 8 )  t h e  r i g h t  of  t h e  h e a r e r  t o  r e l y  t h e r e o n ;  and ( 9 )  

t h e  h e a r e r '  s c o n s e q u e n t  and p r o x i m a t e  i n j  u r y  o r  damage. Clough 

v . J a c k s o n  ( 1 9 7 1 )  , 156  Mont. 272 ,  479 P.2d 266. 



The p l a i n t i f f s  con t end  t h a t  t h e y  have made o u t  a p r ima  

f a c i e  case and t h a t  t h e r e  are g e n u i n e  i s s u e s  o f  m a t e r i a l  f a c t  

t h a t  mus t  be d e c i d e d  by  t h e  j u r y .  The d e f e n d a n t s ,  on  t h e  o t h e r  

h a n d ,  c o n t e n d  t h a t  a  p r ima  f a c i e  case h a s  n o t  been  e s t a b l i s h e d .  

They claim t h a t  w i t h  r e g a r d  to t h e  f o u r t h  e l e m e n t  of f r a u d  t h e  

p l a i n t i f f s  f a i l e d  to  a l l e g e  f a c t s  which would e s t a b l i s h  t h e  

n e c e s s a r y  r e q u i r e m e n t  o f  " s c i e n t e r "  , i . e . ,  an  i n t e n t  to 

d e f r a u d ,  r e c k l e s s  d i s r e g a r d  f o r  t h e  t r u t h  o r  u se  of a d e v i c e ,  

scheme o r  a r t i f  i c e  to d e f r a u d .  They a lso  claim t h a t  Brown had no 

r i g h t  t o  r e l y  on any  r e p r e s e n t a t i o n s  t h a t  may have been  made to 

him. 

I n  t h i s  c a s e  Brown i n d i c a t e d  i n  h i s  d e p o s i t i o n  t h a t  he d i d  

n o t  b e l i e v e  t h a t  Barbo d e l i b e r a t e l y  m i s i n f o r m e d  him, and Ba rbo  

i n d i c a t e d  t h a t  he b e l i e v e d  t h a t  what he t o l d  t h e  Browns r e g a r d i n g  

t h e  r i s k  was t r u e .  However, unde r  c e r t a i n  c i r c u m s t a n c e s  t h e r e  c a n  

b e  a f i n d i n g  o f  f r a u d  even  i f  t h e  p e r s o n  making t h e  f a l s e  r e p r e -  

s e n t a t i o n  b e l i e v e d  t h a t  it was t r u e .  A t o r t  a c t i o n  i n  f r a u d  may 

e i t h e r  be ba sed  on a n  i n t e n t i o n a l  f r a u d u l e n t  and d e c e i t f u l  

m i s r e p r e s e n t a t i o n  or it may be based on a n e g l i g e n t  

m i s r e p r e s e n t a t i o n .  

An a c t i o n  ba sed  on n e g l i g e n t  m i s r e p r e s e n t a t i o n  is a  r a t h e r  

r e c e n t  deve lopmen t  i n  t o r t  l a w  and h a s  been  d e s c r i b e d  i n  t h e  

R e s t a t e m e n t  ( S e c o n d )  o f  T o r t s  .§ 552 ( 1 9 7 7 )  , a s  f o l l o w s :  

"One who, i n  t h e  c o u r s e  of  h i s  b u s i n e s s ,  pro- 
f e s s i o n  or employment ,  o r  i n  any  o t h e r  t r a n s a c -  
t i o n  i n  which he h a s  a p e c u n i a r y  i n t e r e s t ,  
s u p p l i e s  f a l s e  i n f o r m a t i o n  f o r  t h e  g u i d a n c e  of 
o t h e r s  i n  t h e i r  b u s i n e s s  t r a n s a c t i o n s ,  is sub- 
j e c t  t o  l i a b i l i t y  f o r  p e c u n i a r y  loss  caused  to 
them by  t h e i r  j u s t i f i a b l e  r e l i a n c e  upon t h e  
i n f o r m a t i o n ,  i f  he f a i l s  t o  e x e r c i s e  r e a s o n a b l e  
care or competence  i n  o b t a i n i n g  or  communicat ing 
t h e  i n £  ormat i o n .  " 

I n  t h i s  c a s e  t h e  p l a i n t i f f s  have made o u t  a  p r ima  f a c i e  

case of  n e g l i g e n t  m i s r e p r e s e n t a t i o n ,  and t h e  j u r y  m u s t  r e s o l v e  

t h e  c o n f l i c t i n g  c o n t e n t i o n s  o f  f a c t  i n  r e g a r d  to t h i s  c a u s e  

o f  a c t i o n .  



The d e f e n d a n t s  c o n t e n d ,  however ,  t h a t  t h e  e v i d e n c e  p r e -  

s e n t e d  on t h e  mo t ion  f o r  summary judgment  e s t a b l i s h e d  t h a t  Brown 

had no r i g h t  t o  r e l y  on any  r e p r e s e n t a t i o n s  t h a t  may have been  

made t o  him. T h i s  c o n t e n t i o n  is w i t h o u t  mer i t .  The re  is a r i g h t  

t o  r e l y  when t h e  p a r t i e s  are n o t  on e q u a l  f o o t i n g  and d o  n o t  have 

e q u a l  means o f  knowing t h e  t r u t h .  Koch v .  Rhodes ( 1 9 2 0 )  , 57 

Mont. 447 ,  188  I?. 933.  The e v i d e n c e  b e f o r e  t h e  ~ i s t r i c t  C o u r t  

d i d  n o t  e s t a b l i s h  t h a t  t h e  p a r t i e s  were on e q u a l  f o o t i n g  o r  t h a t  

t h e y  had an  e q u a l  o p p o r t u n i t y  o f  knowing t h e  t r u t h  of t h e  

r e p r e s e n t a t i o n s .  I f  a n y t h i n g  t h e  e v i d e n c e  is to t h e  c o n t r a r y .  

Based on t h e  r e a s o n s  g i v e n  a b o v e ,  w e  h o l d  t h a t  t h e  

D i s t r i c t  C o u r t  i m p r o p e r l y  g r a n t e d  summary j  udgment on t h i s  c o u n t .  

The n e x t  two i s s u e s  w i l l  be a d d r e s s e d  t o g e t h e r .  The p l a i n -  

t i f f s  con t end  t h a t  t h e  D i s t r i c t  Cour t  e r r e d  i n  g r a n t i n g  summary 

judgment  on t h e  c o u n t  i n  which t h e y  a l l e g e  t h a t  M e r r i l l  Lynch 

i m p r o p e r l y  w i thd rew  money from t h e  Browns1 r e a d y  asset  a c c o u n t  to 

c o v e r  marg in  c a l l s  and on t h e  c o u n t  i n  which t h e y  a l l e g e  t h a t  

Merrill  Lynch i m p r o p e r l y  l i q u i d a t e d  s h a r e s  of t h e  Keldon O i l  

Company s t o c k  to c o v e r  a d e f i c i e n c y  b a l a n c e  i n  James Brown's  

a c c o u n t .  

We f i n d  t h a t  t h e  g r a n t i n g  o f  summary judgment  was p r o p e r  

w i t h  r e g a r d  to t h e s e  c o u n t s .  

The commodity a c c o u n t  ag reemen t  which James Brown s i g n e d  

c o n t a i n e d  t h e  f o l l o w i n g  p r o v i s i o n s  : 

" 2 .  Any and a l l  s e c u r i t i e s  or commodi t i e s  o r  
c o n t r a c t s  r e l a t i n g  t h e r e t o ,  now or h e r e a f t e r  
h e l d  o r  c a r r i e d  by  Merrill Lynch f o r  you i n  any  
o f  y o u r  a c c o u n t s  ( e i t h e r  i n d i v i d u a l l y  or j o i n t l y  
w i t h  o t h e r s )  a re  t o  be h e l d  by Merrill Lynch as 
s e c u r i t y  f o r  t h e  payment of  any  l i a b i l i t y  of 
y o u r s  to u s .  

" 3 .  Merrill Lynch s h a l l  have t h e  r i g h t ,  whenever  
i n  o u r  d i s c r e t i o n  w e  c o n s i d e r  it n e c e s s a r y  f o r  
o u r  p r o t e c t i o n  . . . to s e l l  any  or a l l  s e c u r i -  
t i e s  and commodi t i e s  i n  you r  a c c o u n t ( s )  w i t h  u s  
( e i t h e r  i n d i v i d u a l l y  o r  j o i n t l y  w i t h  o t h e r s )  . . . and to c l o s e  any  and a l l  o u t s t a n d i n g  c o n t r a c t s  . . . and it b e i n g  f u r t h e r  u n d e r s t o o d  t h a t  you 
s h a l l  a t  a l l  times be l i a b l e  f o r  t h e  payment of  
a n y  d e b i t  b a l a n c e  owing i n  y o u r  a c c o u n t ( s )  w i t h  
u s  upon demand and t h a t  you s h a l l  be l i a b l e  f o r  



any  d e f i c i e n c y  r e m a i n i n g  i n  any  such  a c c o u n t ( s )  
i n  t h e  e v e n t  o f  t h e  l i q u i d a t i o n  t h e r e o f  i n  whole 
o r  i n  p a r t  by u s  or by you." 

Brown also s i g n e d  a n  a u t h o r i z a t i o n  to t r a n s f e r  c u s t o m e r  s 

s e g r e g a t e d  f u n d s  which s t a t e d  i n  p a r t :  

" U n t i l  f u r t h e r  n o t i c e  i n  w r i t i n g ,  you are h e r e b y  
a u t h o r i z e d  and d i r e c t e d  t o  t r a n s f e r  from my/our 
R e g u l a t e d  Commodity Account  t o  my/our S e c u r i t i e s  
Account  or U n r e g u l a t e d  Commodity Account  such  
amount o f  e x c e s s  f u n d s  as i n  y o u r  judgment  may 
b e  n e c e s s a r y  a t  any  t i m e  to a v o i d  c a l l s  f o r  
m a r g i n  . . ." 
Brown c o n s e n t e d  t o  h a v i n g  f u n d s  i n  t h e  j o i n t  r e a d y  asse t  

a c c o u n t  t r a n s f e r r e d  to c o v e r  marg in  c a l l s .  H e  a l s o  a g r e e d  t h a t  

Merrill  Lynch w a s  f r e e  to s e l l  any o f  t h e  s e c u r i t i e s  and com- 

m o d i t i e s  i n  h i s  a c c o u n t s  i f  Merrill Lynch f e l t  it was n e c e s s a r y  

f o r  i t s  own p r o t e c t i o n .  I n  a d d i t i o n ,  Brown acknowledged t h a t  he 

was l i a b l e  f o r  any  d e f i c i e n c i e s  i n  h i s  a c c o u n t s  w i t h  Merrill 

Lynch.  

Brown s t a t e d  t h a t  he was unaware of  t h e s e  p r o v i s i o n s  

b e c a u s e  he  d i d  n o t  r e a d  t h e  documents  t h a t  he s i g n e d  and he con- 

t e n d s  t h a t  Merrill Lynch s h o u l d  be h e l d  l i a b l e  f o r  f a i l i n g  t o  

b r i n g  t h e s e  p r o v i s i o n s  s p e c i f i c a l l y  t o  h i s  a t t e n t i o n .  T h i s  con- 

t e n t i o n  is unfounded .  

T h i s  C o u r t  h a s  s t a t e d :  

" I t  is t h e  g e n e r a l  r u l e  t h a t  a p a r t y  w i l l  n o t  
b e  r e l i e v e d ,  e i t h e r  by a c o u r t  o f  e q u i t y  o r  a 
c o u r t  o f  l a w ,  where  he  e x e c u t e s  an  i n s t r u m e n t  
w i t h o u t  r e a d i n g  i t ,  when he . . . n e g l i g e n t l y  
f a i l s  to a s c e r t a i n  t h e  c o n t e n t s  of  it; t h e  o t h e r  
p a r t y  n o t  b e i n g  g u i l t y  of  any  d e c e i t  or f a l s e  
r e p r e s e n t a t i o n  as to i t s  c o n t e n t s  . . ." 
Hje rms tad  v.  Ba rku loo  ( 1 9 5 4 ) ,  128 Mont. 8 8 ,  981  
270 P.2d 11121 1117 .  

The p l a i n t i f f s  a l s o  con t end  t h a t  Merrill Lynch is l i a b l e  

t o  He len  Brown f o r  damages because  Merrill Lynch f a i l e d  to o b t a i n  

h e r  c o n s e n t  b e f o r e  w i t h d r a w i n g  f u n d s  from t h e  j o i n t  r e a d y  asset  

a c c o u n t .  T h i s  c o n t e n t i o n  is a l s o  unfounded .  Both Helen  and 

James Brown s i g n e d  a j o i n t  a c c o u n t  form which c o n t a i n e d  t h i s  

l a n g u a g e  : 

"With r e s p e c t  to o u r  j o i n t  a c c o u n t  w i t h  r i g h t  o f  
s u r v i v o r s h i p  w e  c o n f i r m  t h a t :  1. I n  a l l  matters 



p e r t a i n i n g  t o  t h e  a c c o u n t  you may a c t  upon o r d e r s  
and i n s t r u c t i o n s  from e i t h e r  of us . "  

T h e r e f o r e  any  a u t h o r i z a t i o n  g i v e n  by James Brown t o  Merrill  Lynch 

was b i n d i n g  on Helen  Brown. 

The Dis t r ic t  C o u r t  p r o p e r l y  g r a n t e d  summary judgment  on 

t h e s e  two c o u n t s  and a s  Helen  Brown's o n l y  claim w i t h  r e g a r d  to 

t h i s  c a s e  i n v o l v e d  t h e  w i t h d r a w a l  of f u n d s  from t h e  j o i n t  r e a d y  

a s s e t  a c c o u n t ,  she  s h o u l d  be d i s m i s s e d  a s  a  p a r t y  p l a i n t i f f  i n  

t h i s  a c t i o n .  

The l a s t  i s s u e  d e a l i n g  w i t h  damages is p r e m a t u r e l y  r a i s e d  

and w i l l  n o t  be a d d r e s s e d .  

The Dis t r ic t  C o u r t  o r d e r  g r a n t i n g  summary j udgment is 

a f f i r m e d  i n  p a r t  and r e v e r s e d  i n  p a r t ,  and t h e  c a s e  is remanded 

f o r  f u r t h e r  p r o c e e d i n g s  c o n s i s t e n t  w i t h  t h i s  o p i n i o n .  

Chie f  ~ u s t i c e  



M r .  J u s t i c e  Daniel  J.  Shea concurr ing:  

I ag ree  wi th  t h e  m a j o r i t y  op in ion ,  b u t  I f e e l  compelled 

t o  comment on t h e  o r d e r  g r a n t i n g  summary judgment. I t  was 

prepared  e n t i r e l y  by counse l  f o r  t h e  p r e v a i l i n g  p a r t y  and 

t h e  t r i a l  c o u r t  adopted it word f o r  word. 

This  Cour t ,  i n  summary judgment a c t i o n s ,  has  expressed 

i t s  concern wi th  t h e  t r i a l  c o u r t  adopt ing  word f o r  word t h e  

proposed o r d e r s  of p r e v a i l i n g  counse l .  See Stepanek v .  

Kober Cons t ruc t ion ,  e t  a l .  (1981) ,  Mont. , 625 P.2d 

51, 38 St.Rep. 385, 386. 

During o r a l  argument of t h i s  appea l  counsel  f o r  defen- 

d a n t  s t a t e d  t h a t  he  was doing nothing more than  complying 

wi th  a  l o c a l  r u l e  of t h e  D i s t r i c t  Court  which r e q u i r e s  t h a t  

any p a r t y  r eques t ing  r e l i e f  must p r e s e n t  a long  wi th  t h a t  

r e q u e s t  a  proposed o r d e r .  While t h i s  r u l e  may be l audab le  

i n  most c a s e s ,  it does n o t  l end  i t s e l f  t o  be proper  handl ing  

of a  motion f o r  summary judgment. 

I n  any c a s e  i nvo lv ing  summary judgment, i f  it i s  g r a n t e d ,  

it i s  n o t  a  d i f f i c u l t  m a t t e r  f o r  t h e  t r i a l  c o u r t  t o  set  

f o r t h  i n  an  o r d e r  t h e  f a c t s  which t h e  l o s i n g  p a r t y  c la ims  t o  

be m a t e r i a l ,  t o g e t h e r  w i th  an exp lana t ion  by t h e  t r i a l  c o u r t  

of  why t h o s e  f a c t s  a r e  n o t  m a t e r i a l .  This  does n o t  c o n s t i t u t e  

f a c t  f i n d i n g  of a  t r i a l  c o u r t  i n  t h e  t r a d i t i o n a l  s e n s e ,  and 

such an o r d e r  would be of immense b e n e f i t  t o  an a p p e l l a t e  

c o u r t .  

On t h e  o t h e r  hand, because an o r d e r  denying summary 

judgment i s  n o t  f i n a l  and normally means t h a t  t h e  c a s e  w i l l  

proceed t o  t r i a l ,  t h e  need f o r  a  d e t a i l e d  o r d e r  denying 

summary judgment, i s  n o t  a s  g r e a t .  Nonetheless ,  it would be 

most h e l p f u l  t o  t h e  p a r t i e s  and counse l  f o r  t h e  moving p a r t y  



t o  know why t h e  t r i a l  c o u r t  denied summary judgment and j u s t  

what f a c t s  t h e  t r i a l  c o u r t  decided were m a t e r i a l  s o  t h a t  a  

summary judgment would be improper. 

I b e l i e v e  we a r e  g e t t i n g  an i n o r d i n a t e  number of summary 

judgment appea l s  and t h a t  adopt ion  of my recommendations 

would cause  t h e  t r i a l  c o u r t s  t o  be more c a r e f u l  i n  d e t e r -  

mining whether summary judgment i s  t h e  proper  remedy. A 

summary judgment p rope r ly  g ran ted  i s  an e f f i c i e n t  and u s e f u l  

dev ice .  But a  summary judgment improperly g ran ted  has  j u s t  


