
I N  THE SUPREME COURT OF THE STATE OF MONTANA 

N o .  81-266 

JAMES V. AMBROGINI and 
ROBERT D. FLINT, 

P l a i n t i f f s  and Appel lan ts ,  

SONNY TODD, THE STATE OF MONTANA 
and MONTANA STATE DEPARTMENT OF 
HIGHWAYS, 

Defendants and Respondents. 

O R D E R  

PER CURIAM: 

I T  I S  ORDERED t h a t  t h e  f o u r t h  s en t ence  of t h e  t h i r d  

paragraph of t h e  February 2 5 ,  1981, op in ion  i n  t h i s  m a t t e r  

be  amended t o  state: "A fence  was cons t ruc t ed  and a rope  

g a t e  i n s t a l l e d  approximately mid-way up t h e  l a n e  t o  t h e  Todd 

ranch.  " 

I T  IS  FURTHER ORDERED t h a t  t h e  second sen tence  of t h e  

f o u r t h  paragraph of t h e  same opin ion  be amended t o  s t a t e :  

"The rope g a t e  mid-way up t h e  l a n e  w a s  a  nuisance t o  h i s  

customers."  

W I T H  THIS AMENDMENT of  t h e  f a c t s ,  t h e  P e t i t i o n  f o r  a 

Rehearing of t h i s  m a t t e r  i s  denied.  

DATED t h i s  1 5 t h  day of A p r i l ,  1982. 

g,-$& .. - 
Chief J u s t i c e  
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M r .  J u s t i c e  Frank B. Morrison,  J r . ,  d e l i v e r e d  t h e  Opinion 
of t h e  Court .  

The p l a i n t i f f s ,  James Ambrogini and Robert  F l i n t ,  appea l  

from summary judgment e n t e r e d  by t h e  S i x t h  J u d i c i a l  D i s t r i c t  

Court  i n  favor  of both  defendants ,  Sonny Todd and t h e  Montana 

Department of Highways. 

On May 3, 1979, F l i n t  was d r i v i n g  a t r u c k  owned by 

Ambrogini when it c o l l i d e d  wi th  two angus h e i f e r  c a l v e s  on 

Highway 10. The c a l v e s  were owned by Todd. I n  November of 

1979, t h e  p l a i n t i f f s  f i l e d  s e p a r a t e  a c t i o n s  a g a i n s t  defendant  

Todd a l l e g i n g  t h a t  Todd's neg l igence  had caused t h e  c o l l i s i o n .  

The complaints  w e r e  amended i n  A p r i l ,  1980, t o  i n c l u d e  t h e  

S t a t e  of Montana and t h e  Montana Department of Highways as 

defendants .  These c la ims  have s i n c e  been conso l ida t ed .  

The f a c t s  a r e  undisputed.  I n  1936, t h e  S t a t e  of Montana 

acqui red  a highway right-of-way easement from t h e  p r i o r  

owners of t h e  Todd ranch.  The S t a t e  pa id  t h e  p r i o r  owners 

$323.75 t o  c o n s t r u c t  a  fence  a long Highway 1 0 .  A f ence  was 

cons t ruc t ed  and a s t o c k  g a t e  i n s t a l l e d  a t  t h e  l a n e  en t r ance .  

Through t h e  y e a r s ,  t h e  f ence  has been mainta ined by t h e  

owners of what i s  now known a s  t h e  Todd ranch.  

Todd sells  c a t t l e  and horses .  The s t o c k  g a t e  a t  t h e  

l a n e  en t r ance  w a s  a  nu isance  t o  h i s  customers.  Todd d i d  n o t  

wish t o  r e p l a c e  t h e  s t o c k  g a t e  w i th  a c a t t l e  guard due t o  

hazards  posed t o  ho r se s .  Therefore ,  he  removed t h e  s t o c k  

g a t e  and l i n e d  t h e  e n t i r e  one hundred yard long l a n e  wi th  a  

mesh fence  topped wi th  barbed w i r e  and wooden p o s t s .  Todd 

a l s o  i n s t a l l e d  a  g a t e  l ead ing  from t h e  l a n e  i n t o  t h e  park ing  

l o t  and turn-around a r e a  used by h i s  customers.  Todd tes t i -  

f i e d  t h a t  s i n c e  t h e  e n t i r e  land and l a n e  were fenced,  he  

f e l t  t h e r e  t o  be  no need t o  i n s t a l l  a  s t o c k  c o n t r o l l i n g  



dev ice  a t  t h e  highway en t r ance  t o  t h e  l a n e .  I n  f a c t ,  t h e  

l a n e  was fenced i n  o r d e r  t o  avoid t h e  n e c e s s i t y  of having a  

s tock  c o n t r o l l i n g  dev ice  a t  t h e  l a n e  en t r ance .  

On t h e  n i g h t  of May 2 ,  1979, approximately 50 head of 

angus h e i f e r s  were conta ined  i n  t h e i r  pen on t h e  Todd ranch.  

The pen was enclosed by mesh fence  very  s i m i l a r  t o  t h a t  

desc r ibed  a s  l i n i n g  t h e  l ane .  The c a t t l e ,  some of which 

were i n  h e a t ,  broke through t h i s  f ence  and en t e red  a  s h e l t e r  

b e l t  a r e a  surrounded by fou r - s t r and  barbed w i r e  f ence .  

A f t e r  g raz ing  i n  t h e  s h e l t e r  a r e a  f o r  some t ime,  t h e  c a t t l e  

crawled through t h a t  f ence  wi thout  d i s t u r b i n g  it and e n t e r e d  

t h e  park ing  l o t  and turn-around a r e a  used by Todd's customers 

f o r  load ing  and unloading s tock .  The g a t e  l ead ing  from t h a t  

a r e a  t o  t h e  l a n e  was open. The c a l v e s  walked through t h e  

open g a t e ,  down t h e  l a n e  and on to  Highway 1 0 .  

The t r u c k  d r i v e n  by F l i n t  c o l l i d e d  wi th  two of t h e  

h e i f e r s  whi le  they were on t h e  highway. The t r u c k  went i n t o  

t h e  borrow p i t  and upse t .  F l i n t  was i n j u r e d .  

On January 1 2 ,  1981, defendant  Montana Department of  

Highways moved f o r  summary judgment pu r suan t  t o  Rule 56 of 

t h e  Montana Rules of C i v i l  Procedure.  On March 1 0 ,  1981, 

a f t e r  cons ide r ing  t h e  b r i e f s ,  d e p o s i t i o n s ,  s t i p u l a t i o n s  and 

arguments of t h e  p a r t i e s ,  t h e  c o u r t  g r an t ed  summary judgment 

f o r  t h e  fo l lowing  reasons:  

(1) t h e  S t a t e  had no s t a t u t o r y  du ty  t o  e r e c t  a  c a t t l e  

guard,  g a t e  o r  s t o c k  c o n t r o l  dev ice  a t  t h e  Highway 10 e n t r a n c e  

t o  Todd' s l ane  ; 

( 2 )  t h e  f a i l u r e  t o  c o n s t r u c t  such a  dev ice  r e s u l t e d  i n  

no unreasonable  r i s k  of harm t o  t h e  t r a v e l l i n g  p u b l i c ;  and 

( 3 )  t h e  l a c k  of a  s tock  c o n t r o l  dev ice  a t  t h e  e n t r y  way 

t o  t h e  ranch was n o t ,  a s  a  ma t t e r  of law, t h e  proximate 



cause of t h e  a c c i d e n t .  

~ e f e n d a n t  Sonny Todd moved f o r  summary judgment on 

March 23, 1981. The c o u r t  g ran ted  h i s  motion on May 6 ,  

1981, f o r  t h e  fo l lowing  reasons:  

(1) Sec t ion  60-7-201, MCA, imposes l i a b i l i t y  on a  

l i v e s t o c k  owner on ly  f o r  n e g l i q e n t  conduct  which r e s u l t s  i n  

h i s  l i v e s t o c k  occupying a  highway and caus ing  i n j u r y ;  

( 2 )  t h e r e  was no evidence p re sen ted  a t  t r i a l  showing 

d e f e n d a n t ' s  f ence  t o  be cons t ruc t ed  o r  mainta ined i n  a  

n e g l i g e n t  manner; and 

(3 )  t h e  ranch owner, a s  a  m a t t e r  of law, had no du ty  t o  

a n t i c i p a t e  t h a t  t h e  c a t t l e  would escape through two f ence  

l i n e s  and e n t e r  a  turn-around a r e a ,  t h e r e f o r e ,  making it 

necessary  f o r  Todd t o  e i t h e r  keep t h e  g a t e  between t h e  a r e a  

and t h e  l a n e  s h u t  when n o t  i n  u se  o r  c o n s t r u c t  a  s tock  

c o n t r o l  dev ice  a t  t h e  en t r ance  t o  t h e  l ane .  

The i s s u e s  presen ted  t o  t h i s  Court  on appea l  a r e :  

(1) Did t h e  defendant ,  Montana Department of Highways, 

have a  duty  t o  r e q u i r e  and main ta in  a  c a t t l e  guard o r  g a t e  

a t  t h e  ranch en t rance?  

( 2 )  Did t h e  defendant ,  Sonny Todd, have a  l e g a l  duty  

t o  c o n s t r u c t  and main ta in  a  fence  t o  p reven t  l i v e s t o c k  from 

e n t e r i n g  t h e  highway? 

( 3 )  Is t h e r e  s u f f i c i e n t  evidence upon which r ea sonab le  

men could conclude t h a t  Todd was n e g l i g e n t  i n  e i t h e r  main ta in ing  

o r  c o n s t r u c t i n g  t h e  f ence  through which t h e  c a t t l e  passed? 

W e  uphold summary judgment f o r  t h e  Montana Department 

of Highways and r e v e r s e  summary judgment f o r  t h e  defendant ,  

Sonny Todd. We remand t h i s  c a s e  f o r  a  de t e rmina t ion  of 

whether o r  n o t  Todd was n e g l i g e n t  f o r  n o t  c o n s t r u c t i n g  a  

s t o c k  c o n t r o l  dev ice  a t  t h e  l a n e  e n t r a n c e  o r  keeping t h e  



g a t e  from t h e  l a n e  t o  t h e  turn-around a r e a  s h u t  a t  a l l  t i m e s  

du r ing  which it w a s  n o t  i n  use.  I f  t h e  trier of f a c t  f i n d s  

Todd n e g l i g e n t ,  it must then  determine whether h i s  neg l igence  

was t h e  proximate cause  of t h e  c o l l i s i o n  on May 3,  1979. 

B r i e f s ,  d e p o s i t i o n s  and test imony a t  hea r ings  e s t a b l i s h e d  

s e v e r a l  undisputed,  p e r t i n e n t  f a c t s .  The Todd ranch i s  

l o c a t e d  o f f  Highway 10 approximately 6.5 m i l e s  e a s t  of Big 

Timber. This  i s  an open range a r e a .  Highway 1 0  i s  c l a s s i f i e d  

by t h e  Montana Department of Highways as being p a r t  of t h e  

f e d e r a l - a i d  primary system. I t  i s  n o t  a  c o n t r o l l e d  a c c e s s  

highway. The s e c t i o n  of t h e  highway nea r  t h e  Todd ranch w a s  

cons t ruc t ed  p r i o r  t o  J u l y  1, 1969, and has  n o t  been r e c o n s t r u c t e d  

s i n c e  t h a t  d a t e .  This  s e c t i o n  has  never been des igna t ed  a 

"high-hazard a r e a "  pursuant  t o  s e c t i o n  60-7-102(2), Montana 

Code Annotated. 

The above f a c t s  are r e l e v a n t  t o  s e c t i o n s  60-7-101 

through 60-7-103, MCA, governing when t h e  Montana Department 

of Highways is r e s p o n s i b l e  f o r  t h e  f enc ing  of highways, as 

w e l l  a s  t o  s e c t i o n s  60-7-201 through 60-7-203, MCA, governing 

when a  rancher  i s  l i a b l e  f o r  damages caused by t h e  presence  

of h i s  c a t t l e  on a  highway. These s t a t u t e s  a r e  c o n t r o l l i n g  

i n  t h i s  s i t u a t i o n  and we focus  on them a s  t h e  b a s i s  f o r  t h i s  

d e c i s i o n .  

THE L I A B I L I T Y  OF THE DEPARTMENT OF HIGHWAYS 

S e c t i o n  60-7-101, MCA, and i t s  l e g i s l a t i v e  h i s t o r y  

i n d i c a t e  t h a t  t h e  1974 l e g i s l a t u r e  in tended  t o  i n c r e a s e  t h e  

s a f e t y  of t h e  m o t o r i s t  t r a v e l l i n g  through t h e  ranching  a r e a s  

of Montana. Sec t ion  60-7-103, MCA, d e l e g a t e s  t h e  r e s p o n s i b i l i t y  

f o r  t h e  m o t o r i s t s '  s a f e t y  t o  t h e  Montana Department of 

Highways. I t  s t a t e s :  



"60-7-103. Department t o  f ence  right-of-way 
through open range.  (1) The department s h a l l  
f ence  t h e  right-of-way of any p a r t  of t h e  
s t a t e  highway system t h a t  i s  cons t ruc t ed  o r  
r econs t ruc t ed  a f t e r  J u l y  1, 1969, through open 
range where l i v e s t o c k  p r e s e n t  a  hazard t o  t h e  
s a f e t y  of  t h e  m o t o r i s t .  Where a  f ence  i s  
c o n s t r u c t e d ,  adequate  s tock  g a t e s  o r  s t o c k  
p a s s e s ,  as necessary ,  s h a l l  be provided t o  
make l and  on e i t h e r  s i d e  of t h e  highway u s a b l e  
f o r  l i v e s t o c k  purposes.  

" ( 2 )  The department s h a l l  e r e c t  a  fence  i n  
every high-hazard a r e a  a s  promptly a s  poss i -  
b l e ,  and t h e  c o s t  of such c o n s t r u c t i o n  i s  an 
expendi ture  f o r  t h e  enforcement of f e d e r a l -  
a i d  highway s a f e t y  programs. Gates ,  s t o c k  
underpasses ,  wate r  f a c i l i t i e s ,  and c a t t l e  
guards  may be i n s t a l l e d  where necessary  t o  
make t h e  land  on e i t h e r  s i d e  of t h e  highway 
usab le  f o r  l i v e s t o c k  purposes o r  where a  
p u b l i c  right-of-way i n t e r s e c t s  t h e  s t a t e  high- 
way. " 

S e c t i o n  60-7-102 (1) and ( 2 ) ,  MCA, d e f i n e s  "open range" 

and "high-hazard a r e a "  as fol lows:  

" (1) 'Open r ange1  means t h o s e  a r e a s  of t h e  
s t a t e  where l i v e s t o c k  i s  r a i s e d  and mainta in-  
ed i n  s u f f i c i e n t  numbers as t o  c o n s t i t u t e  a  
s i g n i f i c a n t  p a r t  of t h e  l o c a l  o r  county econ- 
omy and where such animals g r a z e  and move 
about  g e n e r a l l y  u n r e s t r a i n e d  by fences .  

" ( 2 )  A 'high-hazard a r e a 1  i s  a  segment of 
t h e  primary highway system pas s ing  through 
open range  where l i v e s t o c k  moves on o r  a c r o s s  
t h e  highway o f t e n  enough, i n  enough numbers, 
and w i t h  enough ease  of acces s  t h a t  such a n i -  
mals c r e a t e  a  s i g n i f i c a n t  t r a f f i c  s a f e t y  
hazard.  Evidence bear ing  on whether animals  
on t h e  highway pose a  s i g n i f i c a n t  hazard in -  
c l u d e s ,  wi thout  l i m i t a t i o n ,  p a s t  a c c i d e n t  
r eco rds ,  t h e  op in ions  of persons  q u a l i f i e d  
by exper ience  t o  e v a l u a t e  t h e  r e l a t i v e  s a f e t y  
of road c o n d i t i o n s ,  and t h e  t e r r a i n  around 
t h e  road.  I' 

Since  t h e  passage of s e c t i o n  60-7-103, MCA, t h e  Montana 

Department of Highways i s  o b l i g a t e d  t o  f ence  any r igh t -o f -  

way cons t ruc t ed  o r  r econs t ruc t ed  a f t e r  J u l y  1, 1969, through 

a  hazardous open range a r e a .  I n  a d d i t i o n ,  t h e  Department 

must a l s o  fence  any e x i s t i n g  right-of-way which it c l a s s i f i e s  

a s  being i n  an open range  area con ta in ing  a s u f f i c i e n t  

number of roaming l i v e s t o c k  t o  c o n s t i t u t e  a  s i g n i f i c a n t  



t r a f f i c  s a f e t y  hazard.  These f ences  must i n c l u d e  s t o c k  

g a t e s ,  s t o c k  pas ses  and c a t t l e  guards  wherever necessary.  

The i n s t a n t  s i t u a t i o n  i s  n o t  covered by t h e s e  s t a t u t e s .  

Depos i t ions  of two employees of t h e  Department of Highways 

e s t a b l i s h  t h a t  no c o n s t r u c t i o n  o r  r e c o n s t r u c t i o n  has  been 

completed on t h e  r e l e v a n t  highway s e c t i o n  s i n c e  J u l y  1, 

1969. I n  a d d i t i o n ,  t h e  Montana Department of Highways has  

n o t  c l a s s i f i e d  t h i s  segment of highways a s  a  "high-hazard 

a r e a . "  Therefore ,  pursuant  t o  s e c t i o n  60-7-103, MCA, t h e  

Department of  Highways has  no s t a t u t o r y  du ty  t o  c o n s t r u c t  a  

f ence  and t h u s  no du ty  t o  c o n s t r u c t  a  s tock  c o n t r o l  dev ice .  

P l a i n t i f f s  a l s o  r e l y  on s e c t i o n  81-4-103, MCA, a s  a  

b a s i s  f o r  e s t a b l i s h i n g  neg l igence  on t h e  p a r t  of t h e  Department 

of Highways. That  s e c t i o n  s t a t e s :  

" C i v i l  L i a b i l i t y .  Any person c o n s t r u c t i n g  
o r  main ta in ing  any fence  of any kind n o t  
desc r ibed  i n  81-4-101 i s  l i a b l e  i n  a  c i v i l  
a c t i o n  f o r  a l l  damages caused by reason  of 
i n j u r y  t o  s tock  r e s u l t i n g  from such defec-  
t i v e  fence ."  

S e c t i o n  81-4-101, MCA, d e f i n e s  a l e g a l  fence .  The d e f i n i t i o n s  

a r e  based on h e i g h t  and f enc ing  m a t e r i a l .  P l a i n t i f f s  p r e s e n t  

no f a c t s  a l l e g i n g  t h a t  t h e  Todd ranch f ence  f a i l s  t o  conform 

t o  t h e  d e f i n i t i o n  of a  l e g a l  fence.  Ra ther ,  p l a i n t i f f s  

a l l e g e  t h a t  s e c t i o n  81-4-102, MCA, r e q u i r e s  t h e  presence  of 

an a u t o  pas s  i n  o r d e r  t o  c r e a t e  a l e g a l  fence .  This  a l l e g a t i o n  

i s  n o t  w e l l  founded. 

Sec t ion  81-4-102, MCA, s t a t e s  merely t h a t  t h e  presence  

of an au to  pass  w i l l  n o t  make an o the rwi se  l e g a l  f ence  

i l l e g a l .  This  s e c t i o n  ensures  t h a t  a f ence  need n o t  be a  

c e r t a i n  h e i g h t  where v e h i c l e s  pas s  through it i n  o r d e r  t o  

r e t a i n  i t s  l e g a l  c h a r a c t e r i z a t i o n .  I t  does  n o t  imply t h a t  a 

f ence  wi thout  an  a u t o  p a s s  i s  i l l e g a l .  A s  t h e r e  are  no 

o t h e r  a l l e g a t i o n s  by p l a i n t i f f s  t h a t  t h e  Todd fence  i s  



i l l e g a l ,  t h e  Department of Highways i s  n o t  l i a b l e  t o  p l a i n t i f f s  

f o r  c o n s t r u c t i o n  of an i l l e g a l  f ence  pursuant  t o  s e c t i o n  81- 

4-103, MCA. 

  in ally, p l a i n t i f f s  a s s e r t  a  g e n e r a l  du ty  on t h e  p a r t  

of t h e  S t a t e  t o  b u i l d  and main ta in  highways i n  a  s a f e  manner, 

S t a t e  ex. rel .  Byorth v.  D i s t r i c t  Cour t ,  1 4 t h  J u d i c i a l  

D i s t r i c t  (1977) ,  175 Mont. 63, 572 P.2d 201, and t o  ensu re  

t h a t  t h e  roads  a r e  n o t  cons t ruc t ed  n e g l i g e n t l y .  Negl igen t  

conduct  i s  t h a t  which f a l l s  below t h e  s t a n d a r d  e s t a b l i s h e d  

by law f o r  t h e  p r o t e c t i o n  of o t h e r s  a g a i n s t  unreasonable  

r i s k  and n e c e s s a r i l y  i nvo lves  t h e  concepts  of reasonableness  

and f o r e s e e a b i l i t y .  Mang v.  E l i a s son  (1969) ,  153 Mont. 431, 

435, 458 P.  2d 777. 

The S t a t e  pa id  i n  1936 f o r  t h e  c o n s t r u c t i o n  of a  r i g h t -  

of-way f ence  on t h e  Todd ranch.  Undisputed evidence i n d i c a t e s  

t h a t  t h e  ranch owners have s i n c e  mainta ined t h e  f ence  and 

t h a t  t h e  fence  has  been, and c u r r e n t l y  i s ,  i n  e x c e l l e n t  

cond i t i on .  The l a n e  l ead ing  from t h e  Todd ranch t o  Highway 

1 0  i s  t o t a l l y  fenced.  I t  c o n t a i n s  a  g a t e  w i th  an adequate  

l a t c h .  These f a c t s  made it reasonable  f o r  t h e  Department of 

Highways t o  b e l i e v e  t h e  road t o  be  s a f e  from t h e  i n t r u s i o n  

of l i v e s t o c k  from t h e  Todd ranch. The a c t i o n s  of t h e  c a t t l e  

i n  t h i s  p a r t i c u l a r  i n s t a n c e  were n o t  f o r e s e e a b l e  by t h e  

Department of Highways. 

A s  t h e  S t a t e  has no s t a t u t o r y  o r  g e n e r a l  duty  t o  r e q u i r e  

a  c a t t l e  guard o r  s t o c k  g a t e  a t  t h e  l a n e  e n t r a n c e  t o  t h e  

Todd ranch ,  f a i l u r e  t o  c o n s t r u c t  such a  dev ice  w a s  n o t  

negl igence on t h e  p a r t  of t h e  S t a t e .  I t  i s  fundamental t o  

t h e  law of t o r t s  t h a t  t h e r e  can be no neg l igence  i f  no du ty  

e x i s t s .  P ros se r  on t h e  Law of T o r t s  S30 (1971) .  W e  uphold 

t h e  summary judgment de te rmina t ion  f o r  defendant  Department 



of  Highways as p l a i n t i f f s  f a i l e d  t o  e s t a b l i s h  any d u t y ,  a  

m a t e r i a l  element of t h e  negl igence c la im.  

THE L I A B I L I T Y  O F  SONNY TODD 

The D i s t r i c t  Court  found t h e  segment of Highway 1 0  

involved i n  t h i s  c a s e  t o  be l oca t ed  i n  an  open range a r e a .  

Genera l ly ,  an  open range  d e s i g n a t i o n  imp l i e s  t h a t  an owner 

i s  n o t  l i a b l e  f o r  h i s  wandering l i v e s t o c k .  Beinhorn v.  

Griswold (1902) ,  27 E4ont. 79, 90, 69 P.  557, 558; Thompson 

v .  Mattuschek (1959) ,  134 Mont. 500, 506, 333 P.2d 1022, 

1025; Bar t sch  v. I r v i n e  (1967) ,  149 Mont. 405, 427 P.2d 302. 

The open range t r a d i t i o n  has  become i n c r e a s i n g l y  eroded over  

t h e  y e a r s  a s  a g r e a t e r  number of m o t o r i s t s  have appeared on 

Montana's roads  and highways. Sec t ions  60-7-201 and 60-7- 

202, MCA, a r e  t h e  s t a t u t o r y  embodiments of t h i s  e ros ion .  

P r i o r  t o  1974 t h e  s t a t u t e s  made it unlawful f o r  t h e  

owner of l i v e s t o c k  t o  w i l f u l l y  a l low them t o  g raze  on t h e  

right-of-way of fenced f e d e r a l  and s t a t e  highways. See 

s e c t i o n  32-21-178, R.C.M.,  1947. The s p e c i f i c  language 

employed was " s h a l l  n o t  w i l f u l l y  permi t . "  I n  1974, t h e  

successor  of t h a t  s e c t i o n  was amended t o  s t a t e ,  i n  r e l e v a n t  

p a r t :  

"60-7-201. Grazing l i v e s t o c k  on highway un- 
l awful .  A person who owns o r  posses se s  l i v e -  
s t o c k  may n o t  permit  t h e  l i v e s t o c k  t o  g raze ,  
remain upon, o r  occupy a p a r t  of t h e  r i g h t -  
of-way o f :  

" ( 2 )  a s t a t e  highway des igna t ed  by agreement 
between t h e  highway commission and t h e  s ec re -  
t a r y  of t r a n s p o r t a t i o n  a s  a p a r t  of t h e  f ede r -  
a l - a i d  primary system, except  a s  provided i n  
60-7-202." 

P l a i n t i f f s  a s s e r t  t h a t  t h e  1974 amendment r e s u l t e d  i n  a 

s t anda rd  o f  a b s o l u t e  l i a b i l i t y  f o r  conduct  by a rancher  

r e s u l t i n g  i n  a f a i l u r e  t o  keep h i s  l i v e s t o c k  o f f  a highway. 



We cannot  agree .  P r i o r  t o  1974, a  rancher  was l i a b l e  only  

when he w i l f u l l y  al lowed h i s  l i v e s t o c k  t o  roam on a  highway. 

The l e g i s l a t u r e ' s  cho ice  of t h e  t e r m  "may n o t  permit"  imp l i e s  

t h e  r educ t ion  of t h e  w i l f u l l n e s s  s t anda rd  t o  one of neg l igence .  

P r a c t i c a l l y  every s t a t e  which has  cons idered  t h e  i s s u e  

ag rees  t h a t  t h e  u s e  of words such a s  "pe rmi t , "  "a l low" o r  

" s u f f e r "  imp l i e s  l i a b i l i t y  f o r  n e g l i g e n t  conduct  a s  opposed 

t o  a b s o l u t e  l i a b i l i t y .  See,  e . g . ,  S a n t a n e l l o  v.  Cooper 

(Ariz .  1970) ,  106 Ar iz .  262, 475 P.2d 246; P o r i e r  v.  Spivey 

(Ga. 1958) ,  97 Ga. App. 209, 1 0 2  S.E.2d 706; Kupper v. 

Connolly ( L a .  App. 1963) ,  153 So.2d 915; Su t ton  v.  Duke 

( N . c .  1969) ,  7  N.C.  App. 100,  171 S.E.2d 343, a f f ' d .  (1970) ,  

277 N.C.  94, 176 S.E.2d 161; Burback v.  Bucher (Wa. 1960) ,  

56 Wash. 2d 875, 355 P. 2d 981; Sparks v.  Doe ( ~ y .  1964) ,  379 

S.W.2d 252; Do l l a rh ide  v. Knight ( M i s s .  1953) ,  216 M i s s .  

Ranchers i n  Montana a r e  now l i a b l e  f o r  n e g l i g e n t  r a t h e r  

t han  w i l f u l 1  conduct  which r e s u l t s  i n  t h e  presence  of t h e i r  

c a t t l e  on t h e  r igh t -of  -ways. 

Sec t ion  60-7-202, MCA, c o n t a i n s  t h e  exc lus ions  t o  

s e c t i o n  60-7-201, MCA, and s t a t e s :  

"60-7-202. Exclusions .  Sec t ion  60-7-201 
does n o t  app ly  t o  t h e  fol lowing:  

" ( 1 )  l i v e s t o c k  on s t a t e  highways under t h e  
charge of  one o r  more he rde r s ;  

" ( 2 )  t h e  p a r t s  of fenced highways a d j a c e n t  
t o  open range where a  highway dev ice  has n o t  
been i n s t a l l e d  t o  exclude range  l i v e s t o c k ;  

" ( 3 )  t h e  p a r t s  of a  s t a t e  highway o r  a  p a r t  
of t h e  f e d e r a l - a i d  primary system which t h e  
department of  highways d e s i g n a t e s  a s  being 
imprac t i cab le  t o  exclude l i v e s t o c k .  These 
p o r t i o n s  of t h e  highway s h a l l  be marked by 
proper  s i g n s  i n  accordance wi th  t h e  depa r t -  
ment ' s  manual and s p e c i f i c a t i o n s  f o r  a  uni-  
form system of t r a f f i c - c o n t r o l  dev ices . "  



The undisputed evidence c l e a r l y  i n d i c a t e s  t h a t  Todd's  

h e i f e r s  were n o t  i n  t h e  charge of one o r  more he rde r s  on t h e  

n i g h t  of May 2 ,  1979. Therefore ,  exc lus ion  number one does 

n o t  apply.  

W e  f i n d  t h a t  exc lus ion  number two a p p l i e s  on ly  t o  

l i v e s t o c k  which wander from open range on to  a d j a c e n t  fenced 

highway. Open range i s  de f ined  i n  s e c t i o n  60-7-102, MCA, a s  

being an a r e a  where animals g raze  and move about  g e n e r a l l y  

u n r e s t r a i n e d  by fences .  Todd's h e i f e r s  were r e s t r a i n e d  by 

f ences  p r i o r  t o  breaking f r e e  and roaming on to  Highway 1 0 .  

Therefore ,  exc lus ion  number two i s  i n a p p l i c a b l e .  

F i n a l l y ,  no evidence was p re sen ted  t o  i n d i c a t e  t h a t  t h e  

Department of Highways des igna t ed  t h e  r e l e v a n t  s e c t i o n  of 

Highway 10 a s  imprac t i cab le  f o r  excluding l i v e s t o c k .  Exclusion 

number t h r e e  i s  a l s o  i n a p p l i c a b l e .  

A s  Todd does n o t  q u a l i f y  f o r  any of t h e  exc lus ions  

found i n  s e c t i o n  60-7-202, MCA, w e  f i n d  him s u b j e c t  t o  

s e c t i o n  60-7-201, MCA. We hold t h a t  Todd has  a  l e g a l  du ty  

t o  e x e r c i s e  due c a r e  i n  p revent ing  h i s  l i v e s t o c k  from wandering 

on Highway 1 0 .  

The fence  surrounding t h e  Todd ranch was i n  e x c e l l e n t  

cond i t i on .  However, he d i d  n o t  c o n s t r u c t  a  s tock  c o n t r o l  

dev ice  a t  t h e  en t r ance  t o  h i s  l a n e  because he had c o n s t r u c t e d  

f ence  a long  t h e  e n t i r e  l e n g t h  of t h e  l a n e  and had i n s t a l l e d  

a  g a t e  f u r t h e r  up t h e  l a n e  toward t h e  farm i t s e l f .  Through 

some i n a d v e r t e n t  a c t i o n ,  t h e  g a t e  t o  t h e  l a n e  w a s  open on 

t h e  n i g h t  of May 2 ,  1979, and e a r l y  morning of May 3 ,  1979. 

The reasonableness  of Todd's conduct  i s  f o r  a  ju ry  t o  dec ide .  

W e  remand t h i s  case t o  t h e  D i s t r i c t  Court  f o r  t r i a l  a s  

t o  defendant  Todd. W e  a f f i r m  summary judgment i n  f avo r  of 

t h e  S t a t e .  



We Concur: 

LJ ydoL 6- XL-~~L~,, 
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