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Mr. Justice John Conway Harrison delivered the Opinion of 
the Court. 

M. Iqbal Akhtar initiated this action following 

denial of his tenure at Eastern Montana College (EMC). He 

sought reinstatement with tenure and backpay, claiming 

violations of sections 49-3-101(1)(2) and 49-3-201, MCA; 

W i - .  of the Civil Rights Act of 1964, 42 U.S.C. S2000c; 

and equal protection rights secured by Article 11, Section 

4, of the Constitution of the State of Montana and the 

Fourteenth Amendment to the United States Constitution. The 

District Court found the denial of Dr. Akhtar's tenure ap- 

plication resulted from the defendants' exercise of academic 

judgment and did not discriminate against Dr. Akhtar either 

individually or as a member of a class. From that decision, 

Dr. Akhtar appeals. 

Appellant is an assistant professor in the Department 

of Economics of EMC, where he has taught since his appoint- 

ment there in September 1975. He is a naturalized citizen 

of the United States and a former citizen of Lyallpur, 

Pakistan. Akhtar received his PhD degree in agricultural 

economics from Texas A & M University in 1967. Prior to his 

appointment at EMC appellant taught one year at Middle Stand 

State University and one semester at Idaho State University. 

Appellant applied for tenure according to the faculty 

contract procedure in October 1978. He submitted his 

application to the unit rank and tenure committee. After 

consideration, the committee made a positive recommendation 

to the college rank and tenure committee. 

On or about January 15, 1979, Robert McRae, Dean of 

the Liberal Arts School, forwarded an unfavorable recom- 

mendation regarding the appellant's tenure application to 



the College Rank and Tenure Committee and a copy of that 

recommendation to Larry W. Jones, Academic Vice-President. 

The College Rank and Tenure Committee sent a favor- 

able recommendation regarding appellant's tenure application 

to the academic vice-president on or about March 1, 1979. 

The academic vice-president forwarded appellant's 

application with the academic vice-president's negative 

recommendation to President John Van de Wetering on or about 

March 28, 1979. 

The president informed appellant of his decision not 

to award tenure on April 17, 1979. 

On May 1, 1979, the president received a letter from 

Professor Harry Gaghan, Chairman of the Department of Social 

Sciences, on behalf of the department, requesting the 

president to reconsider his decision and protesting the use 

of the student evaluation instrument. 

The president requested a reevaluation of appellant's 

application excluding the student evaluation test from 

consideration. 

On May 16, 1979, Dean McRae submitted his reevalu- 

ation of appellant's application to Vice-President Jones, 

indicating Dean McRae's recommendation remained unfavorable. 

On May 17, 1979, the vice-president submitted his 

reevaluation to the president which reaffirmed his negative 

recommendation. The president then reaffirmed his denial of 

tenure to appellant. 

Several issues are before this Court: 

1. May appellant's claim of denial of due process 

rights properly be heard on appeal? 

2. If so, was appellant denied guaranteed due 



p r o c e s s  when he was d e n i e d  t e n u r e ?  

3.  Was a p p e l l a n t  d e n i e d  e q u a l  p r o t e c t i o n  g u a r a n t e e s  

i n  t h a t  he  was t r e a t e d  d i f f e r e n t l y  t h a n  o t h e r  s i m i l a r l y  

s i t u a t e d  c a n d i d a t e s  f o r  t e n u r e  and p romot ion  a t  EMC? 

4. Did t h e  D i s t r i c t  C o u r t  e r r  i n  r e f u s i n g  t o  r e c e i v e  

i n t o  e v i d e n c e  and hea r  t e s t i m o n y  on p l a i n t i f f  I s  E x h i b i t  No. 

25,  a  r e p o r t  from an a p p e a l s  commit tee  i n  t h e  t e n u r e  m a t t e r  

of  Dr. Jerome H u r l e y ?  

5 .  Did t h e  D i s t r i c t  C o u r t  e r r  i n  r e f u s i n g  t o  a l l o w  

t h e  t e s t i m o n y  of Maury Evans r e g a r d i n g  un ion  a c t i v i t i e s  o f  

Dr.  Akhtar  and o t h e r  f a c u l t y ?  

6.  Did t h e  D i s t r i c t  C o u r t  e r r  i n  r e f u s i n g  t o  a l l o w  

t h e  r e b u t t a l  t e s t i m o n y  of  Dr. J a y  K i r k p a t r i c k ?  

Responden t s  a r g u e  a p p e l l a n t ' s  due p r o c e s s  c l a i m  may 

n o t  p r o p e r l y  be h e a r d  on a p p e a l  s i n c e  it was n o t  r a i s e d  a t  

t n e  t r i a l  c o u r t .  An i s s u e  which i s  p r e s e n t e d  f o r  t h e  f i r s t  

t i m e  t o  t h e  Supreme  C o u r t  is  u n t i m e l y  and  c a n n o t  b e  

c o n s i d e r e d  on a p p e a l .  N o r t h e r n  P l a i n s  v .  Board of  N a t u r a l  

R e s o u r c e s  ( 1 9 7 9 ) ,  - Mont . , 594 P.2d  297,  36 S t .Rep .  

666. The q u e s t i o n  b e f o r e  u s ,  t h e n ,  i s  whether  a p p e l l a n t  

r a i s e d  t h e  due  p r o c e s s  i s s u e  below. 

A p p e l l a n t ' s  c o m p l a i n t  a l l e g e s  v i o l a t i o n s  of  s e c t i o n s  
T i t l e  ,&c/- 

4 9 - 3 - 1 0 1 ( 1 ) ( 2 )  and 49-3-201, MCA; 5 of t h e  C i v i l  

R i g h t s  Act o f  1964;  and t h e  e q u a l  p r o t e c t i o n  g u a r a n t e e s  o f  

t h e  F o u r t e e n t h  Amendment t o  t h e  C o n s t i t u t i o n  of  t h e  U n i t e d  

S t a t e s  and A r t i c l e  11, S e c t i o n  4 ,  o f  t h e  C o n s t i t u t i o n  of  t h e  

S t a t e  of Montana. The c o m p l a i n t  was never  amended and makes 

no r e f e r e n c e  t o  due  p r o c e s s  v i o l a t i o n s .  

A p p e l l a n t  d o e s ,  however ,  r e f e r  t o  due  p r o c e s s  e x t e n -  

s i v e l y  i n  b o t h  h i s  t r i a l  b r i e f  and h i s  p roposed  c o n c l u s i o n s  



of  law.  And, t h e  D i s t r i c t  Cour t  s t a t e s  i n  i t s  F i n d i n g  of  

F a c t  No. 9: " P l a i n t i f f  a l l e g e s  t h a t  he was d i s c r i m i n a t e d  

a g a i n s t  i n  r e g a r d  t o  s a i d  t e n u r e  a p p l i c a t i o n  and t h a t  he was 

n o t  acco rded  t h e  same p r o t e c t i o n  and due  p r o c e s s  t h a t  was 

a c c o r d e d  o t h e r  f a c u l t y  members . . . " We f i n d  t h i s  a  

s u f f i c i e n t  i n d i c a t i o n  of t h e  p r e s e n c e  of  t h e  due  p r o c e s s  

i s s u e  a t  t h e  t r i a l  l e v e l  t o  c o n s i d e r  it  on a p p e a l .  

A p p e l l a n t  c l a i m s  h i s  due  p r o c e s s  r i g h t s  were v i o l a t e d  

b e c a u s e  (1) he was n o t  g i v e n  a d e q u a t e  n o t i c e  and h e a r i n g  

p r i o r  t o  t h e  d e n i a l  o f  h i s  t e n u r e  a p p l i c a t i o n ,  and ( 2 )  t h e  

d e c i s i o n  t o  deny t e n u r e  was a r b i t r a r y  and c a p r i c i o u s  and 

founded on a  v i o l a t i o n  of  a p p e l l a n t ' s  e q u a l  p r o t e c t i o n  

r i g h t s .  

The  f i r s t  q u e s t i o n  t o  b e  a n s w e r e d  i s  w n e t h e r  

a p p e l l a n t  had a p r o p e r t y  o r  l i b e r t y  i n t e r e s t  which i s  

a c c o r d e d  due p r o c e s s  p r o t e c t i o n  by t h e  F o u r t e e n t h  Amendment 

t o  t h e  Un i t ed  S t a t e s  C o n s t i t u t i o n  and A r t i c l e  11, S e c t i o n  

1 7 ,  o f  t h e  Montana C o n s t i t u t i o n .  Board of  Regen t s  v .  Roth 

( 1 9 7 2 ) ,  408 U.S. 564,  92 S .C t .  2701, 33 L.Ed.2d 548; Schend 

v .  Thorson  ( 1 9 7 6 ) ,  170 Mont. 5 ,  549 P.2d 809;  R e i t e r  v .  

Ye l lows tone  County ( 1981)  , Mont . , 627 P.2d 845,  38 

S t .Rep .  686. Only i f  such  an i n t e r e s t  is e s t a b l i s h e d ,  may 

t h e  q u e s t i o n  of whether  due  p r o c e s s  p r o t e c t i o n s  have been  

v i o l a t e d  be c o n s i d e r e d .  

A p p e l l a n t  c l a i m s  t h e  d e n i a l  of h i s  t e n u r e  r e q u e s t  

v i o l a t e s  a l i b e r t y  i n t e r e s t  by imposing a  s t i g m a  on him 

which i m p a i r s  h i s  f reedom t o  o b t a i n  o t h e r  employment. H e  

makes no c l a i m  of f a l s e  o r  d e f a m a t o r y  s t a t e m e n t s  b e i n g  

p u b l i c i z e d  a b o u t  him i n  c o n n e c t i o n  w i t h  h i s  t e n u r e  e v a l u -  

a t i o n  b u t  g rounds  h i s  c l a i m  on t h e  s o l e  f a c t  t e n u r e  was 



d e n i e d .  

I n  Roth ,  s u p r a ,  t h e  Uni ted  S t a t e s  Supreme C o u r t  

c o n s i d e r e d  t h e  c a s e  of an u n t e n u r e d  u n i v e r s i t y  t e a c h e r  h i r e d  

f o r  a  f i x e d  one-year  t e rm.  S t a t e  s t a t u t e  p r o v i d e d  t e n u r e  

s t a t u s  was a v a i l a b l e  o n l y  a f t e r  f o u r  y e a r s  of  y e a r - t o - y e a r  

employment.  N e v e r t h e l e s s ,  Roth c l a imed  d e n i a l  of  h i s  due 

p r o c e s s  r i g h t s  because  he was g i v e n  no n o t i c e  o r  h e a r i n g  

p r i o r  t o  h i s  n o n r e t e n t i o n .  

The Cour t  found Roth had n o t  been d e n i e d  a  l i b e r t y  

i n t e r e s t  because  t h e  s t a t e  had n o t  imposed any s t i g m a  on him 

which d e p r i v e d  him o f  o t h e r  employment o p p o r t u n i t i e s  nor  had 

it impinged h i s  "good name, r e p u t a t i o n ,  honor o r  i n t e g r i t y . "  

408 U.S. a t  573,  92 S . C t .  a t  2707, 33 L.Ed.2d a t  559. 

More r e c e n t l y  i n  B i shop  v.  Wood ( 1 9 7 6 ) ,  426 U . S .  341,  

9 6  S .C t .  2074, 48 L.Ed.2d 684, a p e r m a n e n t l y  employed 

pol iceman was d i s c h a r g e d  w i t h o u t  a  p r e t e r m i n a t i o n  h e a r i n g .  

He c l a imed  a  due p r o c e s s  v i o l a t i o n  b e c a u s e  o f  a  c i t y  

o r d i n a n c e  w h i c h  l i m i t e d  t h e  g r o u n d s  f o r  d i s c h a r g e  o f  

permanent  employees  t o  i n e f f i c i e n c y ,  n e g l i g e n c e ,  u n f i t n e s s  

o r  f a i l u r e  t o  pe r fo rm d u t i e s .  The Cour t  s a i d  t h e  f a c t  t h a t  

an  e m p l o y e e ' s  d i s c h a r g e  made him less  a t t r a c t i v e  t o  o t h e r  

employe r s  was n o t  a l o n e  a  d e p r i v a t i o n  of a  l i b e r t y  i n t e r e s t .  

Whi le  t h e  f a c t  a p p e l l a n t  d i d  n o t  r e c e i v e  t e n u r e  a t  

EMC w i l l  n o t  b e n e f i t  him i n  h i s  p u r s u i t  of  o t h e r  employment,  

i t  d o e s  n o t  p l a c e  s u c h  a  s t i g m a  on him a s  t o  d e p r i v e  him of  

a  l i b e r t y  i n t e r e s t .  

A p p e l l a n t  a l s o  c l a i m s  a  p r o t e c t e d  p r o p e r t y  i n t e r e s t .  

Ro th ,  s u p r a ,  s e t s  o u t  a  g u i d e  t o  d e t e r m i n i n g  such  an 

i n t e r e s t .  I n  Koth,  t h e  Cour t  h e l d :  

" .  . . To have a  p r o p e r t y  i n t e r e s t  i n  a  
b e n e f i t ,  a  p e r s o n  c l e a r l y  m u s t  have  more t h a n  



an a b s t r a c t  need o r  d e s i r e  f o r  i t .  H e  m u s t  
have more t h a n  a  u n i l a t e r a l  e x p e c t a t i o n  o f  
i t .  He m u s t ,  i n s t e a d ,  have  a  l e g i t i m a t e  
c l a i m  of  e n t i t l e m e n t  t o  it  . . . " 408 U.S. 
a t  577 ,  92 S . C t .  a t  2709, 33 L.Ed.2d a t  561. 

The s o u r c e  o f  a n  e n t i t l e m e n t  e s t a b l i s h i n g  a  p r o p e r t y  

i n t e r e s t  may be found i n  s t a t e  law o r  i n  r u l e s  and under-  

s t a n d i n g s  e x i s t i n g  between t h e  i n d i v i d u a l  and h i s  employer .  

Koth ,  408 U . S .  a t  577,  92 S . C t .  a t  2709, 33 L.Ed.2d a t  561. 

I n  R o t h ' s  companion c a s e ,  P e r r y  v .  S inde rman i  ( 1 9 7 2 ) ,  

4 0 8  U.S. 593, 92 S . C t .  2694, 33 L.Ed.2d 570,  a  t e a c h e r  had 

t a u g h t  i n  t h e  Texas  s t a t e  c o l l e g e  sys t em f o r  t e n  y e a r s  under  

a s e r i e s  o f  one-year  c o n t r a c t s .  When, f o l l o w i n g  h i s  p u b l i c  

d i s a g r e e m e n t s  w i t h  c o l l e g e  p o l i c i e s ,  h i s  c o n t r a c t  was n o t  

renewed,  t h e  t e a c h e r  b r o u g h t  an  a c t i o n  c l a i m i n g  t h e  d e c i s i o n  

i n f r i n g e d  h i s  r i g h t  t o  f reedom of  s p e e c h  and d e n i e d  him 

p r o c e d u r a l  due  p r o c e s s .  The Cour t  found t h a t ,  even  w i t h o u t  

a fo rma l  c o n t r a c t u a l  t e n u r e  p r o v i s i o n ,  a  p r o t e c t e d  p r o p e r t y  

i n t e r e s t  may e x i s t  t h r o u g h  a  d e  f a c t o  t e n u r e  agreement  

p romulga ted  by r u l e s  and u n d e r s t a n d i n g s  of  s t a t e  o f f i c i a l s .  

The Cour t  a l s o  n o t e d  t h e  l i k e l i h o o d  o f  t h e  e x i s t e n c e  of  s u c h  

a  de  f a c t o  agreement  i s  g r e a t e r  where no e x p l i c i t  t e n u r e  

s y s t e m  e x i s t s .  408 U . S .  a t  602,  92 S . C t .  a t  2700, 33 L.Ed.2d 

a t  580. 

A p p e l l a n t  a r g u e s  t h a t ,  hav ing  t a u g h t  t h e  r e q u i s i t e  

number of y e a r s  and o b t a i n e d  t h e  academic  rank  of a s s i s t a n t  

p r o f e s s o r ,  he  h a s  s a t i s f i e d  t h e  o b j e c t i v e  r e q u i r e m e n t s  f o r  

t e n u r e  a t  EMC and t h e r e b y  h a s  s u f f i c i e n t  e n t i t l e m e n t  t o  

t e n u r e  t o  r e q u i r e  due p r o c e s s  p r o t e c t i o n s .  

A p p e l l a n t  r e l i e s  p r i m a r i l y  on McLendon v .  Morton 

(W.Va. 1 9 7 8 ) ,  249 S.E.2d 919,  i n  which an a s s i s t a n t  p ro-  

f e s s o r  a t  a  community c o l l e g e  s o u g h t  a  w r i t  of mandamus 



claiming she was denied due process in the college's deci- 

sion not to grant her tenure. The college's tenure regula- 

tions required the rank of assistant professor, six years of 

teaching service and full-time employment status in order to 

be eligible to apply for tenure. The further criterion for 

obtaining tenure, according to the regulations, was teaching 

competence . 
The West Virginia court consiaered whether the 

claimed property interest was a unilateral expectation or an 

entitlement. It noted that existing rules or understandings 

between the institution and the individual could give rise 

to a legitimate claim of entitlement and held that satisfac- 

tion of the basic eligibility standards to apply for tenure 

gave a sufficient entitlement to require due process protec- 

tion. 249 S.E.2d at 925. 

In adopting its position, the West Virginia court 

recognized it was establishing a rule more restrictive than 

that of the United States Supreme Court and that it was 

guided by its distinctive state constitutional due process 

provision, 249 S.E.2d at 922. That provision states: 

"No person shall be deprived of life, liberty 
or property without due process of law and 
the judgment of his peers." West Virginia 
Constitution, Article 111, Section 10. 

As was established by this Court in Schend v. 

Thorson, supra, the question is one of whether a right has 

become vested. Only then is it protected by due process. 

This Court found there that a probationary police officer 

had no property right under Montana law and could have none 

until confirmation of his position as a permanent employee. 

"The Fourteenth Amendment's procedural protection of 

property is a safeguard of the security of interests that a 



person nas already acquired in specific benefits." Roth, - 
408 U.S. at 576, 92 S.Ct. at 2708, 33 L.Ed.2d at 560. 

The policies of Eastern Montana College required 

faculty members applying for tenure to present evidence 

showing excellence in teaching, research and public service. 

Given this requirement beyond the quantitative standards 

required for eligibility, we find that a protected right to 

tenure did not vest with appellant's eligibility alone. His 

satisfaction of the quantitative requirements simply en- 

titled him to consideration for tenure but did not, on its 

own, establish an entitlement sufficient to constitute a 

protected property interest. 

Appellant also cites as sources of his claimed 

property interest the 1975-1977 faculty contract, which was 

extended through 1978, the codification of rank and tenure 

matters and the "traditional and promulgated policy of the 

institution." 

The faculty contract sets out the rules and criteria 

for tenure; the codif icat-ion clarifies the contract tenure 

provisions; and the policy to which appellant refers is the 

"Final Report on Promotion and Tenure for 1977-78" issued to 

the faculty by EMC President Van de Wetering. Among other 

things, the report refers to the primary responsibility of 

faculty colleagues in the faculty renewal review process. 

In essence, appellant argues that with the existence 

of these tenure procedures and policies he acquired a pro- 

tected property interest in them. 

Appellant relies on three cases to support this 

claim: Hillis v. Meister (.l971), 82 N.M. 474, 483 P.2d 

1314; Abramson v. Board of Regents University of Hawaii 



( 1 9 7 6 ) ,  56 Haw. 680, 548 P.2d 253; and O f s e v i t  v .  T r u s t e e s  

of t h e  C a l i f o r n i a  S t a t e  U n i v e r s i t y  and C o l l e g e ,  e t  a l .  

( 1 9 7 8 ) ,  148  C a l . R p t r .  1, 21  Ca l .3d  763, 582 P.2d 88 .  

T h e s e  a u t h o r i t i e s  a r e  n o t  p e r s u a s i v e  i n  t h i s  

i n s t a n c e .  H i l l i s ,  s u p r a ,  i n t e r p r e t e d  t h e  t e a c h i n g  c o n t r a c t  

b e t w e e n  a n  a s s i s t a n t  p r o f e s s o r  and  E a s t e r n  N e w  M e x i c o  

U n i v e r s i t y .  The c o u r t  found t h a t  t h r o u g h  t h e  c o u r s e  o f  

conduc t  of t h e  p a r t i e s ,  t h e  p r o v i s i o n s  o f  t h e  f a c u l t y  

handbook had become p a r t  o f  t h e i r  c o n t r a c t .  The c o u r t  d i d  

n o t  c o n s i d e r  whether  t h e  c o n t r a c t  c o n s t i t u t e d  a  p r o p e r t y  

i n t e r e s t .  

I n  Abramson, s u p r a ,  t h e  Supreme Cour t  o f  Hawaii  found 

t h a t  t h e  p u b l i s h e d  t e n u r e  p o l i c y  of an e d u c a t i o n a l  i n s t i t u -  

t i o n  migh t  be i n c o r p o r a t e d  i n t o  t h e  employment c o n t r a c t  o f  a  

p r o b a t i o n a r y  f a c u l t y  member. The c o u r t  found ,  however ,  t h e  

t e n u r e  p r o v i s i o n s  o f  t h e  f a c u l t y  handbook had no f o r c e  o f  

law b e c a u s e  t h e r e  had been no showing of  compl i ance  w i t h  

t h e  rule-making p r o c e d u r e s  of  t h e  s t a t e ' s  a d m i n i s t r a t i v e  

p r o c e d u r e  a c t  i n  e s t a b l i s h i n g  t h e  p r o v i s i o n s .  The c o u r t  a l s o  

found  t h a t  none o f  t h e  w r i t t e n  p o l i c i e s  of  t h e  u n i v e r s i t y  

p r o v i d e d  a s s u r a n c e  of c o n t i n u e d  employment s o  a s  t o  e s t a b -  

l i s h  a  p r o t e c t e d  p r o p e r t y  i n t e r e s t .  

The Supreme Cour t  of C a l i f o r n i a ,  i n  O f s e v i t ,  s u p r a ,  

found t h a t  a  f a c u l t y  member had been i m p r o p e r l y  d e n i e d  

r e a p p o i n t m e n t  a t  San F r a n c i s c o  S t a t e  U n i v e r s i t y  on t h e  b a s i s  

of  h i s  p o l i t i c a l  a c t i v i t i e s  i n  v i o l a t i o n  of  h i s  F i r s t  

Ainendment r i g h t s .  Al though t h e  c o u r t  found t e a c h e r s  were 

e n t i t l e d  t o  e n f o r c e m e n t  o f  t h e  r u l e s  and r e g u l a t i o n s  adop ted  

by a  boa rd  of  e d u c a t i o n  b e c a u s e  t h e y  were i n  e f f e c t  p a r t  o f  

t h e  t e a c h i n g  c o n t r a c t ,  i t  made no f i n d i n g  of  a  c o n s t i t u -  



t i o n a l l y  p r o t e c t e d  p r o p e r t y  i n t e r e s t .  

Through t h e s e  c a s e s  a p p e l l a n t  a r g u e s  t h a t  r u l e s  and 

r e g u l a t i o n s  which have been adop ted  by an i n s t i t u t i o n  of  

h i g h e r  e d u c a t i o n  a r e  i m p l i e d l y  o r  e x p r e s s l y  p a r t  o f  a  

f a c u l t y  member 's  employment c o n t r a c t  and ,  a s  s u c h ,  a r e  t h e  

s o u r c e  of h i s  c l a imed  p r o p e r t y  i n t e r e s t .  

A s  a p p l i e d  t o  t h i s  c a s e ,  a p p e l l a n t ' s  argument  r a i s e s  

t h r e e  q u e s t i o n s :  Were t h e  c o d i f i c a t i o n  and t h e  p r e s i d e n t ' s  

s t a t e m e n t  p a r t  of  t h e  f a c u l t y  c o n t r a c t ?  lrjere t h e  c o n t r a c t  

p r o c e d u r e s  f o l l o w e d ?  I f  n o t ,  d o e s  t h e  c o n t r a c t  e s t a b l i s h  a  

p r o t e c t e d  p r o p e r t y  i n t e r e s t ?  

T h i s  C o u r t  r e c e n t l y  h e l d  t h a t  an employee handbook 

d i s t r i b u t e d  a f t e r  an employee is h i r e d  d o e s  n o t  become p a r t  

o f  t h a t  e m p l o y e e ' s  employment c o n t r a c t .  G a t e s  v .  L i f e  of  

Montana I n s u r a n c e  Co. ( 1 9 8 2 ) ,  - Mont . - , 638 P.2d 1063 ,  

39 S t .Rep .  16 .  G a t e s  c l a imed  h e r  employment c o n t r a c t  had 

been b reached  b e c a u s e  p r o v i s i o n s  of  t h e  employee handbook 

had n o t  been f o l l o w e d .  T h i s  C o u r t  found  t h e  handbook 

c o n s t i t u t e d  a  u n i l a t e r a l  s t a t e m e n t  of company p o l i c i e s .  The 

handbook t e r m s  were n o t  b a r g a i n e d  f o r  and t h e r e  was no 

mee t ing  of  t h e  minds.  The C o u r t  a l s o  found t h e  handbook was 

n o t  p a r t  of  G a t e s '  c o n t r a c t  when s h e  was h i r e d  and d i d  n o t  

c o n s t i t u t e  a m o d i f i c a t i o n  o f  t h e  c o n t r a c t  because  t h e r e  was 

no new and i n d e p e n d e n t  c o n s i d e r a t i o n  f o r  i t s  t e r m s .  G a t e s ,  

638 P.2d a t  1066 ,  39 S t .Rep .  a t  19 .  

The  c o d i f i c a t i o n  on w h i c h  a p p e l l a n t  r e l i e s  was 

d r a f t e d  by t h e  Rank and Tenure  Committee s p e c i f i c a l l y  t o  

c l a r i f y  b o t h  t h e  f a c u l t y  c o n t r a c t  a n d  h a n d b o o k .  The  

d o c u m e n t  was a p p r o v e d  by  t h e  Coalition/Administration 

Committee a s  n o t  i n  c o n f l i c t  w i t h  t h e  c o n t r a c t  o r  handbook. 



The document also was specified as the operating manual for 

the Rank and Tenure Committee, limited to reference and 

informational use and subject to future contract 

negotiations. Although the codification is by its nature a 

pseudo-extension of the contract, using the Gates rationale, 

it is not part of the contract. 

The faculty contract specifies a procedure for grant- 

ing tenure which is set out below: 

"The procedure for granting tenure shall be 
as follows: 

"(1) A committee of the appropriate adminis- 
trative unit, which shall include tenured 
faculty members, if available, and including 
the Administrative Unit Head, shall recommend 
to the Rank and Tenure Committee the names of 
those eligible members of the unit whom they 
consider to be qualified for tenure. The 
recommendation of the appropriate administra- 
tive unit committee shall be completed no 
later than December 1, and by that date the 
appropriate administrative unit committee 
shall notify in writing the eligible faculty 
members who have not been recommended for 
tenure and the committee shall send a copy of 
the notice to the President, but the 
applications of all eligible faculty members 
shall. be forwarded to the Rank and Tenure 
Committee. 

"(2) The College Rank and Tenure Committee 
shall review all tenure applications received 
from the units and shall, by March 1, submit 
its recommendations (positive or negative) to 
the Academic Vice President. 

" (3 ) Those recommendations which are approved 
by the President shall be submitted to the 
Board of Regents for final action. Upon Board 
of Regents approval, the affected faculty 
members shall be awarded tenure effective 
with the commencement of the next academic 
year . 
"(4) No faculty member shall be awarded 
tenure solely because the aforesaid proce- 
dures were not followed. The President shall 
have the right to act independently if the 
committee(s) fail to act within the time 
limit specified. " 

The primary breach of procedure claimed by appellant 



is an unfavorable recommendation which was forwarded by the 

Dean of the Liberal Arts School to the academic vice- 

president out of proper sequence. Appellant argues that 

according to the procedure, the dean's letter should have 

been forwarded to the College Rank and Tenure Committee and 

then, together with a11 recommendations, to the academic 

vice-president. Instead, the academic vice-president 

received the dean's unfavorable recommendation and, only 

later, received the committee's favorable review. 

The sequence to which appellant refers, however, is 

specified not in the contract document but in the codifi- 

cation. Assuming arguendo that the codification was part of 

the contract, we still find no breach. The codification 

provision regarding the deans states: "The Rank and Tenure 

Committee will then request the respective deans to examine 

each applicant's package by December 15, and make a written 

recommendation on each one." Here, the dean made the 

requested recommendation to the committee and sent a copy of 

his recommendation to the academic vice-president. The 

codification did not restrict or preclude the dean's action, 

and we find no breach of appellant's contract procedure. 

The president's statement, which appellant contends 

is a "published policy" and therefore part of his contract, 

was made May 2 3 ,  1977 via a memorandum entitled Final Report 

of Promotion and Tenure for 1977-78. The report included a 

statement of the basis upon which the president reviewed 

promotion and tenure cases that year. The president 

acknowledged the importance of the recommendation of the 

candidate's department colleagues in these matters and 

stated: "It would be inappropriate for me to interfere with 



that recommendation for other than procedural reasons except 

under extraordinary circumstances." 

This statement was made at a time of flux in the bMC 

administration when the college had no administrative vice- 

president and President Van de Wetering was the only 

administrative step in the process. The statement also was 

made before the contract codification was completed. The 

statement was not intended to be or presented as a strict 

and on-going policy and given the context in which it was 

made cannot logically be construed as such. 

Regardless of the title given to the statement, 

however, we find the president's action not contradictory to 

it. In fact, the circumstances the president faced here 

were extraordinary. No reasonable construction of the 

president's statement could infer an intent to procedur ally 

ignore the recommendations of members of the administration 

in all cases. President Van de Wetering testified that 

ordinarily the tenure applications he received had 

consistent recommendations. Here, he was faced not only 

with inconsistent recommendations but also with a tie-vote 

that necessitated his final determination contradict with 

the recommendations of two of the four reviewing bodies. 

Given this situation, the president requested both the dean 

and the vice-president to reevaluate Dr. Akhtar's applica- 

tion excluding the student evaluation. Their recommendations 

remained the same. The president then considered all the 

information before him and determined that Dr. Akhtar should 

not receive tenure. We find the president's actions did not 

contradict his statement nor did they breach appellant's 

contract. 



T h i s  Cour t  r e c e n t l y  h e l d ,  i n  K e i s e r  v .  Board of 

Regen t s  ( 1 9 8 1 ) ,  - Mont . , 630 P.2d 194 ,  38 S t .Rep .  

674,  t h a t  t h e  p r o v i s i o n s  o f  a  t e n u r e d  p r o f e s s o r ' s  employment 

c o n t r a c t  which se t  o u t  s a l a r y  and c o n t r a c t  t e rm were t e n u r e d  

a l o n g  w i t h  academic  r ank .  The C o u r t ' s  c o n c e r n  t h e r e  was 

c o n s t r u c t i o n  of t h e  employment c o n t r a c t  which g r a n t e d  Dr. 

K e i s e r  " c o n t i n u o u s  t e n u r e . "  The C o u r t ' s  d e c i s i o n  was b a s e d ,  

i n  p a r t ,  on a  two-fold p u r p o s e  of  t e n u r e :  academic f reedom 

and economic s e c u r i t y .  

K e i s e r  i s  n o t ,  however ,  a p p l i c a b l e  t o  t h e  c a s e  b e f o r e  

u s .  T h e r e ,  Dr. K e i s e r  had been g r a n t e d  t e n u r e .  Her 

p r o p e r t y  i n t e r e s t  i n  t h a t  t e n u r e  c l e a r l y  had v e s t e d  and t h e  

q u e s t i o n  t o  be r e s o l v e d  was what t e n u r e  c o n s i s t e d  o f .  Here 

t h e  q u e s t i o n  i s  a n  e n t i r e l y  d i f f e r e n t  o n e - - w h e t h e r  a  

p r o t e c t e d  r i g h t  h a s  v e s t e d .  

Dr .  Akhtar  a p p l i e d  f o r  t e n u r e  a t  E a s t e r n  Montana 

C o l l e g e  a c c o r d i n g  t o  t h e  fo rma l  t e n u r e  p r o c e d u r e s .  Those 

p r o c e d u r e s  p r o v i d e d  f o r  e v a l u a t i o n  o f  t h e  t e n u r e  a p p l i c a n t  

a t  t h e  t i m e  of  a p p l i c a t i o n  on t h e  b a s i s  of  e x c e l l e n c e  i n  

t e a c h i n g ,  r e s e a r c h  and p u b l i c  s e r v i c e ,  and community s e r -  

v i c e .  The p r o c e d u r e s  d i d  n o t  e s t a b l i s h  a  l e g a l  e x p e c t a n c y  

i n  c o n t i n u e d  employment b u t  r a t h e r  se t  o u t  a  means by which 

a  d i s c r e t i o n a r y  d e c i s i o n  would be made. We f i n d  no p r o p e r t y  

i n t e r e s t  r e q u i r i n g  due p r o c e s s  h e r e .  

A p p e l l a n t  s p e c i f i e s  a s  e r r o r  t h e  D i s t r i c t  C o u r t ' s  

f a i l u r e  t o  a d o p t  a p p e l l a n t ' s  p roposed  c o n c l u s i o n  of  law 

number s e v e n  which s t a t e s  r e s p o n d e n t s '  conduc t  v i o l a t e d  

A r t i c l e  11, S e c t i o n  4 ,  o f  t h e  Montana S t a t e  C o n s t i t u t i o n  and 

t h e  F o u r t e e n t h  Amendment t o  t h e  Un i t ed  S t a t e s  C o n s t i t u t i o n  

i n  t h a t  a p p e l l a n t  was t r e a t e d  d i f f e r e n t l y  t h a n  o t h e r  s i m i -  



l a r l y  s i t u a t e d  c a n d i d a t e s  f o r  t e n u r e  and p romot ion  a t  EMC. 

While  n e i t h e r  p a r t y  s p e c i f i c a l l y  a r g u e s  t h e  e q u a l  

p r o t e c t i o n  i s s u e  on a p p e a l ,  it a p p e a r s  t o  be merged i n  t h e  

o t h e r  c o n s i d e r a t i o n s  b e f o r e  u s .  For t h a t  r e a s o n ,  w e  w i l l  

c o n s i d e r  it  h e r e .  

The Board o f  Regen t s  h a s  genera l .  c o n t r o l  and s u p e r -  

v i s i o n  of t h e  Montana u n i v e r s i t y  sys t em i n c l u d i n g  a  d u t y  t o  

a p p o i n t  b o t h  p r e s i d e n t  and f a c u l t y  f o r  e a c h  i n s t i t u t i o n .  

S e c t i o n  2 0 - 2 5 - 3 0 1 ( 1 ) ( 1 1 ) ,  MCA. The p r e s i d e n t  of an i n d i -  

v i d u a l  i n s t i t u t i o n ,  i n  t u r n ,  i s  cha rged  w i t h  t h e  immedia te  

c o n t r o l  and management of t h a t  u n i t .  S e c t i o n  20-25-305 ( 1) , 

MCA . 
The t e n u r e  sys t em i s  among t h e  p r o c e d u r e s  m a i n t a i n e d  

under t h i s  a u t h o r i t y .  T h e r e f o r e ,  a c t i o n s  by t h e  p r e s i d e n t  

and t h e  Board of R e g e n t s  r e g a r d i n g  t e n u r e  a r e  s t a t e  a c t i o n s ,  

and a  d i s c r i m i n a t o r y  a p p l i c a t i o n  of  t h e  t e n u r e  p r o c e s s  would 

r e s u l t  i n  an u n c o n s t i t u t i o n a l  d e n i a l  o f  e q u a l  p r o t e c t i o n .  

U.S. C o n s t . ,  Amend. X I V ,  S e c t i o n  1; Mont. C o n s t . ,  A r t .  11, 

S e c t i o n  4 .  

A p p e l l a n t  c l a i m s  he was d i s c r i m i n a t e d  a g a i n s t  i n  t h a t  

he was t r e a t e d  d i f f e r e n t l y  from o t h e r  t e n u r e  c a n d i d a t e s  

b e c a u s e  a  d i f f e r e n t  s t a n d a r d  of e x c e l l e n c e  was a p p l i e d  t o  

h i s  t e n u r e  e v a l u a t i o n  t h a n  t o  o t h e r s .  I n  s u p p o r t  of  h i s  

c l a i m ,  a p p e l l a n t  p o i n t s  most  s p e c i f i c a l l y  t o  compar i sons  o f  

h i s  and o t h e r  c a n d i d a t e s '  p u b l i c a t i o n  r e c o r d .  S i n c e  h i s  

employment a t  E a s t e r n  Montana C o l l e g e ,  a p p e l l a n t  had pub- 

l i s h e d  one a r t i c l e .  Two c a n d i d a t e s  who had p u b l i s h e d  no 

a r t i c l e s  w h i l e  a t  EMC were g r a n t e d  t e n u r e .  

W e  a g r e e  w i t h  t h e  F o u r t h  C i r c u i t  which found t h a t  

" n o t  e v e r y  d i f f e r e n c e  i n  p romot ion  t r e a t m e n t - - p a r t i c u l a r l y  a  



d i f f e r e n c e  n o t  i n  r e s o l v i n g  q u e s t i o n s  o f  p r i m a r y  f a c t s  b u t  

i n  e v a l u a t i n g  f a c t s - - r i s e s  t o  t h e  l e v e l  of  c o n s t i t u t i o n a l  

d e p r i v a t i o n  e i t h e r  under  e q u a l  p r o t e c t i o n  o r  due p r o c e s s . "  

C l a r k  v .  Whi t ing  ( 4 t h  C i r .  1 9 7 9 ) ,  607 F.2d 634, 638. I n  

C l a r k ,  an a s s o c i a t e  p r o f e s s o r  c l a imed  he was d e n i e d  e q u a l  

p r o t e c t i o n  because  d i f f e r e n t  s t a n d a r d s  were used i n  e v a l u -  

a t i n g  h i s  p romot ion  q u a l i f i c a t i o n s  t h a n  were used i n  p a s s i n g  

on p romot ions  of  o t h e r  f a c u l t y  members. 

A t  EPIC t h e  e v a l u a t i o n  of  t e n u r e  c a n d i d a t e s  was made 

i n  t h r e e  b a s i c  a r e a s :  t e a c h i n g ,  r e s e a r c h  and p u b l i c  s e r v i c e ,  

and community s e r v i c e .  P u b l i c a t i o n  was one  of  a  number of  

f a c t o r s  c o n s i d e r e d  i n  t h e  p r o c e s s .  

Dean McRae t e s t i f i e d  t h a t  he  e v a l u a t e d  a l l  e i g h t  

t e n u r e  c a n d i d a t e s  u s i n g  t h e  b a s i c  c r i t e r i a  of t e a c h i n g ,  

r e s e a r c h  and  s e r v i c e  and  a t t e m p t e d  t o  m e a s u r e  t h e i r  

p e r f o r m a n c e  i n  e a c h  c a t e g o r y  i n  a t  l e a s t  a  p a r t i a l l y  

q u a n t i f i a b l e  manner.  Because of t h e  i n e v i t a b i l i t y  o f  some 

s u b j e c t i v i t y  i n  t h e  p r o c e s s ,  t h e  dean  t e s t i f i e d  he made a  

c o m p o s i t e  f o r  e a c h  c a n d i d a t e  and  t h e n  r e e v a l u a t e d  t h e  

m a t e r i a l s  s u b m i t t e d  t o  him. He t h e n  deve loped  a rank  o r d e r  

o f  t h e  c a n d i d a t e s  i n  which Dr. Akhtar  ranked  e i g h t h .  

P r e s i d e n t  Van de  Wete r ing  t e s t i f i e d  t h a t  t h e  t e n u r e  

e v a l u a t i o n s  demanded a  weighing  and b a l a n c i n g  o f  a l l  t h e  

a r e a s  of  c o n s i d e r a t i o n  f o r  a l l  t h e  c a n d i d a t e s .  Al though 

t h e r e  was s h a r p  d i s a g r e e m e n t  among a p p e l l a n t ' s  c o l l e a g u e s ,  

t h e  f i n a l  d e t e r m i n a t i o n  was t h a t  a p p e l l a n t ' s  p r o f e s s i o n a l  

pe r fo rmance  d i d  n o t  meet t h e  o v e r a l l  p r o f e s s i o n a l  academic  

s t a n d a r d s  needed t o  g r a n t  t e n u r e .  

The D i s t r i c t  C o u r t  conc luded  t h e  d e n i a l  o f  t e n u r e  was 

n o t  a r b i t r a r y  b u t  was an e x e r c i s e  o f  academic  judgment .  I t  



a l s o  found no e v i d e n c e  had been p r e s e n t e d  which i n d i c a t e d  

t h e  d e n i a l  r e s u l t e d  from d i s c r i m i n a t i o n  o r  t h a t  t h e  p roce -  

d u r e s  f o l l o w e d  were i n t e n d e d  t o  p e n a l i z e  a  c e r t a i n  c l a s s .  

We a g r e e .  

The s t a t e  h a s  a  s t r o n g  i n t e r e s t  i n  m a i n t a i n i n g  t h e  

q u a l i t y  and academic  freedom of  i ts h i g h e r  e d u c a t i o n  sys t em.  

The t e n u r e  p r o c e s s  s e r v e s  t h a t  d u a l  p u r p o s e ,  and e v a l u a t i n g  

a  number of  a r e a s  of pe r fo rmance  p r o v i d e s  a  broad  b a s i s  f o r  

d e t e r m i n a t i o n .  

Absen t  an a r b i t r a r y  o r  d i s c r i m i n a t o r y  t r e a t m e n t  of  

a p p e l l a n t ' s  t e n u r e  a p p l i c a t i o n ,  w e  can  f i n d  no d e n i a l  o f  

e q u a l  p r o t e c t i o n .  

A p p e l l a n t  c o n t e n d s  t h e  D i s t r i c t  C o u r t  e r r e d  i n  

r e f u s i n g  t o  r e c e i v e  i n t o  e v i d e n c e  and h e a r  t e s t i m o n y  on h i s  

E x h i b i t  No. 25,  a  r e p o r t  from an a p p e a l s  commit tee  i n  t h e  

t e n u r e  m a t t e r  of Dr. Jerome Hur l ey .  We d i s a g r e e .  

The e v i d e n c e  was r e f u s e d  by t h e  D i s t r i c t  C o u r t  f o r  

l a c k  of r e l e v a n c e .  A p p e l l a n t  a r g u e s  t h e  e v i d e n c e  was 

r e l e v a n t  i n  t h a t  i t  would have  shown " a  p a t t e r n  of  p roce -  

d u r a l  e r r o r ,  t h e  p r e j u d i c e  and t h e  f a c t u a l  e r r o r  t h a t  

t a i n t e d  [ h i s ]  t e n u r e  p r o c e s s  from t h e  b e g i n n i n g  ." 
E v i d e n c e  w h i c h  h a s  " a n y  t e n d e n c y  t o  make t h e  

e x i s t e n c e  of any f a c t  t h a t  is  of  consequence  t o  t h e  d e t e r -  

m i n a t i o n  of  t h e  a c t i o n  more p r o b a b l e  o r  l e s s  p r o b a b l e  t h a n  

i t  would be w i t h o u t  t h e  e v i d e n c e "  is  r e l e v a n t .  Rule  4 0 1 ,  

Mont . R. Evid . 
Here ,  t h e  e x i s t e n c e  of  a  p a t t e r n  of  p r o c e d u r a l  e r r o r  

which a p p e l l a n t  c l a i m s  would have been shown by t h e  e v i d e n c e  

was n o t  a t  i s s u e .  The a p p e a l s  commit tee  whose r e p o r t  t h e  

a p p e l l a n t  o f f e r e d  was n o t  i n  e x i s t e n c e  d u r i n g  Dr. A k h t a r ' s  



t e n u r e  e v a l u a t i o n .  Whether t h e  academic  v i c e - p r e s i d e n t  

a c t e d  i m p e r m i s s i b l y  i n  t h e  t e n u r e  a p p l i c a t i o n  p r o c e s s  of  a  

d i f f e r e n t  i n d i v i d u a l  u n d e r  a  d i f f e r e n t  c o n t r a c t  i n  a  

d i f f e r e n t  academic  y e a r  is n o t  r e l e v a n t  t o  h i s  a c t i o n s  i n  

a p p e l l a n t ' s  t e n u r e  e v a l u a t i o n .  

A p p e l l a n t  a l s o  c l a i m s  t h e  D i s t r i c t  Cour t  e r r e d  i n  

r e f u s i n g  t o  a l l o w  t h e  t e s t i m o n y  of Maury Evans r e g a r d i n g  

u n i o n  a c t i v i t i e s  o f  Dr. Akhtar  and o t h e r  f a c u l t y .  T h i s  

e v i d e n c e  t o o  was r e f u s e d  by t h e  D i s t r i c t  C o u r t  a s  i r r e l e -  

v a n t .  

A p p e l l a n t  made an o f f e r  o f  p roo f  t h r o u g h  t h e  t e s t i -  

mony of Maury Evans t h a t  one member of  E a s t e r n  Montana 

C o l l e g e  f a c u l t y  who a p p l i e d  f o r  t e n u r e  a t  t h e  same t i m e  Dr. 

Akhtar  d i d  was an a c t i v e  member o f  t h e  AAUP, t h e  c o l l e g e ' s  

f a c u l t y  o r g a n i z a t i o n ,  and i t s  n e g o t i a t i n g  team; he  r e s i g n e d  

from t h e  n e g o t i a t i n g  team s h o r t l y  b e f o r e  he a p p l i e d  f o r  

t e n u r e  which he was g r a n t e d ;  Dr.  A k h t a r ,  who remained a c t i v e  

i n  h i s  u n i o n ,  was n o t  g r a n t e d  t e n u r e .  

A p p e l l a n t  c l a imed  i n  t h e  o r i g i n a l  c o m p l a i n t  a  v i o l a -  

t i o n  of s e c t i o n  49-3-201, MCA, which r e q u i r e s  e v a l u a t i o n  and 

p romot ion  of  s t a t e  and l o c a l  government  o f f i c i a l s  be made 

"on t h e  b a s i s  of m e r i t  and q u a l i f i c a t i o n s  w i t h o u t  r e g a r d  t o  

. . . p o l i t i c a l  i d e a s  . . . I' I t  is a p p a r e n t  t h a t  c e r t a i n  

p o l i t i c a l  i d e a s  c o u l d  be i n f e r r e d  from un ion  a c t i v i t y ,  and ,  

t h e r e f o r e ,  t h e  o f f e r e d  e v i d e n c e  was r e l e v a n t  t o  a  f a c t  a t  

i s s u e .  

The o f f e r e d  t e s t i m o n y ,  however ,  would have shown o n l y  

t h a t  Maury Evans r e s i g n e d  from h i s  p o s i t i o n  on t h e  un ion  

n e g o t i a t i n g  team,  n o t  from t h e  AAUP, p r i o r  t o  h i s  t e n u r e  ap- 

p l i c a t i o n  and t h a t  he  was g r a n t e d  t e n u r e .  Had t h e  e v i d e n c e  



been  a d m i t t e d ,  i t  would have  shown t h a t  one un ion  member was 

g r a n t e d  t e n u r e  and a n o t h e r  was n o t .  We a f f i r m  t h e  D i s t r i c t  

C o u r t ' s  r u l i n g .  

R e s p o n d e n t s  s p e c i f y  a s  c r o s s - e r r o r  t h e  D i s t r i c t  

C o u r t ' s  r e f u s a l  t o  admi t  Dr. J a y  K i r k p a t r i c k ' s  t e s t i m o n y  

r e g a r d i n g  a  s t a t e m e n t  a t t r i b u t e d  t o  him by Dr. A k h t a r .  

Dur ing  Dr. Akh ta r  ' s  d i r e c t  e x a m i n a t i o n ,  t h e  f o l l o w i n g  

exchange  took  p l a c e :  

"Q.  A f t e r  you were d e n i e d  t e n u r e ,  d i d  J a y  
K i r k p a t r i c k  make any s t a t e m e n t s  a s  t o  r e a s o n s  
f o r  t h e  d e n i a l ?  

"A. Yes Ma'am, a t  one  o c c a s i o n  he  s a i d  t h a t ,  
oh Dr . ,  he  is a  f i n e  f e l l o w .  I l i k e  h i m  v e r y  
much, b u t  he  h a s  been a s s o c i a t e d  w i t h  t h e  
wrong p e o p l e .  Another  o c c a s i o n ,  he  s a i d  t h a t  
i f  i n  p o l i t i c s  you a r e  c a u g h t  on t h e  wrong 
end of t h e  f e n c e ,  t h a t ' s  what you g e t ,  and 
t h a t ' s  e x a c t l y  what h e  g o t . "  

No o b j e c t i o n  was r a i s e d  a t  t h a t  t i m e  t o  e i t h e r  t h e  q u e s t i o n  

o r  t h e  answer .  

L a t e r  i n  t h e  t r i a l  K i r k p a t r i c k  was c a l l e d  by respon-  

d e n t s  i n  r e b u t t a l  t o  A k h t a r ' s  t e s t i m o n y .  I n  t h a t  c o n t e x t ,  

r e s p o n d e n t s '  c o u n s e l  q u e s t i o n e d  K i r k p a t r i c k  r e g a r d i n g  t h e  

s t a t e m e n t  Akhtar  a t t r i b u t e d  t o  Ki r  k p a t r  i c k :  "Do you r e c a l l  

h a v i n g  a  c o n v e r s a t i o n  w i t h  Mr. Akh ta r?"  A p p e l l a n t ' s  c o u n s e l  

o b j e c t e d  c l a i m i n g  K i r k p a t r i c k ' s  t e s t i m o n y  was l i m i t e d  t o  

r e b u t t a l  and Akhtar  had n o t  t e s t i f i e d  a b o u t  any c o n v e r s a t i o n  

between Akhtar  and K i r k p a t r i c k .  Fo l lowing  an o v e r r u l i n g  o f  

t h e  o b j e c t i o n ,  r e s p o n d e n t s '  c o u n s e l  a s k e d  K i r k p a t r i c k  

whether  he had a c o n v e r s a t i o n  p e r t a i n i n g  t o  t h e  d e c i s i o n  t o  

deny  Akhtar  t e n u r e .  K i r k p a t r i c k  answered  t h a t  he had such  a  

c o n v e r s a t i o n  w i t h  a  p e r s o n a l  f r i e n d  of  Akhtar  and a  l o c a l  

v e t e r i n a r i a n .  A t  t h a t  p o i n t  t h e  c o u r t  a sked  K i r k p a t r i c k  

whether  t h e  c o n v e r s a t i o n  i n v o l v e d  Akhtar  . When Kir  k p a t r i c k  



responded that Akhtar nad not been present, the court 

sustained appellant's previous objection. 

The source of this issue is appellant's reference to 

statements by Kirkpatrick which is set out above. No 

objection was made to appellant's statement when it was 

made. Therefore, this Court will not determine error. 

Green v. Green (1978), 176 Mont. 532, 579 P.2d 1235; Dieruf 

v. Gollaher (1971), 156 Mont. 440, 481 P.2d 322. 

Appellant's attribution of statements to Kirkpatrick, 

in fact, did not indicate to whom they were made. The 

question then becomes whether Kirkpatrick's offered 

testimony was properly within the scope of rebuttal. 

Respondents argue Kirkpatrick would have testified that the 

context of the statement appellant attributed to him was a 

discussion of appellant's adherence to tne no-research, 

no-publication philosophy of a faction of the EMC faculty. 

In that context, according to respondents, Kirkpatrick would 

have testified he had discussed his disappointment with 

appellant's research and publication record. 

Nhile respondents carefully set out this argument in 

their brief, they made no such offer to the District Court. 

in the absence of an offer of proof to the District Court, 

tnis Court will not review the ruling. Tague v. John 

Caplice Co. (1903), 28 Mont. 51, 72 P. 297; Trogdon v. 

Kanson Sheep Co. (1914), 49 Mont. 4, 139 P.% 792; Runkle v. 

Burlington Northern (1980), - Mont . , 613 P.2d 982, 37 

St.Rep. 995. 

Affirmed. 

/ 

Justice 



We concur: 

'%u*-&.4% 
Chief Justice n 

&norable Robert M. Holter, 
District Judge, sitting in 
place of Mr. Justice Sheehy / 



M r .  J u s t i c e  Frank B. Morrison,  J r . ,  d i s s e n t i n g :  

I r e s p e c t f u l l y  d i s s e n t  from t h e  m a j o r i t y  op in ion .  

I do n o t  t a k e  i s s u e  wi th  t h e  f a c t s  a s  they a r e  se t  

f o r t h  i n  t h e  m a j o r i t y  op in ion .  However, they  need t o  be  

supplemented. 

I n  a d d i t i o n  t o  t h e  f a c t s  se t  f o r t h  i n  t h e  m a j o r i t y  

op in ion ,  i t  i s  impor tan t  t o  no te  t h a t  t h e  a p p e l l a n t ,  M.  

I q b a l  Akhtar ,  s igned  a  c o n t r a c t  f o r  t h e  school  yea r  1978-79. 

On May 23, 1977, t h e  p r e s i d e n t  of Eas t e rn  Montana Col lege  

i s s u e d  a  memorandum con ta in ing  t e n u r e  p o l i c y .  That  document 

provided,  i n  p a r t :  

"By long t r a d i t i o n ,  t h e  primary r e s p o n s i b i l i t y  
f o r  t e n u r e  d e c i s i o n s  must r e s t  w i th  o n e ' s  
co l l eagues  i n  h i s  department f o r  they a r e  
b e s t  q u a l i f i e d  t o  judge t h e  proba t ionary  f a c u l t y  
member and t o  a s s e s s  h i s  r o l e  i n  t h e  p l a n s  f o r  
t h e  f u t u r e  of t h e  department.  The AAUP 'Red- 
book' upon which much of t h e  C o l l e c t i v e  Bargain- 
i n g  Con t r ac t  has  been based s t a t e s  c l e a r l y ,  page 
n ine ,  'S ta tement  on Procedura l  S tandards  i n  
t h e  Renewal o r  Non-renewal of Facu l ty  Appoint- 
ment ' ,  t h a t  ' Facu l ty  s t a t u s  and r e l a t e d  m a t t e r s  
a r e  p r i m a r i l y  a f a c u l t y  r e s p o n s i b i l i t y .  Any 
recommendation regard ing  renewal of t e n u r e  
should be  reached by t h e  a p p r o p r i a t e  f a c u l t y  
group i n  accordance wi th  procedures  approved 
by t h e  f a c u l t y . '  The 'Redbook' f u r t h e r  s t a t e s  
t h a t  'The consc i en t ious  judgment of t h e  candi-  
d a t e ' s  depar tmenta l  autonomy i n  p r o f e s s i o n a l  
judgments i s  t o  p r e v a i l .  ' (p.12) I t  would 
be i n a p p r o p r i a t e  f o r  me t o  i n t e r f e r e  w i th  
t h a t  recommendation f o r  o t h e r  t han  procedura l  
reasons  except  under e x t r a o r d i n a r y  circumstan- 
ce s . "  (Emphasis added.) - 

The a p p e l l a n t  was denied t e n u r e  a l though  he  r ece ived  a  

f a v o r a b l e  recommendation from t h e  c o l l e g e  "rank and t e n u r e  

committee." Under t h e  p rev ious ly  announced p o l i c y  such 

a c t i o n  would on ly  be taken  where it appeared t o  t h e  p r e s i d e n t  

t h a t  " ex t r ao rd ina ry  c i rcumstances"  e x i s t e d  f o r  o v e r r i d i n g  

t h e  committee 's  recommendation. 

The e f f e c t  of  such an announced p o l i c y  was t h e  s u b j e c t  



of d i s c u s s i o n  by t h i s  Court  i n  Gates v .  L i f e  of Montana 

Insurance  Co. (1982) ,  39 St.Rep. 16,  and Nye v. Department 

of L ives tock  (1982) ,  39 St.Rep. 49 .  I n  Gates ,  t h e  employer 

had promulgated c e r t a i n  personnel  p o l i c i e s  subsequent  t o  t h e  

t ime t h e  employee was h i r e d .  The Court  he ld  such promulgated 

p o l i c i e s  were n o t  p a r t  of t h e  employment c o n t r a c t ,  b u t  t h e  employee 

was e n t i t l e d  t o  t h e  b e n e f i t  of t hose  p o l i c i e s .  The fo l lowing  

e x c e r p t  i s  taken from t h e  C o u r t ' s  opinion:  

"The c i rcumstances  of t h i s  c a s e  a r e  t h a t  t h e  
employee e n t e r e d  i n t o  an employment c o n t r a c t  
t e rminable  a t  t h e  w i l l  of e i t h e r  p a r t y  a t  any 
t ime.  The employer l a t e r  promulgated a  hand- 
book of personne l  p o l i c i e s  e s t a b l i s h i n g  ce r -  
t a i n  procedures  wi th  r ega rd  t o  t e rmina t ions .  
The employer need n o t  have done s o ,  b u t  presum- 
ab ly  sought  t o  s ecu re  an o r d e r l y ,  coope ra t ive  
and l o y a l  work f o r c e  by e s t a b l i s h i n g  uniform 
p o l i c i e s .  The employee, having f a i t h  t h a t  she  
would be  t r e a t e d  f a i r l y ,  then  developed t h e  
peace of mind a s s o c i a t e d  wi th  job s e c u r i t y .  
I £  t h e  employer has f a i l e d  t o  fo l low i t s  own -- - -- 
p o l i c i e s ,  t h e  peace of m i n d o f  --- i t s  employees 
i s  s h a t t e r e d  and an i n j u s t i c e  i s  done. - -- -- 

"We hold  t h a t  a  covenant of good f a i t h  and 
f a i r  d e a l i n g  was implied i n  t h e  employment 
c o n t r a c t  t o  t h e  a p p e l l a n t .  There remains a  
genuine i s s u e  of m a t e r i a l  f a c t  which p rec ludes  
a  summary judgment, i . e . ,  whether t h e  respon- 
d e n t  f a i l e d  t o  a f f o r d  a p p e l l a n t  t h e  p roces s  
r equ i r ed  and i f  s o ,  whether t h e  respondent  
thereby  breached t h e  covenant of good f a i t h  
and f a i r  dea l ing . "  G a t e s ,  39 St.Rep. a t  20. 
(Emphasis added.)  

The c rux  of Gates i s  t h a t ,  once an employer has  announced 

a  p o l i c y ,  t h e  employer must fo l low t h e  p o l i c y  even though it 

i s  n o t  p a r t  of t h e  employment c o n t r a c t .  We he ld  t h a t  "good 

f a i t h  and f a i r  dea l ing"  mandates such a  p rocess .  

I n  Nye, - a  s t a t e  employee was promoted and then  fired. 

One i s s u e  on appea l  w a s  whether a  c la im f o r  "wrongful d i s cha rge"  

could l i e .  This  Court  h e l d  t h a t  employment p o l i c i e s  must be  

fol lowed and t h a t  f a i l u r e  t o  do s o  may r ende r  t h e  employer 

l i ab le  f o r  t h e  t o r t  of "wrongful d i s cha rge . "  The employee 

involved was s u b j e c t  t o  " t e rmina t ion  a t  w i l l . "  The fo l lowing  



e x c e r p t s  a r e  t aken  from t h e  C o u r t ' s  r e c e n t  opinion:  

"The de t e rmina t ion  of whether t h e  cause  of 
a c t i o n  a r i s e s  rests upon whether an u n f a i r  
o r  u n j u s t i f i e d  t e rmina t ion  was i n  v i o l a t i o n  
of p u b l i c  po l i cy .  

"Po l i cy  3-0130 s t a t e s  t h a t  'when p u n i t i v e  
d i s c i p l i n e  i s  necessary ,  j u s t  cause ,  docu- 
mentat ion of  f a c t s  and due p roces s  a r e  r e -  
qu i r ed .  ' 

"We f i n d  t h a t  t h e  Department of  Livestock 
f a i l e d  t o  apply i t s  own r e g u l a t i o n s  t o  
Margaret  Nye, and t h e r e f o r e  v i o l a t e d  p u b l i c  
po l i cy . "  Nye, 39 St.Rep. a t  53-54. 

W e  he ld  i n  Nye - t h a t  an employer, who f a i l s  t o  fo l low 

i t s  own employment p o l i c i e s ,  may be l i a b l e  f o r  wrongful  

d i s cha rge .  Gates and - Nye, taken t o g e t h e r ,  have expanded t h e  

Montana law p e r t a i n i n g  t o  employer-employee r e l a t i o n s h i p s .  

The law enunc ia ted  i n  t h e s e  two c a s e s  c o n t r o l s  t h e  outcome 

of Akhtar v .  Eas t e rn  Montana College.  

The record  i n  t h e  c a s e  be fo re  us  i s  devoid of evidence 

which could  c o n s t i t u t e  " ex t r ao rd ina ry  c i rcumstances ."  Under 

t h e  employment p o l i c y  a r t i c u l a t e d  by t h e  c o l l e g e  p r e s i d e n t  

on May 2 3 ,  1977, " ex t r ao rd ina ry  c i rcumstances"  prov ide  t h e  

only  b a s i s  f o r  o v e r r i d i n g  a  recommendation of t h e  rank and 

t e n u r e  committee. Here, t h e  recommendation of t h e  committee 

was n o t  fol lowed,  and no ex t r ao rd ina ry  c i rcumstances  were 

shown . 
Although t h i s  a p p e l l a n t  sought t e n u r e  and w a s  den ied ,  

t h e  r e s u l t  of t h e  p roces s  was t o  t e r m i n a t e  h i s  s e r v i c e s .  

The c a s e  cannot ,  t h e r e f o r e ,  be d i s t i n g u i s h e d  from Gates -- and 

Nye. - 
I would remand t h i s  c a s e  t o  t h e  a d m i n i s t r a t i v e  l e v e l  

w i th  i n s t r u c t i o n s  t o  implement t h e  e x i s t i n g  c o l l e g e  employment 

p o l i c i e s  and make a p p r o p r i a t e  

I j o i n  i n  t h e  d i s s e n t  o f  


