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Ivlr. J u s t i c e  John Conway H a r r i s o n  d e l i v e r e d  t h e  Opin ion  o f  
t h e  C o u r t .  

T h i s  a p p e a l  a r i s e s  o u t  o f  t h e  F o u r t h  J u d i c i a l  D i s -  

t r i c t ,  County of  M i s s o u l a ,  S t a t e  of Montana,  from an o r d e r  

d i r e c t i n g  t h e  w i f e  t o  s p e c i f i c a l l y  pe r fo rm a  s e p a r a t i o n  

agreement  t h a t  had been e n t e r e d  i n t o  w i t h  t h e  husband i n  

1976  and i n c o r p o r a t e d  i n t o  t h e  d i s s o l u t i o n  d e c r e e  o f  A p r i l  

27, 1976.  S p e c i f i c  per formance  c o n s i s t e d  of  w i f e ' s  e x e c u t -  

i n g  q u i t c l a i m  d e e d s  f o r  c e r t a i n  mining p r o p e r t i e s ,  upon 

which a  c l o u d  t o  t i t l e  a p p a r e n t l y  e x i s t e d  because  t h e y  had 

a t  one  t i m e  been h e l d  by t h e  p a r t i e s  a s  husband and w i f e .  

The w i f e  responded  t o  h e r  h u s b a n d ' s  s u i t  f o r  s p e c i -  

f i c  pe r fo rmance  by r e q u e s t i n g ,  among o t h e r  t h i n g s ,  t h a t  t h e  

1976 p r o p e r t y  s e t t l e m e n t  be s e t  a s i d e  a s  u n c o n s c i o n a b l e  and 

a f r a u d  on t h e  c o u r t .  Two l e n g t h y  h e a r i n g s  were h e l d  i n  

J u l y  and  A u g u s t ,  1 9 8 0 ,  f o l l o w e d  b y  t h e  c o u r t ' s  o r d e r  

d i r e c t i n g  t h e  w i f e  t o  s i g n  t h e  d e e d s  and deny ing  h e r  mo t ion  

t o  s e t  a s i d e  t h e  p r o p e r t y  s e t t l e m e n t .  

The w i f e  s e t s  f o r t h  o n l y  two i s s u e s  t o  be c o n s i d e r e d .  

The husband s e t s  f o r t h  f i v e  i s s u e s  o u t  of  t h e  w i f e ' s  sug-  

g e s t e d  two, which we f i n d  more i n c l u s i v e  and u s e f u l  f o r  a  

p rope r  d i s c u s s i o n  of t h e  c a s e .  Those i s s u e s  a r e :  

1. Should t h e  t r i a l  c o u r t  have  s e t  a s i d e  t h e  d e c r e e  

of d i s s o l u t i o n  e n t e r e d  i n  t h i s  m a t t e r  on t h e  g r o u n d s  t h a t  i t  

was o b t a i n e d  by a  f r a u d  on t h e  c o u r t ?  

2 .  Is t h e  s e p a r a t i o n  agreement  e n t e r e d  i n t o  by t h e  

p a r t i e s  u n c o n s c i o n a b l e ?  

3 .  Is t h e  s e p a r a t i o n  ag reemen t  c o n t r a r y  t o  p u b l i c  

p o l  i c y ?  

4.  Is t h e  w i f e ' s  a t t a c k  on t h e  d e c r e e  of  d i s s o l u t i o n  

b a r r e d  by l a c h e s ?  



5. S h o u l d  t h e  t r i a l  c o u r t  h a v e  r e f u s e d  t o  e n f o r c e  

t h e  d e c r e e  o f  d i s s o l u t i o n  on t h e  g r o u n d s  t h a t  t h e  h u s b a n d  

came b e f o r e  i t  w i t h  u n c l e a n  h a n d s ?  

The p a r t i e s  w e r e  m a r r i e d  on March 2 7 ,  1 9 6 8 ,  a t  

Mackey,  I d a h o ,  and  h a v e  two c h i l d r e n .  E a r l y  i n  t h e  m a r r i a g e  

t h e y  moved t o  t h e  Thompson F a l l s ,  Montana ,  h e a d q u a r t e r s  o f  

t h e  U.S. Ant imony C o r p o r a t i o n .  The h u s b a n d  is employed  b y  

t h e  c o r p o r a t i o n  a s  manager  o f  m i n i n g ,  g e o l o g y  and  m e t a l -  

l u r g y .  H e  is a l s o  t h e  l a r g e s t  s t o c k h o l d e r  w i t h  a p p r o x i m a t e l y  

1 4  p e r c e n t  o f  t h e  i s s u e d  s h a r e s .  A t  t h e  t i m e  o f  t h e  d i s -  

s o l u t i o n ,  t h e  h u s b a n d  had b e t w e e n  6 6 0 , 0 0 0  and 8 0 0 , 0 0 0  s h a r e s  

v a l u e d  b y  v a r i o u s  p a r t i e s  f rom $.50 t o  $1 .50.  

The m a r r i a g e  was n o t  o n e  made i n  h e a v e n .  The w i f e ' s  

c o u n s e l  d e s c r i b e s  i t  a s  m e r c u r i a l ,  marked  by d i s a g r e e m e n t  

and  v i o l e n c e .  I n  1 9 7 4 ,  t h e  h u s b a n d  f i l e d  f o r  a  d i v o r c e  

a l l e g i n g  a d u l t e r y .  The w i f e  r e t a i n e d  M i s s o u l a  c o u n s e l ,  

b r i e f e d  him on h e r  c a s e  and  a s k e d  him t o  p r e p a r e  a  " p o s t -  

n u p t i a l  a g r e e m e n t  ." T h e r e a f t e r ,  t h e  w i f e  r e t u r n e d  t o  t h e  

home i n  Thompson F a l l s ,  and  t h e  p a r t i e s  a t t e m p t e d  a  r e c o n -  

c i l i a t i o n .  Bo th  p a r t i e s  a g r e e  t h e  r e a s o n s  f o r  t h e  r e c o n -  

c i l i a t i o n  were  t h e  c h i l d r e n .  D u r i n g  t h i s  p e r i o d ,  t h e  

h u s b a n d  d i s m i s s e d  t h e  o r i g i n a l  d i s s o l u t i o n  p r o c e e d i n g s .  

I n  1 9 7 6 ,  f o r  t h e  same r e a s o n s  g i v e n  i n  h i s  o r i g i n a l  

c a u s e ,  t h e  h u s b a n d  r e i n s t i t u t e d  t h e  d i s s o l u t i o n  o f  t h e  

m a r r i a g e .  T h i s  t ime,  t h e  w i f e  o b t a i n e d  t h e  s e r v i c e s  o f  

a n o t h e r  a t t o r n e y  who s e r v e d  h e r  t h r o u g h o u t  t h e  s e c o n d  

d i s s o l u t i o n  p r o c e e d i n g s .  Numerous m e e t i n g s  w e r e  h e l d  b y  t h e  

new c o u n s e l  w i t h  t h e  w i f e  and t h e  h u s b a n d ' s  c o u n s e l .  A g a i n ,  

a  f u l l  d i s c l o s u r e  o f  t h e  p r o p e r t y  i n v o l v e d  was d i s c u s s e d ,  

and t h e  w i f e  was a d v i s e d  by c o u n s e l  a s  t o  h e r  r i g h t s  t o  t h e  



p r o p e r t y  of  t h e  c o u p l e .  I n  f a c t ,  b o t h  c o u n s e l  employed by 

t h e  w i f e ,  t h e  f i r s t  who a d v i s e d  h e r  i n  1974 on t h e  " p o s t -  

n u p t i a l  agreement"  and t h e  second  who r e p r e s e n t e d  h e r  on t h e  

" p r o p e r t y  s e t t l e m e n t ,  s u p p o r t  and  c u s t o d i a l  a y r e e m e n t , "  

a d v i s e d  h e r  t h a t  s h e  c o u l d ,  i f  s h e  c o n t e s t e d  t h e  d i s s o l u -  

t i o n ,  " g e t  more p r o p e r t y . "  The t r i a l  c o u r t  n o t e d  i n  i t s  

Conc lus ion  o f  Law XIII: 

"The C o u r t  would,  under  t h e  c i r c u m s t a n c e s  o f  
t h i s  c a s e ,  o r d i n a r i l y  c o n s i d e r  t h e  M a r i t a l  
and P r o p e r t y  S e t t l e m e n t  u n c o n s c i o n a b l e .  How- 
e v e r ,  t h e  Respondent  was r e p r e s e n t e d  by a  
v e r y  compe ten t  and knowledgeable  a t t o r n e y .  
She  e n t e r e d  i n t o  t h e  P r o p e r t y  S e t t l e m e n t  
Agreement w i t h  a  f a i r l y  c o m p l e t e  knowledge o f  
t h e  m a r i t a l  a s s e t s  and d e s p i t e  t h e  p r o t e s t a -  
t i o n s  of  h e r  c o u n s e l  t h a t  he  f e l t  t h e  prop- 
e r t y  s e t t l e m e n t  was n e i t h e r  f a i r  nor  e q u i t -  
a b l e  and h i s  a d v i c e  t h a t  i f  s h e  went t o  Cour t  
on t h e  p r o p e r t y  a s p e c t s  of t h e  c a s e  s h e  c o u l d  
p r o b a b l y  g e t  more." 

However, n e a r l y  two y e a r s  a f t e r  t h e  f i r s t  f i l i n g  by 

t h e  husband ,  t h e  w i f e  d i r e c t e d  h e r  a t t o r n e y  t o  p r e p a r e  f o r  

s i g n a t u r e  t h e  s e p a r a t i o n  agreement  s h e  now wan t s  t o  s e t  

a s i d e  on t h e  b a s i s  of  f r a u d  upon t h e  c o u r t ,  c o e r c i o n  and 

u n c o n s c i o n a b i l  i t y .  

The s e p a r a t i o n  ayreement  gave  t h e  w i f e  f o u r  l o t s  i n  

Mackey, Idaho ,  w i t h  improvements  t h e r e o n ,  i n c l u d i n g  a  house  

f r e e  and c l e a r  o f  l i e n s  and encumbrances ,  a l l  t h e  f u r n i t u r e  

i n  t h e  house  i n  Thompson F a l l s ,  a t t o r n e y  f e e s ,  moving 

e x p e n s e s ,  $2 ,500 ,  and ma in t enance  o f  $200 p e r  month f o r  f o u r  

y e a r s .  The t o t a l  amount t o  h e r  i n  money and p r o p e r t y  was 

The husband f a r e d  much b e t t e r .  He r e c e i v e d  t h e  f a m i l y  

horne i n  Thompson F a l l s  and t h e  n i n e t y - n i n e  a c r e s  on which i t  

was l o c a t e d ,  a l l  t h e  s t o c k  i n  U.S. Antimony C o r p o r a t i o n ,  an  

a i r p l a n e ,  a  p i ckup  t r u c k ,  and bank a c c o u n t s  amount ing t o  



a p p r o x i m a t e l y  $5,800.  The t o t a l  v a l u e  of  t h e  p r o p e r t y  was 

between $227,000 t o  $422,500 depending  on t h e  v a l u e  g i v e n  

t h e  s t o c k .  

Of s p e c i a l  n o t e  i n  a r r i v i n g  a t  t h e  v a l u e  of  t h e  s t o c k  

is t h a t ,  a t  t h e  t ime  of  t h e  d i s s o l u t i o n ,  t h e  s t o c k  was 

r e s t r i c t e d  by S e c u r i t y  and Exchange r u l e s  which c o u l d  have 

r e s u l t e d  i n  t h e  husband r e c e i v i n g  a  p r i c e  d i s c o u n t  o f  a s  

rnuch a s  50 p e r c e n t  i f  he  had s o l d  o r  t r a n s f e r r e d  a  s u b s t a n -  

t i a l  p o r t i o n  of t h e  same. The husband t e s t i f i e d  t h a t  a t  t h e  

t i m e  o f  d i s s o l u t i o n  he had 660,000 s h a r e s .  During t h e  f i r s t  

t r a d i n g  q u a r t e r  of  1976,  f r e e  t r a d i n g  s t o c k  had a  v a l u e  o f  

$ .a875 t o  $1.00 p e r  s h a r e .  I n  a d d i t i o n ,  d u r i n g  t h e  f i r s t  

q u a r t e r  of  1976 ,  t h e  c o r p o r a t i o n  was i n  s e r i o u s  f i n a n c i a l  

t r o u b l e .  The company ' s  p r i m a r y  p r o d u c t  was b a t t e r y  g r a d e  

ant imony.  The marke t  f o r  t h i s  p r o d u c t  c o l l a p s e d  i n  1975  

when t h e  a u t o m o b i l e  i n d u s t r y  s w i t c h e d  t o  a  c a l c i u m  l e a d  

b a t t e r y .  Due t o  t h e  s w i t c h ,  c o r p o r a t e  p r o f i t s  went from 

$200,000 i n  1975 t o  a  l o s s  o f  $213,000 i n  1976. S u b s t a n t i a l  

l o s s e s  o c c u r r e d  i n  s u b s e q u e n t  y e a r s  a s  w e l l .  On A p r i l  1, 

1976,  t h e  company was b a r e l y  a b l e  t o  make i t s  p a y r o l l .  

S h o r t l y  a f t e r  t h e  d i s s o l u t i o n ,  t h e  husband had t o  p e r s o n a l l y  

g u a r a n t e e  a  s m a l l  b u s i n e s s  l o a n  o f  $300,000 t o  s a v e  t h e  

o p e r a t i o n s .  S i n c e  1976 t h e  company h a s  had t o  g e t  i n t o  

e x t e n s i v e  r e s e a r c h  o p e r a t i o n s  t o  f i n d  a  u se  f o r  a  p r e v i o u s l y  

s a l a b l e  p r o d u c t .  A l l  of  t h e s e  f a c t s  were known t o  t h e  w i f e  

and h e r  a t t o r n e y  i n  d e c i d i n g  whether  t o  t r y  t o  o b t a i n  some 

of t h e  s t o c k  i n  t h e  p r o p e r t y  s e t t l e m e n t .  The d e c i s i o n  o f  

t h e  w i f e  was n o t  t o  do s o .  

The w i f e  now a l l e g e s  t h a t  t h e  husband p e r s o n a l l y  

a t t e m p t e d  t o  p e r s u a d e  o r  c o e r c e  h e r  i n t o  t a k i n g  t h e  one- 



s i d e d  p r o p e r t y  agreement  ~ y  t h r e a t e n i n g  t o  g e t  c u s t o d y  o f  

t h e  c h i l d r e n .  I n  a d d i t i o n ,  t h e  w i f e  a l l e g e s  t h a t  t h e  

s e p a r a t i o n  agreement  approved  by t h e  c o u r t  is f a u l t y  b e c a u s e  

i t  d o e s  n o t  c o n t a i n  an i n v e n t o r y  of  t h e  m a r i t a l  a s s e t s  b u t  

m e r e l y  l i s t s  what t h e  w i f e  is t o  r e c e i v e  and l e a v e s  t h e  r e s t  

t o  t h e  husband.  

The D i s t r i c t  C o u r t  was a l s o  c o n s i d e r i n g  t h e  h u s b a n d ' s  

p e t i t i o n  f o r  s p e c i f i c  per formance .  The U .  S. Antimony Cor- 

p o r a t i o n  owned mining c l a i m s  i n  b o t h  Montana and Idaho .  I n  

1979,  t h r e e  y e a r s  a f t e r  t h e  d i s s o l u t i o n ,  t h e  c o r p o r a t i o n  

s o u g h t  t o  s e l l  t h e  Idaho  p r o p e r t i e s  and t o  g r a n t  an easement  

t o  t h e  F o r e s t  S e r v i c e  o v e r  some of t h e  Montana p r o p e r t i e s .  

A t i t l e  s e a r c h  r e v e a l e d  a  c l o u d  on t h e  t i t l e  i n v o l v i i ~ g  t h e  

w i f e ' s  name. 

A t  t h e  t i m e  o f  i t s  a c q u i s i t i o n ,  t h e  husband took  t h e  

Idaho  p r o p e r t y  i n  h i s  own name. He l a t e r  a s s i g n e d  a l l  r i g h t s  

t o  a  p r e d e c e s s o r  c o r p o r a t i o n  of  U.S. Antimony C o r p o r a t i o n  

and was r e imbursed  by t h e  c o r p o r a t i o n  f o r  t h e  downpayment. 

The c o r p o r a t i o n  p a i d  a l l  sums r ema in ing  on c o n t r a c t .  S i n c e  

he was m a r r i e d  t o  t h e  w i f e  a t  t h e  t i m e  of  a c q u i s i t i o n ,  t h e  

q u e s t i o n  of  an i n c h o a t e  r i g h t  i n  h e r  a r o s e ,  based  on t h e  

m a r i t a l  r e l a t i o n s h i p .  

The a c q u i s i t i o n  o f  t h e  Montana p r o p e r t i e s  was hand led  

i n  much t h e  same f a s h i o n ,  e x c e p t  bo th  t h e  w i f e  and husband 

s i g n e d  t h e  p a p e r s  a c q u i r i n g  t h e  p r o p e r t y ,  a n d ,  on a d v i s e  o f  

t h e  c o r p o r a t i o n ' s  c o u n s e l ,  t h e y  s i g n e d  o n l y  a  m i n e r a l  deed  

i n  t r a n s f e r r i n g  t h e  c l a i m s  t o  t h e  company. A s  was done on 

t h e  Idaho  p r o p e r t y ,  t h e  husband was f u l l y  r e imbursed  f o r  h i s  

downpayment, and t h e  company p a i d  t h e  r ema inde r .  The r e c o r d  

i n d i c a t e s  n e i t h e r  of t h e  p a r t i e s  i n t e n d e d  t o  keep  any  



i n t e r e s t  i n  t h e  c l a i r n s  o r  s u r f a c e  r i g h t s  and t h a t  n e i t h e r  

p a i d  money f o r  which  t h e y  were  n o t  r e i m b u r s e d .  The m e t h o d s  

u s e d  i n  a c q u i r i n g  t h e  p r o p e r t i e s  b y  t h e  c o r p o r a t i o n  is 

common i n  t h e  i n d u s t r y .  

The f i r s t  i s s u e  is  w h e t h e r  t h e  D i s t r i c t  C o u r t  s h o u l d  

h a v e  s e t  a s i d e  t h e  d e c r e e  o f  d i s s o l u t i o n  on t h e  g r o u n d s  t h a t  

i t  was o b t a i n e d  by a  f r a u d  upon t h e  c o u r t .  T h i s  i s s u e  is 

n o t  o n e  o f  f i r s t  i m p r e s s i o n  i n  Montana .  T h i s  C o u r t  r e c e n t l y  

c o l ~ s i d e r e d  t h e  i s s u e  i n  P i l a t i  v .  P i l a t i  ( 1 9 7 9 ) ,  Mont. - 

, 592 P.2d 1 3 7 4 ,  36 S t . R e p .  6 1 9 ,  and i n  e a r l i e r  c a s e s  - 

b e f o r e  t h e  C o u r t .  S e e ,  I n  R e  Bad Y e l l o w  H a i r  ( 1 9 7 3 ) ,  1 6 2  

Mont. 1 0 7 ,  509 P.2d 9; S e l w a y  v .  B u r n s  ( 1 9 6 7 ) ,  1 5 0  Mont. 1,  

429 P.2d 640 .  However,  t h e  f a c t  s i t u a t i o n  h e r e  d i f f e r s  f rom 

t h a t  o f  P i l a t i .  

I n  P i l a t i  t h e  p a r t i e s  were m a r r i e d  when t h e  w i f e  was 

s i x t e e n  y e a r s  o f  a g e  and t h e  h u s b a n d  was t h i r t y - e i g h t .  The 

m a r r i a g e  l a s t e d  t h i r t e e n  y e a r s ,  and  t h e  p a r t i e s  had two 

c h i l d r e n .  The w i f e  had a  n i n t h  g r a d e  e d u c a t i o n  and h a d  

n e v e r  b e e n  employed p r i o r  t o  t h e  m a r r i a g e .  The h u s b a n d  h e l d  

b o t h  a  B a c h e l o r ' s  and a  P l a s t e r ' s  d e g r e e ,  was w o r k i n g  on  a  

Ph.D. a n d ,  a c c o r d i n g  t o  t h e  b r i e f s ,  h e  had  a  J . D .  H e  n o t  

o n l y  was b o t h  a  r a n c h e r  and a  h i g h  s c h o o l  t e a c h e r  b u t  had  

c o r ~ s i d e r a b l e  e x p e r i e n c e  i n  r e a l  e s t a t e  a p p r a i s a l s .  The 

r e c o r d  i n  P i l a t i  i n d i c a t e d  t h e  h u s b a n d  h a n d l e d  a l l  t h e  

f i n a n c e s  o f  t h e  f a m i l y  t o  t h e  e x t e n t  o f  p u r c h a s i n g  e v e r y -  

t h i n g ,  i n c l u d i n g  g r o c e r i e s  and c l o t h i n g .  The w i f e  knew 

n o t h i n g  o f  t h e  p a r t i e s '  f i n a n c i a l  s t a t u s  w h i c h ,  i t  was 

a l l e g e d ,  was d e l i b e r a t e l y  k e p t  s e c r e t  f rom h e r .  

In t h e  i n s t a n t  c a s e  t h e  r e c o r d  d o e s  n o t  i n d i c a t e  how 

much e d u c a t i o n  t h e  w i f e  h a d .  I t  would a p p e a r  s h e  d i d  h a v e  a 



j ob  of  some s t a t u s  a t  t h e  t i m e  t h e  c o u p l e  met and were 

m a r r i e d .  The c o u r t  i n  i ts  Conc lus ion  of Law V I I I  no t ed  t h a t  

t h e  m a r i t a l  p r o p e r t y  s e t t l e m e n t  ag reemen t  was e n t e r e d  i n t o  

by t h e  w i f e  w i t h  f u l l  knowledge of  t h e  p r o p e r t y  owned by t h e  

p a r t i e s  and i ts  v a l u e .  Conc lus ion  o f  Law I X  i n d i c a t e d  t h a t  

s h e  was r e p r e s e n t e d  by competen t  c o u n s e l  i n  n e g o t i a t i o n s  o f  

t h e  p r o p e r t y  s e t t l e m e n t  ag reemen t .  C o n c l u s i o n  of  Law X 

i n d i c a t e d  t h a t  s h e  c o n s e n t e d  t o  t h e  p r o p e r t y  ag reemen t ,  and 

t h e  p r o p e r t y  agreement  was g i v e n  f r e e l y  and v o l u n t a r i l y  

w i t h o u t  f r a u d ,  o v e r r e a c h i n g  o r  undue i n f l u e n c e .  

I n  a d d i t i o n ,  a t  t h e  two h e a r i n g s  t h e r e  was c o n s i d e r -  

a b l e  t e s t i m o n y  i n d i c a t i n g  t h a t  bo th  c o u n s e l  who r e p r e s e n t e d  

t h e  w i f e ,  t h e  a t t o r n e y  o r i g i n a l l y  h i r e d  by h e r  i n  1974 and 

t h e  a t t o r n e y  who drew up t h e  p r o p e r t y  s e t t l e m e n t  ag reemen t  

f o r  h e r  i n  1976 ,  a d v i s e d  h e r  f u l l y  a s  t o  t h e  f a c t  t h a t  s h e  

p r o b a b l y  cou ld  g e t  more p r o p e r t y  i f  s h e  went t o  t r i a l .  

C l e a r l y ,  we do n o t  have  a  p e t i t i o n e r  i n  t h e  same s t a t u s  a s  

t h e  p e t i t i o n e r  i n  P i l a t i  v .  P i l a t i ,  s u p r a .  

A t  t h e  h e a r i n g s  b o t h  c o u n s e l  f o r  husband and w i f e  

t e s t i f i e d .  T h e i r  t e s t i m o n y  i n d i c a t e d  t h a t ,  d u r i n g  t h e  t i m e  

of  d r a f t i n g  t h e  p r o p e r t y  s e t t l e m e n t  ag reemen t  and t h e  d i s -  

s o l u t i o n  of  t h e  m a r r i a g e ,  t h e r e  were a t  l e a s t  t e n  c o n f e r -  

e i l ce s ,  e i t h e r  p e r s o n a l  o r  by t e l e p h o n e ,  o f  some ex tended  

l e n g t h ,  where c o u n s e l  l a i d  f o r t h  a l l  of t h e  f a c t s  c o n c e r n i n g  

t h e  p r o p e r t y  i n v o l v e d .  The re  was n o t h i n g  l e f t  under  t h e  

t a b l e  a t  t h e  t ime  t h e  p a r t i e s  s i g n e d  t h e  agreement .  I n  

a d d i t i o n ,  i t  is t o  be remembered t h a t  t h e  f a c t s  i n d i c a t e d  

t h a t  t h e  w i f e  b r o u g h t  t h e  p r o p o s a l  f o r  t h e  p r o p e r t y  s e t t l e -  

ment t o  h e r  c o u n s e l  and d i r e c t e d  him t o  p u t  i t  i n t o  l e g a l  

form and o b t a i n  t h e  d i s s o l u t i o n  a s  soon a s  p o s s i b l e .  A t  



t h a t  t i m e ,  c o u n s e l  a d v i s e d  h e r  a s  t o  h e r  r i g h t s ,  a s  he had 

p r e v i o u s l y  done ,  and i n d i c a t e d  t h a t  he d i d  n o t  t h i n k  i t  was 

a good agreement .  However, t h e  w i f e  i n s i s t e d  on hav ing  i t  

f i n a l i z e d  and ,  a t  t h a t  t i m e ,  i n d i c a t e d  none of  t h e  p r e s s u r e s  

t h a t  have been c a l l e d  t o  a t t e n t i o n  i n  o t h e r  c a s e s  where such  

ag reemen t s  have been s e t  a s i d e .  

The w i f e  u r g e s  t h i s  Cour t  t o  a d o p t  I n  Re M a r r i a g e  o f  

Gonza lez  ( 1 9 7 6 ) ,  57 Cal.App.3d 736, 129 Ca l .Rp t r .  566. 

Gorlzalez is unique  i n  t h a t  t h e  h u s b a n d ' s  mere t h r e a t  t o ,  

i n t e r  a l i a ,  t a k e  i l l e g a l  c u s t o d y  of  t h e  c h i l d r e n  c o n s t i t u t e d  

d u r e s s  s u f f i c i e n t  enough f o r  r e s c i s s i o n  of  t h e  c o n t r a c t .  

Bu t ,  Gonza lez  is n o t  a p p l i c a b l e  h e r e  f o r  i n  t h i s  c a s e  t h e  

husband f i l e d  t h e  p e t i t i o n  a l l e g i n g  a d u l t e r y ,  a  f a c t  t h a t  

a p p a r e n t l y  t h e  w i f e  d i d  n o t  want t o  be made p u b l i c  by g o i n g  

t o  t r i a l  because  i t  might  p r e v e n t  h e r  from g e t t i n g  h e r  

c h i l d r e n .  I n  Gonza lez  t h e  w i f e ,  n o t  t h e  husband ,  f i l e d  t h e  

p e t i t i o n  f o r  a p p a r e n t l y  good r e a s o n s .  I n  Gonza lez  t h e  w i f e  

t e s t i f i e d  t h a t  s h e  was so  " d i s t r a u g h t  and w o r r i e d  a b o u t  t h e  

c l ~ i l d r e n "  t h a t  s h e  d i d  n o t  remember s i g n i n g  t h e  p e t i t i o n .  

Tha t  is n o t  t h e  c a s e  h e r e .  A s  p r e v i o u s l y  n o t e d ,  t h e  w i f e  

b r o u g h t  t h e  s e t t l e m e n t  s h e  wanted t o  h e r  a t t o r n e y  t o  p u t  i n  

l e g a l  form. C e r t a i n l y  s h e  knew what i t  c o n t a i n e d .  I n  

Gonza lez  t h e  c o u r t  found t h a t  t h e  w i f e  was t h r e a t e n e d  t h a t ,  

i f  s h e  d i d  n o t  s i g n  when s h e  d i d ,  s h e  would l o s e  e v e r y t h i n g .  

Here ,  t h e  w i f e  knew what s h e  was g e t t i n g  and knew what h e r  

husband was g e t t i n g .  F u r t h e r ,  s h e  knew of  h e r  r i g h t  t o  s e e k  

more i n  c o u r t .  

The w i f e  a r g u e s  t h a t  t h e  s e p a r a t i o n  agreement  must 

c o n t a i n  a  f u l l  i n v e n t o r y  of  a l l  t h e  a s s e t s  owned by t h e  

p a r t i e s  i n  o r d e r  f o r  t h e  c o u r t  t o  p a s s  upon i t s  c o n s c i o n -  



a b i l i t y .  F u r t h e r ,  s h e  c o n t e n d s  t h e  f a i l u r e  t o  i n c l u d e  such  

i n v e n t o r y  is a  f r a u d  upon t h e  c o u r t  under  P i l a t i .  I n d e e d ,  

t h i s  Cour t  h a s  i n d i c a t e d  t h a t  a  f u l l  i n v e n t o r y  o f  t h e  a s s e t s  

shou ld  be made. However, w e  have n o t  h e l d  t h a t  a  l a c k  of  an  

i n v e n t o r y  is f r a u d  upon t h e  c o u r t .  We n o t e d  i n  P i l a t i  t h a t  

t h e  f r a u d  was t h e  f a i l u r e  t o  d i s c l o s e  a l l  t h e  a s s e t s  t o  t h e  

w i f e ,  n o t  t h e  f a i l u r e  t o  d i s c l o s e  a l l  t h e  a s s e t s  t o  t h e  

c o u r t .  Here ,  w h i l e  t h e  c o u r t  may n o t  have been f u l l y  

a d v i s e d  a s  t o  a l l  p r o p e r t y  owned by t h e  p a r t i e s ,  t h e  r e c o r d  

shows t h e  c o u r t  was n o t  c o n f u s e d  by t h e  o m i s s i o n  of  a  f u l l  

i n v e n t o r y  from t h e  s e p a r a t i o n  ag reemen t .  

The w i f e  c i t e s  Hami l ton  v.  Hami l ton  ( 1 9 8 0 ) ,  - Mont. 

, 607 P.2d 1 0 2 ,  37 St .Rep.  2 4 7 ,  i n  s u p p o r t  of  h e r  a rgu -  - 

ment t h a t  t h e  s e p a r a t i o n  agreement  must  l i s t  a l l  p r o p e r t y  

owned by t h e  p a r t i e s .  Hami l ton  is n o t  a p p l i c a b l e  h e r e .  

Hami l ton  invo lved  a  c o n t e s t e d  p r o p e r t y  d i s t r i b u t i o n ,  and t h e  

problem i n  t h a t  c a s e  was t h a t  t h e  t r i a l  c o u r t  d i d  n o t  make 

f i n d i n g s  s u f f i c i e n t  t o  a l l o w  t h i s  C o u r t  t o  r ev i ew i t s  

d e c i s i o n .  

Where, a s  h e r e ,  t h e  t o t a l i t y  o f  t h e  c i r c u m s t a n c e s  

s u p p o r t  t h e  t r i a l  c o u r t ' s  f i n d i n g s  t h a t  t h e r e  was no d u r e s s  

o r  c o e r c i o n ,  t h i s  Cour t  w i l l  n o t  r e v e r s e  t h e  d e c i s i o n  u n l e s s  

i t  is c l e a r l y  e r r o n e o u s .  The f a c t s  of  e a c h  c a s e  w i l l  v a r y  

s u b s t a n t i a l l y .  We r e c o g n i z e  i t  is a  common p r a c t i c e  t o  

r a i s e  t h e  i s s u e  of  c h i l d  c u s t o d y  i n  many, i f  n o t  m o s t ,  

m a r r i a g e  d i s s o l u t i o n  a c t i o n s .  By t h i s  o p i n i o n  we do n o t  

encourage  a  c h a l l e n g e  of  n e g o t i a t e d  p r o p e r t y  s e t t l e m e n t  

a g r e e m e n t s  where c u s t o d y  r i g h t s  have  been s e t t l e d  on an 

a r m ' s  l e n g t h  b a s i s  a s  h e r e .  I t  would o n l y  be an e x c e p t i o n a l  

c a s e  where we would c o n s i d e r  t h e  f a c t o r s  c o n s i d e r e d  by t h e  



C a l i f o r n i a  c o u r t  i n  Gonza lez ,  s u p r a .  

We n o t e  f u r t h e r  t h a t  i n  t h e  c a s e  of W i n t e r s  v .  

W i n t e r s  ( 1 9 8 0 ) ,  Ivlont . , 61fl P.2d 1165,  37 St .Rep.  

8 4 7 ,  we h e l d  t h a t  a  t h r e a t  t o  r e p u t a t i o n  d o e s  n o t  v i t i a t e  a 

p a r t y ' s  c o n s e n t .  T h e r e ,  t h e  w i f e  d i s c o v e r e d  t h a t  h e r  

husband had engaged i n  a d u l t e r o u s  r e l a t i o n s h i p s  and demanded 

t h a t  he  pay a  c e r t a i n  sum o f  money p e r  month a s  p a r t  o f  t h e  

p r o p e r t y  s e t t l e m e n t  agreement  o r  s h e  would d r a g  h e r  hus-  

b a n d ' s  l o v e r ' s  name t h r o u g h  t h e  mud. I n  a  s u b s e q u e n t  pro- 

c e e d i n g ,  t h e  husband a l l e g e d  t h a t  t h i s  was f r a u d  and d u r e s s ,  

b u t  t h e  c o u r t  h e l d  i t  was n o t .  While  W i n t e r s  is  d i f f e r e n t  

from t h e  p r e s e n t  c a s e  because  t h e  t h r e a t  was t o  a  p e r s o n  who 

was n o t  a  p a r t y ,  t h a t  d i f f e r e n c e  is n o t  s i g n i f i c a n t .  I n  

W i n t e r s  t h e  husband s o u g h t  t o  avo id  an e m b a r r a s s i n g  h e a r i n g ,  

and t h a t  is a  c o n c e r n  t h a t  e x i s t s  whenever t h e r e  is a  t h r e a t  

t o  a  r e p u t a t i o n .  

The second i s s u e  f o r  c o n s i d e r a t i o n  is  whether  t h e  

s e p a r a t i o n  agreement  e n t e r e d  i n t o  by t h e  p a r t i e s  is  uncon- 

s c i o n a b l e .  We t h i n k  n o t .  T h e  w i f e  n o t e s  t h a t  "unconsc ion -  

a b i l i t y " ,  a s  a  t e rm of a r t  r e f e r r i n g  t o  u n f a i r  c o n t r a c t s ,  

h a s  a  f a r  b r o a d e r  r e a c h  t h a n  t h e  c l a s s i c a l  c i r c u m s t a n c e s  

which were s u f f i c i e n t  t o  v o i d  c o n t r a c t s  ( l a c k  of c o n s i d e r a -  

t i o n ,  f r a u d ,  d u r e s s ,  and undue i n f l u e n c e ) ,  though i t ,  o f  

c o u r s e ,  i n c l u d e s  them. U n c o n s c i o n a b i l i t y ,  a s  used i n  t h e  

Uriiform M a r r i a g e  and Divorce  A c t ,  is d i s c u s s e d  i n  t h e  Code 

Commiss ione r ' s  comments on s e c t i o n  40-4-201, MCA. 

The w i f e  a r g u e s  t h a t  t h e  ag reemen t  was u n c o n s c i o n a b l e  

i n  a number of r e s p e c t s .  F i r s t ,  w i t h o u t  s u f f i c i e n t  j u s t i f i -  

c a t i o n  i t  e s t a b l i s h e d  a  g r o s s l y  d i s p r o p o r t i o n a t e  d i v i s i o n  of  

m a r i t a l  a s s e t s ,  award ing  o n l y  $50,000 of  t h e  p r o p e r t y  t o  t h e  



w i f e  and $ 9 , 6 0 0  i n  a l i m o n y  o u t  o f  a  $ 4 2 2 , 0 0 8  m a r i t a l  e s t a t e ,  

The w i f e  a r g u e s  t h a t  t h e  f a c t  s h e  r e c e i v e d  t h e  a d v i c e  o f  

c o m p e t e n t  c o u n s e l  b e f o r e  s h e  s i g n e d  t h e  s e p a r a t i o n  a g r e e m e n t  

d i d  n o t  i n  a n y  manner  d i l u t e  o r  m i t i g a t e  t h e  u n f a i r n e s s  o f  

t h e  terms o f  t h e  a g r e e m e n t  o r ,  a s  t h e  t e s t i m o n y  i n d i c a t e s ,  

i s o l a t e  h e r  f rom t h e  f e a r  and a n x i e t y  c r e a t e d  b y  h e r  

h u s b a n d ' s  t h r e a t s  and  i m p o r t u n i t i e s .  The w i f e  would r e q u i r e  

t h a t  b e f o r e  t h e  a g r e e m e n t  was a c c e p t e d  b y  t h e  c o u r t  i n  1 9 7 6 ,  

t h e  c o u r t  s h o u l d  h a v e  b e e n  i n f o r m e d  o f  a l l  t h e  c i r c u m s t a n c e s  

and o n l y  t h e n  would i t  n o t  b e  u n c o n s c i o n a b l e .  

I t  is a p p a r e n t  f rom t h e  a b o v e  t h a t  t h e  w i f e  would 

h a v e  t h e  c o u r t  l o o k  o n l y  a t  t h e  numbers  and c o n c l u d e  w i t h o u t  

f u r t h e r  a n a l y s i s  t h a t  t h e  d i s t r i b u t i o n  o f  t h e  e s t a t e  was 

g r o s s l y  d i s p r o p o r t i o n a t e  a n d  t h e r e f o r e  u n c o n s c i o n a b l e .  

However,  w i t h  r e s p e c t  t o  c e r t a i n  k i n d s  o f  p r o p e r t y ,  c o u r t s  

m u s t  e x e r c i s e  s u b s t a n t i a l  d i s c r e t i o n  i n  d e t e r m i n i n g  v a l u e .  

T h i s  is e s p e c i a l l y  t r u e  i n  t h e  c a s e  o f  s t o c k  v a l u e s .  I n  I n  

R e  M a r r i a g e  o f  L i p p e r t  ( 1 9 8 1 ) ,  - Mont. , 627 P.2d 1 2 0 6 ,  

38 St .Rep .  6 2 5 ,  t h i s  C o u r t  h e l d :  

"The e x e r c i s e  o f  d i s c r e t i o n  b y  t h e  D i s t r i c t  
C o u r t  i s  n e c e s s a r y  when d e t e r m i n i n g  t h e  
w o r t h  o f  m a r i t a l  a s s e t s  which  f l u c t u a t e  i n  
v a l u e .  F o r  e x a m p l e ,  t h e  v a l u e  o f  a  p a r t i c u -  
l a r  common s t o c k  may c h a n g e  d r a s t i c a l l y  
d u r i n g  t h e  c o u r s e  o f  a  d i s s o l u t i o n  w h i l e  t h e  
v a l u e  o f  t h e  f a m i l y  home o r  o t h e r  p e r s o n a l  
p r o p e r t y  r e m a i n s  s t a b l e .  Under s u c h  c i r c u m -  
s t a n c e s  s e l e c t i o n  o f  a  s i n g l e  e v a l u a t i o n  
p o i n t  f o r  d e t e r m i n i n g  n e t  w o r t h  o f  t h e  
p a r t i e s  c o u l d  c r e a t e  an  i n e q u i t a b l e  d i s p o s i -  
t i o n . "  627 P.2d a t  1208 .  

H e r e ,  a s  p r e v i o u s l y  n o t e d ,  r e l y i n g  s o l e l y  on  t h e  

m a r k e t  v a l u e  of  t h e  s t o c k  i n  e a r l y  1 9 7 6  would  be  i n a p p r o p r i -  

a t e .  The h u s b a n d ' s  s t o c k  was r e s t r i c t e d  and g r e a t l y  r e d u c e d  

i n  v a l u e .  The c o r p o r a t i o n  which i s s u e d  t h e  h u s b a n d ' s  s t o c k  

was i n  s e r i o u s  f i n a n c i a l  d i f f i c u l t y  w h i c h  c a u s e d  a  s h a r p  



d e c l i n e  i n  t h e  s t o c k ' s  v a l u e  i n  1976 ,  A s  p r e v i o u s l y  n o t e d ,  

t h e  1976 annua l  r e p o r t  showed a  low f i g u r e  o f  $.50 p e r  s h a r e  

i n  t h e  f o u r t h  q u a r t e r  o f  1976. The marke t  o f  t h e  c o r p o r a -  

t i o n ' s  main p r o d u c t  had c o l l a p s e d ,  and t h e  c o r p o r a t i o n  was 

v i r t u a l l y  o u t  o f  c a s h ,  I n  a d d i t i o n ,  t h e  husband had pe r son -  

a l l y  ex t ended  h i m s e l f  t o  g u a r a n t e e i n g  a  $300,000 s m a l l  

b u s i n e s s  l o a n  t o  keep  t h e  c o r p o r a t i o n  o p e r a t i n g  and t o  pay 

t h e  s a l a r i e s  due .  The c o u r t  m u s t  have c o n s i d e r e d  t h e s e  

f a c t s  i n  a r r i v i n g  a t  t h e  c o n s c i o n a b i l i t y  o f  t h e  s e p a r a t i o n  

agreement .  The husband had o n l y  14 .5  p e r c e n t  i n t e r e s t  i n  

t h e  c o r p o r a t i o n .  Had he g i v e n  some o f  t h i s  up o r  l i q u i d a t e d  

a  s u b s t a n t i a l  p o r t i o n  of  i t  and p a i d  t h e  p r o c e e d s  t o  t h e  

w i f e  h i s  p o s i t i o n  i n  t h e  c o r p o r a t i o n  would have  been reduced  

t o  such  a p o i n t  t h a t  h i s  c o n t r o l  would have  been i n  s e r i o u s  

j e o p a r d y ,  Had t h a t  happened ,  i t  would have  made no s e n s e  

f o r  him t o  g u a r a n t e e  t h e  $300,000 l o a n  t o  t h e  Small  B u s i n e s s  

A d m i n i s t r a t i o n  s o  t h a t  t h e  c o r p o r a t i o n  c o u l d  have c o n t i n u e d .  

I n  a d d i t i o n ,  had t h e  company c o l l a p s e d  a f t e r  he  borrowed t h e  

$300,000,  n o t  o n l y  would h i s  s t o c k  have  been w o r t h l e s s  b u t  

t h e r e  would have been no s o u r c e s  t o  pay t h e  d e b t  o t h e r  t h a n  

h i s  o t h e r  a s s e t s ,  which were n o t  s u f f i c i e n t .  I n  e a r l y  1976 

i t  is u n q u e s t i o n a b l e  t h a t  t h e  husband r i s k e d  b a n k r u p t c y  t o  

s a v e  t h e  c o r p o r a t i o n .  

Viewing t h e s e  f a c t s ,  t h e  f i n a n c i a l  c o n d i t i o n  o f  t h e  

company and t h e  r i s k  t h a t  t h e  husband took  t o  m a i n t a i n  t h e  

cornpany, n e i t h e r  t h i s  Cour t  no r  t h e  t r i a l  c o u r t  is compe l l ed  

t o  r e a c h  a  c o n c l u s i o n  t h a t  t h e  p r o p e r t y  s e t t l e m e n t  was 

u n c o n s c i o n a b l e .  We n o t e d  i n  I n  Re M a r r i a g e  o f  J o r g e n s e n  

(1979)  I - Mont. - , 590 P.2d 606, 36 St.Rep. 2 3 3 ,  t h a t  

where a  husband r e c e i v e d  $692,701.84 ( m o s t l y  i n  s t o c k )  and 



h i s  w i f e  r e c e i v e d  $ 8 3 , 1 6 7 ,  t h e  d i s p o s i t i o n  was n o t  uncon- 

s c i o n a b l e .  

The w i f e  c o n t e n d s  t h a t  a l l  o f  t h e  h u s b a n d ' s  a c t i o n s  

amounted t o  undue i n f l u e n c e ,  which  would n e g a t e  c o n s e n t  and  

make t h e  a g r e e m e n t  u n c o n s c i o n a b l e .  Under s e c t i o n  28-2-407, 

MCA, undue i n f l u e n c e  c o n s i s t s  o f :  

" (1) t h e  u s e  b y  o n e  i n  whom a  c o n f i d e n c e  is 
r e p o s e d  b y  a n o t h e r  o r  who h o l d s  a  r e a l  o r  
a p p a r e n t  a u t h o r i t y  o v e r  him o f  s u c h  c o n f i -  
d e n c e  o r  a u t h o r i t y  f o r  t h e  p u r p o s e  o f  
o b t a i n i n g  a n  u n f a i r  a d v a n t a g e  o v e r  him; 

" ( 2 )  t a k i n g  an  u n f a i r  a d v a n t a g e  o f  a n o t h e r ' s  
w e a k n e s s  o f  mind;  o r  

" ( 3 )  t a k i n g  a  g r o s s l y  o p p r e s s i v e  and u n f a i r  
a d v a n t a g e  o f  a n o t h e r ' s  n e c e s s i t i e s  o r  
d i s t r e s s . "  

Here  i t  is u n l i k e l y  t h a t  t h e  w i f e  had  a n y  c o n f i d e n c e  

o r  t r u s t  i n  t h e  h u s b a n d  i n  t h e  l a t t e r  y e a r s  o f  t h e  m a r r i a g e ,  

p a r t i c u l a r l y  a f t e r  1 9 7 4  when t h e  f i r s t  d i v o r c e  was f i l e d  and  

i n  1 9 7 6  when t h e  f i n a l  d e c r e e  was g r a n t e d .  The  e v i d e n c e  is  

c o n c l u s i v e  t h a t  t h e  w i f e  was n o t  s u f f e r i n g  f rom a n y  w e a k n e s s  

o f  mind.  Her a t t o r n e y  t e s t i f i e d  t h a t  t h e  f i n a l  a g r e e m e n t  

was b a s e d  on h e r  p r o p o s a l  and  s h e  u n d e r s t o o d  i t s  terms when 

s h e  s i g n e d  i t .  D i v o r c e s  a r e  f r e q u e n t l y  t r a u m a t i c  and a r i s e  

i n  s t r e s s f u l  s i t u a t i o n s .  T h i s  d o e s  n o t  mean t h a t  t h e r e  is 

undue i n f l u e n c e ,  e s p e c i a l l y  i f  e a c h  p a r t y  is r e p r e s e n t e d  b y  

c o m p e t e n t  c o u n s e l .  When a l l  t h e  r e l e v a n t  f a c t s  a r e  

c o n s i d e r e d ,  t h e  a g r e e m e n t ,  w h i l e  i t  may b e  d i f f e r e n t  f rom 

w h a t  t h e  c o u r t  would h a v e  d e c r e e d  i n  a  c o n t e s t e d  m a t t e r ,  

d o e s  n o t  become u n c o n s c i o n a b l e  u n d e r  t h e s e  c i r c u m s t a n c e s .  

The n e x t  i s s u e  r a i s e d  is  w h e t h e r  t h e  s e p a r a t i o n  

a g r e e m e n t  is c o n t r a r y  t o  p u b l i c  p o l i c y .  The w i f e  would h a v e  

t h i s  C o u r t  c o n c l u d e  t h a t  a  s e p a r a t i o n  is  v i o l a t i v e  o f  p u b l i c  

p o l i c y  i f  o n e  o f  t h e  p a r t i e s  t h r e a t e n e d  a  c u s t o d y  f i g h t  i n  



o r d e r  t o  g a i n  i n  t h e  p r o p e r t y  d i s t r i b u t i o n .  W h i l e  t h e  w i f e  

c o n t e n d s  t h a t  o n l y  r a r e l y  would a  s e p a r a t i o n  a g r e e m e n t  b e  

s u b j e c t  t o  a t t a c k  o n  t h i s  g r o u n d ,  t h e  f a c t  is t h a t  s u c h  a  

r u l i n g  would e x p o s e  many s e p a r a t i o n  a g r e e m e n t s  t o  a t t a c k  and  

w o r s e ,  would  n o t  b e  b a s e d  on  a n y  k i n d  o f  a  r e a l i s t i c  u n d e r -  

s t a n d i n g  o f  p r e a g r e e m e n t  n e g o t i a t i o n s .  

The f a c t s  a r e  t h a t  c u s t o d y  i s  f r e q u e n t l y  a  b a r g a i n i n g  

c h i p  i n  t h e  s e t t l e m e n t  n e g o t i a t i o n s  w h e t h e r  we l i k e  i t  o r  

n o t .  A s  n o t e d  i n  o u r  d i s c u s s i o n  o f  t h e  G o n z a l e z  c a s e ,  

s u p r a ,  we a r e  n o t  a b o u t  t o  g o  a s  f a r  a s  t h a t  c o u r t  d i d  i n  

s e t t i n g  a s i d e  p r o p e r t y  s e t t l e m e n t s ,  s u c h  a s  we h a v e  h e r e ,  a s  

v i o l a t i v e  o f  p u b l i c  p o l i c y .  

We f i n d  i t  u n n e c e s s a r y ,  i n  v i e w  o f  o u r  h o l d i n g  on  t h e  

p r i n c i p a l  i s s u e s  p r e s e n t e d ,  t o  c o n s i d e r  t h e  q u e s t  i o n  o f  

l a c h e s .  

The f i n a l  i s s u e  is w h e t h e r  t h e  t r i a l  c o u r t  s h o u l d  

h a v e  r e f u s e d  t o  e n f o r c e  t h e  d e c r e e  o f  d i s s o l u t i o n  on t h e  

g r o u n d s  t h a t  t h e  h u s b a n d  came b e f o r e  t h e  c o u r t  w i t h  u n c l e a n  

h a n d s .  S t a t e d  a n o t h e r  way, d i d  t h e  t r i a l  c o u r t  p r o p e r l y  

o r d e r  t h e  e x e c u t i o n  o f  t h e  q u i t c l a i m  d e e d s  b y  t h e  w i f e .  

We h a v e  h e r e  s e v e r a l  f i n d i n g s  t h a t  h a v e  g o n e  uncon- 

t e s t e d  r e l e v a n t  t o  t h e  i s s u e  f o r  c o n s i d e r a t i o n .  N e i t h e r  

p a r t y  g a v e  a n y t h i n g  o f  v a l u e  f o r  t h e  m i n i n g  p r o p e r t i e s  i n  

q u e s t i o n ,  I t  was n e v e r  t h e  i n t e n t  o f  e i t h e r  t o  r e t a i n  a n y  

k i n d  o f  a n  i n t e r e s t  i n  t h e  m i n i n g  p r o p e r t i e s .  F u r t h e r ,  i t  

i s  t h e  c o m p a n y ,  n o t  t h e  h u s b a n d ,  w h i c h  u l t i m a t e l y  i s  

e n t i t l e d  t o  r e c e i v e  t h e  m i n i n g  p r o p e r t i e s  s i n c e  i t  h a s  p a i d  

f o r  them. I n  v i e w  o f  t h e s e  f a c t s ,  t h e  w i f e ' s  a r g u m e n t  l o s e s  

much o f  i t s  f o r c e ,  s i n c e  t h e  h u s b a n d  is n o t  g o i n g  t o  p e r s o n -  

a l l y  p r o f i t  f rom t h e  t r a n s f e r  o f  t h e  q u i t c l a i m  d e e d s .  



The h u s b a n d  is s e e k i n g  t o  e n f o r c e  t h e  d e c r e e  o f  d i s -  

s o l u t i o n ,  n o t  a c o n t r a c t .  By i ts  terms,  s e c t i o n  27-1-415, 

MCA, on  which  t h e  w i f e  r e l i e s  i n  a s s e r t i n g  h e r  d e f e n s e  o f  

u n c l e a n  h a n d s ,  is  a p p l i c a b l e  o n l y  t o  c o n t r a c t s .  H e r e ,  t h e  

s e t t l e m e n t  a g r e e m e n t  was i n c o r p o r a t e d  i n  t h e  d e c r e e  a n d ,  a s  

s u c h ,  is e n f o r c e a b l e  a s  a  judgment  u n d e r  t h e  p r o v i s i o n s  o f  

s e c t i o n  4 0 - 4 - 2 0 1 ( 5 ) ,  MCA. The w i f e  c o u l d  h a v e  c h a l l e n g e d  

t h e  p r o p e r t y  d i s p o s i t i o n  p r o v i d e d  i n  t h e  d e c r e e  b y  n o t  

s i g n i n g  i t .  However,  s h e  c h o s e  n o t  t o  d o  s o  and c a n n o t  now 

be  h e a r d  t o  a r g u e  what  s h e  c o u l d  h a v e  d o n e  i n  1 9 7 6 .  S e e ,  

Hopper v .  Hopper ( 1 9 7 9 ) ,  - Mont. - , 6 0 1  P.2d 2 9 ,  36 

S t  .Rep. 1 6 9 5 .  

The w i f e  is c o l l a t e r a l l y  a t t a c k i n g  t h e  d e c r e e .  She  

is a s s e r t i n g  t h a t  t h e  d e c r e e  is u n e n f o r c e a b l e  b e c a u s e  o f  

c i r c u m s t a n c e s  u n d e r  which  i t  was e n t e r e d  i n t o .  T h i s  C o u r t  

h a s  p r e v i o u s l y  h e l d  t h a t  a  d e c r e e  r e n d e r e d  f r e e  f r o m  

e x t r i n s i c  f r a u d  may n o t  b e  a t t a c k e d  c o l l a t e r a l l y  o r  

d i r e c t l y .  D e i c h  v .  D e i c h  ( 1 9 5 8 ) ,  1 3 6  Mont. 5 6 6 ,  323  P.2d 

35. 

W e  f i n d  u n d e r  t h e  c i r c u m s t a n c e s  o f  t h i s  c a s e  t h e  

h u s b a n d  d o e s  n o t  come b e f o r e  t h e  c o u r t  w i t h  u n c l e a n  h a n d s .  

F u r t h e r ,  t h e  u n c l e a n  h a n d s  d o c t r i n e  i s  n o t  a d e f e n s e  t o  

e n f o r c e m e n t  o f  a j u d g m e n t ,  e s p e c i a l l y  when t h e  d e f e n s e  i s  

b a s e d  on  a c t s  o c c u r r i n g  b e f o r e  t h e  e n t r y  o f  j u d g m e n t ,  and  

t h e  j u d g m e n t  h a s  n o t  b e e n  s e t  a s i d e .  

The judgment  o f  t h e  D i s t r i c t  C o u r t  is a f f i r m e d .  



We concur :  


