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M r .  Chie f  J u s t i c e  F rank  I .  Haswel l  d e l i v e r e d  t h e  O p i n i o n  of t h e  
C o u r t .  

The C i t y  of  B i l l i n g s  e n a c t e d  an  o r d i n a n c e  d e c l a r i n g  unin- 

v i t e d  door - to -door  s o l i c i t a t i o n s  a n u i s a n c e  p u n i s h a b l e  a s  a  m i s -  

demeanor  and exempt ing  l o c a l  m e r c h a n t s  w i t h  r e g u l a r l y  e s t a b l i s h e d  

p l a c e s  o f  b u s i n e s s  from i t s  o p e r a t i o n .  The Dis t r ic t  C o u r t  h e l d  

t h e  o r d i n a n c e  v a l i d .  W e  r e v e r s e .  

P l a i n t i f f  T i p c o  C o r p o r a t i o n  is a  f o r e i g n  c o r p o r a t i o n  w i t h  

no  b u s i n e s s  o f f i c e  i n  Montana. Twelve sales a g e n t s  of T i p c o ,  

l i c e n s e d  and bonded unde r  Montana s t a t u t e s ,  were s e l l i n g  magaz ine  

s u b s c r i p t i o n s  door - to -door  i n  B i l l i n g s  d u r i n g  March 1981 .  These 

sa les  a g e n t s  depended on door - to -door  s o l i c i t a t i o n s  f o r  t h e i r  

l i v e l i h o o d  and income. The s a l e s  a g e n t s  would forward  s u b s c r i p -  

t i o n s  o b t a i n e d  from B i l l i n g s  c u s t o m e r s  to ~ i p c o ' s  main o f f  ice  i n  

I n d i a n a  which would p l a c e  t h e  s u b s c r i p t i o n s  w i t h  v a r i o u s  magaz ine  

p u b l i s h e r s .  The sa les  a g e n t s  were a r r e s t e d  and cha rged  w i t h  m i s -  

demeanors  unde r  t h e  B i l l i n g s  o r d i n a n c e .  

On March 20,  1981 ,  T ipco  f i l e d  a  c o m p l a i n t  i n  t h e  

Y e l l o w s t o n e  County Dis t r ic t  C o u r t  t o  e n j o i n  t h e  C i t y  of  B i l l i n g s  

f rom e n f o r c i n g  i t s  o r d i n a n c e  c o n t e n d i n g  it con£ l i c t e d  w i t h  

o v e r r i d i n g  s t a t e  s t a t u t e s  and was u n c o n s t i t u t i o n a l  unde r  F e d e r a l  

and S t a t e  C o n s t i t u t i o n a l  p r o v i s i o n s .  The C i t y  responded  w i t h  a  

m o t i o n  to d i s m i s s  a l l e g i n g  no c o n f l i c t  w i t h  s t a t e  s t a t u t e  o r  

c o n s t i t u t i o n a l  p r o v i s i o n s .  The ~ i s t r  ic t  C o u r t ,  a f t e r  n o t i c e  to 

t h e  p a r t i e s  t h a t  it would t r ea t  t h e  case a s  s u b m i t t e d  on cross- 

m o t i o n s  f o r  summary judgment ,  g r a n t e d  summary judgment  to t h e  C i t y  

u p h o l d i n g  t h e  v a l i d i t y  of t h e  o r d i n a n c e  . T i p c o  a p p e a l s .  

T h r e e  i s s u e s  a r e  p r e s e n t e d  on  a p p e a l :  

(1) Is t h e  B i l l i n g s  o r d i n a n c e  i n v a l i d  a s  con£ l i c t i n g  w i t h  

s t a t e  s t a t u t e s  g o v e r n i n g  t h e  l i c e n s i n g  of i t i n e r a n t  v e n d o r s ?  

( 2 )  Is t h e  B i l l i n g s  o r d i n a n c e  i n v a l i d  as c o n f l i c t i n g  w i t h  

s t a t e  s t a t u t e s  g o v e r n i n g  n u i s a n c e s ?  

( 3 )  Does t h e  B i l l i n g s  o r d i n a n c e  u n f a i r l y  d i s c r i m i n a t e  

a g a i n s t  T i p c o  c o n t r a r y  to t h e  commerce c l a u s e  of t h e  Un i t ed  S t a t e s  



C o n s t i t u t i o n  and t h e  due  p r o c e s s  and e q u a l  p r o t e c t i o n  c l a u s e s  of  

t h e  U n i t e d  S t a t e s  and Montana C o n s t i t u t i o n s ?  

The r e l e v a n t  s t a t e  s t a t u t e s  g o v e r n i n g  i t i n e r a n t  v e n d o r s  

a re  found i n  T i t l e  7 ,  C h a p t e r  21, MCA, and p r o v i d e  as f o l l o w s :  

" P a r t  23 

" L i c e n s i n g  o f  - I t i n e r a n t  Vendors  

" D e f i n i t i o n s  . . . 
" ( 2 )  W i t h i n  t h e  meaning of  t h i s  p a r t ,  an  
' i t i n e r a n t  v e n d o r '  is  any  p e r s o n  engaged o r  
employed i n  t h e  b u s i n e s s  of  r e t a i l i n g  to con- 
s u m e r s  by g o i n g  f rom consumer  to consumer ,  
e i t h e r  on t h e  s treets  or to t h e i r  p l a c e s  of 
r e s i d e n c e  or employment and t h e r e  s o l i c i t i n g ,  
s e l l i n g ,  o r  o f f e r i n g  to s e l l  or e x h i b i t i n g  f o r  
s a l e  ( b y  s a m p l e ,  b y  c a t a l o g u e ,  or  o t h e r w i s e )  or 
t a k i n g  o r d e r s  f o r  f u t u r e  d e l i v e r y  o f  any  g o o d s ,  
wares, or  m e r c h a n d i s e  or f o r  s e r v i c e s  to be per- 
formed i n  t h e  f u t u r e  ." 7-21-2301 ( 2 ) ,  MCA. 

"Scope  o f  p a r t  . . . -- 

" ( 2 )  No th ing  c o n t a i n e d  i n  t h i s  p a r t  is i n t e n d e d  
t o  o p e r a t e  s o  as to i m p a i r ,  a b r i d g e ,  o r  i n t e r -  
f e r e  w i t h  t h e  r i g h t  o f  any  i n c o r p o r a t e d  munic i -  
p a l i t y  w i t h i n  t h i s  s t a t e  to e n a c t  local l aws  or  
o r d i n a n c e s  d e a l i n g  w i t h  t h e  s u b j e c t  o f  t h i s  
p a r t ,  p r o v i d e d  t h a t  s u c h  m u n i c i p a l i t y  s h a l l  n o t  
impose any  l i c e n s e  f e e s  i n  e x c e s s  of  twice t h e  
amount  p r o v i d e d  h e r e i n  f o r  c o u n t y  l i c e n s e  f e e s  ." 
7-21-2302(2)  , MCA. 

An a n n u a l  $15  c o u n t y  l i c e n s e  f e e  f o r  i t i n e r a n t  v e n d o r s  is 

p r o v i d e d  i n  t h e  A c t .  S e c t i o n  7-21-2303, MCA. 

The B i l l i n g s  O r d i n a n c e  p r o v i d e s  i n  p e r t i n e n t  p a r t :  

"ORDINANCE N o .  5.20.050.  SOLICITING PROHIBITED 

"The p r a c t i c e  o f  g o i n g  i n t o  p r i v a t e  r e s i d e n c e s ,  
b u s i n e s s  e s t a b l i s h m e n t s ,  o r  o f f i c e s  i n  t h e  C i t y  
b y  so l i c i to r s ,  p e d d l e r s ,  hawke r s ,  i t i n e r a n t  
m e r c h a n t s  and t r a n s i e n t  v e n d o r s  o f  m e r c h a n d i s e ,  
n o t  h a v i n g  been  r e q u e s t e d  or i n v i t e d  to do  so by  
t h e  owner or owne r s ,  o c c u p a n t  or o c c u p a n t s  of 
p r i v a t e  r e s i d e n c e s ,  b u s i n e s s  e s t a b l i s h m e n t s  or 
o f f i c e s  f o r  t h e  p u r p o s e  of  s o l i c i t i n g  o r d e r  ( s i c )  f o r  
t h e  sa le  o f  g o o d s ,  wares and m e r c h a n d i s e ,  and /o r  
f o r  t h e  p u r p o s e  o f  d i s p o s i n g  o f  and /o r  p e d d l i n g  
o r  hawking same is h e r e b y  d e c l a r e d  to be a  
n u i s a n c e  and p u n i s h a b l e  a s  a misdemeanor ."  

"ORDINANCE NO. 5.20.060.  EXCEPTIONS. 

"The p r o v i s i o n s  o f  t h i s  c h a p t e r  s h a l l  n o t  a p p l y  
t o  r e g u l a r l y  e s t a b l i s h e d  p l a c e s  o f  b u s i n e s s  o r  
t o  b o n a f i d e  m e r c h a n t s  hav ing  r e g u l a r l y  
e s t a b l i s h e d  p l a c e s  o f  b u s i n e s s  w i t h i n  s a i d  c i t y ,  
o r  to any  r e g u l a r l y  l i c e n s e d  a u c t i o n e e r  or to 



a n y  p e r s o n  d i s t r i b u t i n g  by s a l e ,  o r  o t h e r w i s e ,  
p roduced  b y  him on owned o r  l e a s e d  p r e m i s e s ;  
p r o v i d e d  s u c h  p r e m i s e s  are l o c a t e d  w i t h i n  150  
miles  o f  t h e  C i t y . "  

The f o c u s  o f  t h e  f i r s t  i s s u e  is w h e t h e r  t h e  C i t y  o f  

B i l l i n g s  is empowered to p r o h i b i t  u n i n v i t e d  doo r - t o -doo r  s o l i c i -  

t a t i o n s  by  i t i n e r a n t  v e n d o r s  unde r  t h e  s t a t e  l i c e n s i n g  s t a t u t e  or  

o t h e r w i s e .  T i p c o  a r g u e s  t h a t  a s t a t u t o r y  g r a n t  of  power to a 

m u n i c i p a l i t y  to e n a c t  o r d i n a n c e s  " d e a l i n g  w i t h "  i t i n e r a n t  v e n d o r s  

d o e s  n o t  empower a c i t y  to p r o h i b i t  t h e i r  a c t i v i t i e s ,  c i t i n g  

DeLong v. Downes ( 1 9 7 7 ) ,  1 7 5  Mont. 152 ,  573 P.2d 160  ( a  s t a t u t e  

a u t h o r i z i n g  r e g u l a t i o n  o f  gambl ing  l i c e n s e s  is n o t  a g r a n t  of  

power to p r o h i b i t  a u t h o r i z e d  fo rms  o f  g a m b l i n g ) ;  W i n t h e r  v. 

V i l l a g e  o f  Wieppe ( 1 9 6 7 ) ,  9 1  Idaho  798,  430 P.2d 689  ( t h e  power 

t o  r e g u l a t e  a b u s i n e s s  is n o t  a g r a n t  of  power to p r o h i b i t  i t )  ; 

and Combined Communicat ions  C o r p o r a t i o n  v.  C i t y  and County of  

Denver  ( 1 9 7 5 ) ,  189  C o l o .  462 ,  542 P.2d 79  ( t h e  power to r e g u l a t e  

d o e s  n o t  i n c l u d e  t h e  power to p r o h i b i t )  ; and a r g u i n g  t h a t  i f  t h e  

l e g i s l a t u r e  i n t e n d e d  to g r a n t  c i t i e s  t h e  power to p r o h i b i t  t h e  

a c t i v i t i e s  o f  i t i n e r a n t  v e n d o r s ,  it c o u l d  have  p l a i n l y  s a i d  so. 

S t a t e  s t a t u t e s  d e f i n e  i t i n e r a n t  v e n d o r s  to i n c l u d e  p e r s o n s  

engaged  i n  door - to -door  s o l i c i t a t i o n s  [ s e c t i o n  7-21-2301 ( 2 )  , 
MCA], p r o v i d e  f o r  l i c e n s i n g  them [ s e c t i o n  7-21-2303, MCA], and 

s t a t e  t h a t  s u c h  s t a t u t e s  s h a l l  n o t  i m p a i r  t h e  r i g h t  o f  any  i n c o r -  

p o r a t e d  c i t y  to e n a c t  o r d i n a n c e s  d e a l i n g  w i t h  t h e  l i c e n s i n g  of  

i t i n e r a n t  v e n d o r s  [ s e c t i o n  7-21-2302(2) ,  MCA] . O t h e r  s t a t e  sta- 

t u t e s  p r o v i d e  t h a t  "a local  g o v e r n m e n t a l  u n i t  w i t h  s e l f -  

gove rnmen t  powers  may e x e r c i s e  any  power n o t  p r o h i b i t e d  by  t h e  

c o n s t i t u t i o n ,  l a w ,  or  c h a r t e r "  and " t h e s e  powers  i n c l u d e  b u t  a re  

n o t  l i m i t e d  to t h e  powers  g r a n t e d  to g e n e r a l  power gove rnmen t s "  

s e c t i o n  7-1-101, MCA; and t h a t  " t h e  powers  and a u t h o r i t y  o f  a 

loca l  government  u n i t  w i t h  s e l f  -government  powers  s h a l l  be 

l i b e r a l l y  c o n s t r u e d "  and " e v e r y  r e a s o n a b l e  d o u b t  as  to t h e  

e x i s t e n c e  o f  a local  government  power or a u t h o r i t y  s h a l l  be 

r e s o l v e d  i n  f a v o r  o f  t h e  e x i s t e n c e  of  t h a t  power or a u t h o r i t y . "  



S e c t i o n  7-1-106, MCA. These  s t a t u t e s  were e n a c t e d  p u r s u a n t  to 

t h e  e x p a n s i o n  of  t h e  powers  o f  local s e l f - g o v e r n m e n t  p r o v i d e d  by 

Mon tana ' s  1972  C o n s t i t u t i o n ,  Article X I ,  S e c t i o n s  4 ,  5  and 6 .  

Thus w e  f i n d  no c o n f l i c t  be tween  s t a t e  s t a t u t e s  l i c e n s i n g  

i t i n e r a n t  v e n d o r s  and t h e  B i l l i n g s  o r d i n a n c e  p r o h i b i t i n g  o n e  of  

t h e i r  a c t i v i t i e s - - u n i n v i t e d  doo r - t o -doo r  s o l i c i t a t i o n s .  A 

l i c e n s i n g  s t a t u t e  d o e s  n o t  l e g a l i z e  an  a c t i v i t y  o t h e r w i s e  p r o h i -  

b i t e d .  S t a t e  ex  r e l .  R e p l o g l e  v. J o y l a n d  C l u b  ( 1 9 5 0 ) ,  1 2 4  Mont. 

1 2 2 ,  220 P.2d 988.  S i n c e  t h e  C i t y  o f  B i l l i n g s  p o s s e s s e s  s e l f -  

gove rnmen t  powers  it may e x e r c i s e  any  power n o t  p r o h i b i t e d  b y  t h e  

C o n s t i t u t i o n ,  Law or C h a r t e r  and p o s s e s s e s  powers  g r a n t e d  to 

g e n e r a l  power gove rnmen t ,  it is empowered to p r o h i b i t  u n i n v i t e d  

doo r - t o -doo r  s o l i c i t a t i o n s  by  i t i n e r a n t  v e n d o r s .  

The s i t u a t i o n  h e r e  mus t  be d i s t i n g u i s h e d  from s i t u a t i o n s  

i n v o l v i n g  s t a t e  p r e e m p t i o n  o f  a f i e l d  o f  r e g u l a t i o n  as i n  DeLong 

v .  Downes, s u p r a ;  S t a t e  ex re l .  C i t y  of  L i b b y  v .  H a s w e l l  ( 1 9 6 6 ) ,  

1 4 7  Mont. 492,  414 P.2d 652;  C i t y  of  B i l l i n g s  v .  He ro ld  ( 1 9 5 6 ) ,  

1 3 0  Mont. 1 3 8 ,  296 P.2d 263; and S t a t e  ex r e l .  Wi ley  v .  ~ i s t .  C t .  

( 1 9 4 5 )  , 118  Mont. 50 ,  1 6 4  P.2d 358. T h e r e ,  u n l i k e  h e r e ,  t h e  

s t a t e  had preempted  r e g u l a t i o n  of  g a m b l i n g ,  l i q u o r  c o n t r o l  and 

o t h e r  f i e l d s  to t h e  e x c l u s i o n  o f  m u n i c i p a l i t i e s  which were p r o h i -  

b i t e d  f rom l e g i s l a t i n g  i n  t h o s e  a r e a s .  I n  t h e  i n s t a n t  case t h e r e  

h a s  been  no s t a t e  p r e e m p t i o n  or p r o h i b i t i o n .  

W e  e x p r e s s l y  o v e r r u l e  s t a t e m e n t s  i n  DeLong t h a t  a c o u n t y ,  

c i t y  or town c a n  o n l y  e x e r c i s e  powers e x p r e s s l y  c o n f e r r e d  on  it 

b y  t h e  C o n s t i t u t i o n  and s t a t u t e s  or a r i s i n g  by  n e c e s s a r y  i m p l i c a -  

t i o n  and t h a t  any  r e a s o n a b l e  d o u b t  c o n c e r n i n g  such  powers  s h o u l d  

b e  r e s o l v e d  a g a i n s t  t h e  m u n i c i p a l i t y .  T h i s  w a s  t h e  l a w  u n d e r  

Mon tana ' s  1889  C o n s t i t u t i o n  and c a s e s  d e c i d e d  t h e r e u n d e r .  It is 

n o t  t h e  l a w  unde r  Mon tana ' s  1972  C o n s t i t u t i o n  and s t a t u t e s  

e n a c t e d  t h e r e u n d e r .  

T i p c o  n e x t  c o n t e n d s  t h a t  t h e  B i l l i n g s  o r d i n a n c e  is i n v a l i d  

b e c a u s e  it conf  l i c t s  w i t h  s t a t e  s t a t u t e s  g o v e r n i n g  n u i s a n c e s .  



T i p c o  p o i n t s  o u t  t h a t  s e c t i o n  27-30-101(2) ,  MCA, s ta tes  t h a t  

n o t h i n g  done  or m a i n t a i n e d  u n d e r  t h e  e x p r e s s  a u t h o r i t y  of  a sta- 

t u t e  c a n  be  d e c l a r e d  a n u i s a n c e .  T h e r e f o r e ,  T i p c o  a r g u e s ,  t h e  

s t a t u t e  l i c e n s i n g  i t i n e r a n t  v e n d o r s  i m p l i e d l y  i n d i c a t e s  t h a t  

t h e i r  a c t i v i t i e s  i n  doo r - t o -doo r  s o l i c i t a t i o n s  are n o t  a 

n u i s a n c e .  

The f a l l a c y  i n  T i p c o ' s  a rgument  is t h a t  a l i c e n s i n g  s ta-  

t u t e  d o e s  n o t  l e g a l i z e  a p r o h i b i t e d  a c t i v i t y .  S t a t e  ex r e l .  

R e p l o g l e  v.  Joy l and  C l u b ,  s u p r a .  T h e r e  is no p r e e m p t i o n  by t h e  

s t a t e  o f  r e g u l a t i o n  o f  n u i s a n c e s .  The C i t y  o f  B i l l i n g s  h a s  

d e c l a r e d  u n i n v i t e d  doo r - t o -doo r  s o l i c i ' t a t i o n s  by i t i n e r a n t  v e n d o r s  

a n u i s a n c e .  The same a n a l y s i s ,  t h e  same r e a s o n s  and t h e  same 

r e s u l t  a p p l i e s  to t h i s  i s s u e  as t o  t h e  f i r s t  i s s u e .  W e  h o l d  t h e  

B i l l i n g s  o r d i n a n c e  v a l i d  a g a i n s t  t h i s  a t t a c k  by  T ipco .  

However,  w e  h o l d  t h a t  t h e  B i l l i n g s  o r d i n a n c e  d e n i e s  T i p c o  

e q u a l  p r o t e c t i o n  o f  t h e  law i n  v i o l a t i o n  o f  F e d e r a l  and S t a t e  

C o n s t i t u t i o n a l  r e q u i r e m e n t s .  F o u r t e e n t h  Amendment, S e c t i o n  1, U. 

S .  C o n s t i t u t i o n ;  Ar t i c le  11, S e c t i o n  4 ,  1972  Montana 

C o n s t i t u t i o n .  The B i l l i n g s  o r d i n a n c e  exempts  local m e r c h a n t s  

h a v i n g  r e g u l a r l y  e s t a b l i s h e d  p l a c e s  of  b u s i n e s s  i n  t h e  C i t y  f rom 

t h e  p r o h i b i t i o n  a g a i n s t  u n i n v i t e d  doo r - t o -doo r  s a l e s m a n .  I t  pro-  

h i b i t s  T i p c o  f rom e n g a g i n g  i n  t h e  p r o h i b i t e d  a c t i v i t y  and p e r m i t s  

loca l  m e r c h a n t s  to engage  i n  t h e  p r o h i b i t e d  a c t i v i t y .  T h i s  

c o n s t i t u t e s  p a t e n t  d i s c r i m i n a t i o n  p r o h i b i t e d  unde r  c o n s t i t u t i o n a l  

e q u a l  p r o t e c t i o n  r e q u i r e m e n t s .  

The B i l l i n g s  o r d i n a n c e  is n o t  s u b j e c t  to t h e  "strict 

s c r u t i n y "  t e s t  o f  e q u a l  p r o t e c t i o n  b e c a u s e  it d o e s  n o t  bu rden  a 

f u n d a m e n t a l  r i g h t  ( S t a t e  v. Turk  ( N o .  81-341, d e c i d e d  March 25,  

1982 ;  S e a r l e  & Co. v .  Cohn ( 1 9 8 2 ) ,  U.S. -1 - S .C t .  I 

L.Ed.2d (No. 80-644 d e c i d e d  F e b r u a r y  24,  1 9 8 2 ) ;  S t a n l e y  v .  

I l l i n o i s  ( 1 9 7 2 ) ,  405 U.S. 645,  92 S.Ct .  1208 ,  3 1  L.Ed.2d 551;  

Dunn v .  B l u m s t e i n  ( 1 9 7 2 ) ,  405 U.S. 330,  92  S.Ct .  995,  3 1  L.Ed.2d 

2 7 4 )  n o r  c o n s t i t u t e  i n v i d i o u s  d i s c r i m i n a t i o n  a g a i n s t  a s u s p e c t  
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class  (Graham v. R i c h a r d s o n  ( 1 9 7 1 ) ,  403  U.S. 365,  9 1  S .Ct .  1848 ,  

29 L.Ed.2d 534; Loving v. V i r g i n i a  ( 1 9 6 7 ) r  388 U.S. 1, 8 7  S .Ct .  

1817 ,  1 8  L.Ed.2d 1 0 1 0 ) .  

The " r a t i o n a l  r e l a t i o n s h i p "  t e s t  d e t e r m i n e s  w h e t h e r  

t h e  B i l l i n g s  o r d i n a n c e  s a t i s f i e s  e q u a l  p r o t e c t i o n  r e q u i r e m e n t s ,  

i . e .  is  t h e  p r o h i b i t i o n  a g a i n s t  u n i n v i t e d  doo r - t o -doo r  s o l i c i t a -  

t i o n  by T i p c o  and t h e  p e r m i s s i o n  f o r  local  m e r c h a n t s  t o  engage  i n  

t h e  same a c t i v i t y  r a t i o n a l l y  r e l a t e d  to t h e  a c h i e v e m e n t  of  a 

l e g i t i m a t e  g o v e r n m e n t a l  o b j e c t i v e ?  

W e  h o l d  it is  n o t .  The o n l y  r a t i o n a l  r e l a t i o n s h i p  t h a t  

h a s  been  s u g g e s t e d  is t h a t  t h e  C i t y  c a n  e x e r c i s e  c o n t r o l  o v e r  

loca l  m e r c h a n t s  and t h e i r  u n i n v i t e d  doo r - t o -doo r  s o l i c i t a t i o n s  

b u t  c a n n o t  e x e r c i s e  s u c h  c o n t r o l  o v e r  o u t - o f - s t a t e  f i r m s  and 

t h e i r  so l i c i to r s .  T h i s  a rgument  is d i f f i c u l t  to f o l l o w  as t h e  

o r d i n a n c e  p e r m i t s  l o c a l  m e r c h a n t s  to engage  i n  t h e  p r o h i b i t e d  

a c t i v i t y .  Under such  c i r c u m s t a n c e s  where  is t h e  c o n t r o l ?  T h i s  

a rgumen t  a d d i t i o n a l l y  l o s e s  i t s  v i t a l i t y  b e c a u s e  s t a t e  l i c e n s i n g  

s t a t u t e s ,  e q u a l l y  a p p l i c a b l e  to local m e r c h a n t s  and o u t - o f - s t a t e  

f i r m s ,  r e q u i r e  p o s t i n g  a bond of  $250 as  a c o n d i t i o n  of  l i c e n s i n g  

t o  p r o t e c t  c u s t o m e r s .  S e c t i o n  7-21-2306, MCA. 

A c l a s s i f i c a t i o n  t h a t  is p a t e n t l y  a r b i t r a r y  and b e a r s  no 

r a t i o n a l  r e l a t i o n s h i p  to a l e g i t i m a t e  g o v e r n m e n t a l  i n t e r e s t  

o f  f e n d s  e q u a l  p r o t e c t i o n  of  t h e  laws. F r o n t i e r o v .  R i c h a r d s o n  

( 1 9 7 3 ) ,  411  U.S. 677 ,  93  S .C t .  1764 ,  36 L.Ed.2d 583; S i g e t y  v .  

S t a t e  Board o f  H e a l t h  ( 1 9 7 1 ) ,  1 5 7  Mont. 48,  482 P.2d 574.  A s  w e  

h a v e  p r e v i o u s l y  h e l d ,  e q u a l  p r o t e c t i o n  of  t h e  laws r e q u i r e s  t h a t  

a l l  p e r s o n s  be t r e a t e d  a l i k e  unde r  l i k e  c i r c u m s t a n c e s .  B i l l i n g s  

A s s o c i a t e d  P lumbing ,  H e a t i n g  & C o o l i n g  C o n t r a c t o r s  v.  S t a t e  Board 

o f  P lumber s  ( 1 9 7 9 ) ,  Mont. , 602 P.2d 597 ,  36 S t .Rep .  1996 .  

Here u n i n v i t e d  doo r - t o -doo r  s o l i c i t o r s  o f  local m e r c h a n t s  are no 

less a n u i s a n c e  t h a n  t h o s e  of  n o n l o c a l  f i r m s .  Thus,  t h e  c lass i -  

f i c a t i o n  is a r b i t r a r y  and o f f e n d s  t h e  e q u a l  p r o t e c t i o n  c l a u s e  of 



b o t h  F e d e r a l  and Montana C o n s t i t u t i o n s .  

The r e m a i n i n g  f e d e r a l  c o n s t i t u t i o n a l  a t t a c k s  are 

f o r e c l o s e d  by  t h e  U n i t e d  S t a t e s  Supreme C o u r t  d e c i s i o n  i n  Brea rd  

v .  C i t y  of  A l e x a n d r i a  ( 1 9 5 1 ) ,  3 4 1  U.S. 622 ,  7 1  S.Ct .  920,  

L.Ed . I n  t h a t  case a Green  R i v e r  t y p e  o r d i n a n c e  l i k e  t h a t  of  

B i l l i n g s  ( m i n u s  t h e  exempt ion  f o r  local m e r c h a n t s )  was h e l d  n o t  

t o  v i o l a t e  t h e  F e d e r a l  Commerce c l a u s e ,  t h e  F i r s t  Amendment r i g h t  

o f  f r e e  s p e e c h ,  and t h e  due  p r o c e s s  c l a u s e  of  t h e  F o u r t e e n t h  

Amendment. W e  f i n d  no  r e a s o n  to h o l d  o t h e r w i s e  unde r  Montana ' s  

c o n s t i t u t i o n a l  f reedom o f  s p e e c h  g u a r a n t e e  ( A r t .  11, S e c .  7 ,  1972  

Montana C o n s t i t u t i o n )  o r  Mon tana ' s  due  p r o c e s s  c l a u s e  ( A r t .  11, 

S e c .  1 7 ,  1972  Montana C o n s t i t u t i o n ) .  Mon tana ' s  C o n s t i t u t i o n ,  

u n l i k e  t h e  F e d e r a l  C o n s t i t u t i o n ,  c o n t a i n s  no commerce c l a u s e .  

I n  summary, w e  h o l d  B i l l i n g s  O r d i n a n c e  5 .20.050 and 

5 .20.060 u n c o n s t i t u t i o n a l  unde r  t h e  e q u a l  p r o t e c t i o n  p r o v i s i o n s  

o f  t h e  U n i t e d  S t a t e s  and Montana C o n s t i t u t i o n s .  S i n c e  w e  have  no  

way o f  knowing w h e t h e r  t h e  C i t y  of  B i l l i n g s  would e n a c t  t h e  o r d i -  

n a n c e  w i t h o u t  t h e  u n c o n s t i t u t i o n a l  exempt ion  c o n t a i n e d  i n  

5 .20 .060 ,  w e  s t r i k e  b o t h  5.20.050 and 5 .20.060 l e a v i n g  t h a t  

d e t e r m i n a t i o n  t o  t h e  C i t y .  

The judgment  o f  t h e  Dis t r ic t  C o u r t  is r e v e r s e d  i n  acco rd -  

a n c e  w i t h  t h i s  o p i n i o n .  

C h i e f  J u s t i c e  




