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Mr. C h i e f  J u s t i c e  F r a n k  I .  H a s w e l l  d e l i v e r e d  t h e  O p i n i o n  o f  
t h e  C o u r t .  

T h i s  is  a11 a p p e a l  f rom a n  o r d e r  d e n y i n g  t h e  S t a t e ' s  

m o t i o n  f o r  l e a v e  t o  f i l e  a n  i n f o r m a t i o n  c h a r g i n g  t h e  

d e f e n d a n t s  w i t h  o f f i c i a l  m i s c o n d u c t .  W e  a f f i r m .  

The f a c t s  d i s c l o s e  t h a t  d e f e n d a n t  R o b e r t  P a l m e r  was 

s w o r n  i n  a s  a  M i s s o u l a  C o u n t y  Commiss ioner  on t h e  m o r n i n g  o f  

J a n u a r y  5 ,  1981 .  D e f e n d a n t  Germaine  Conrad  was a l r e a d y  a  

C o u n t y  Comrniss ioner  . The t h i r d  C o u n t y  Commiss ioner  was 

B a r b a r a  Evans .  C h a r l e s  Brooke  was t h e  C o ~ n m i s s i o n ' s  a d m i n i s -  

t r a t i v e  o f f i c e r .  

L a t e r  on t h a t  same d a y ,  a f t e r  P a l m e r  had b e e n  sworn  

i n ,  he  and Conrad  met t o  d i s c u s s  a  r e o r g a n i z a t i o n  p l a n  f o r  

s t a f f  p e r s o n n e l .  F o l l o w i n g  t h e  m e e t i n g ,  Brooke  was d i r e c t e d  

t o  make up d o c u m e n t s  t o  o u t l i n e  and i m p l e m e n t  t h e  p l a n  t h a t  

had  b e e n  a p p r o v e d  by Conrad  and P a l m e r .  Brooke  was t o  h a v e  

t h e  s u p p o r t i n g  d o c u m e n t s  p r e p a r e d  i n  t i m e  f o r  t h e  commis- 

s i o n e r s '  m e e t i n g  s c h e d u l e d  f o r  t h e  n e x t  d a y ,  J a n u a r y  6 .  A t  

t h a t  t i m e  t h e  p l a n  was t o  be  p r e s e n t e d  t o  t h e  t h i r d  commis- 

s i o n e r ,  B a r b a r a  Evans .  Evans  d i d  n o t  p a r t i c i p a t e  i n  a n y  o f  

t h e  d i s c u s s i o n s .  Bo th  r e s p o n d e n t s  a d m i t  t h e y  c o n s c i o u s l y  

e x c l u d e d  E v a n s  f rom t h e  d i s c u s s i o n s  and  d i d  n o t  wan t  h e r  t o  

know a b o u t  them o r  t h e  r e o r g a n i z a t i o n  p l a n  p r i o r  t o  t h e  

J a n u a r y  6 b o a r d  m e e t i n g .  

T h e r e a f t e r ,  t h e  i n c i d e n t  was i n v e s t i g a t e d  b y  t h e  

M i s s o u l a  C o u n t y  A t t o r n e y  and t h e  A t t o r n e y  G e n e r a l .  They  

c o n c l u d e d  t h a t  t h e r e  was p r o b a b l e  c a u s e  t o  b e l i e v e  t h a t  

t h e r e  had b e e n  a v i o l a t i o n  o f  M o n t a n a ' s  o p e n  m e e t i n g  l a w  a n d  

t h e  o f f i c i a l  m i s c o n d u c t  s t a t u t e ,  s e c t i o n  45-7-401 (1) ( e )  , 

MCA. The p e r t i n e n t  o p e n  m e e t i n g  s t a t u t e s  and t h e  o f f i c i a l  

m i s c o n d u c t  s t a t u t e  a r e  s e t  o u t  b e l o w :  



"OPEN MEETINGS 

"2-3-201. L e g i s l a t i v e  i n t e n t - - l i b e r a l  con- 
s t r u c t i o n .  The l e g i s l a t u r e  f i n d s  and d e c l a r e s  
t h a t  p u b l i c  b o a r d s ,  commiss ions ,  c o u n c i l s ,  
and o t h e r  p u b l i c  a g e n c i e s  i n  t h i s  s t a t e  e x i s t  
t o  a i d  i n  t h e  conduc t  of t h e  p e o p l e s '  b u s i -  
n e s s .  I t  is t h e  i n t e n t  o f  t h i s  p a r t  t h a t  
a c t i o n s  a n d  d e l i b e r a t i o n s  o f  a l l  p u b l i c  
a g e n c i e s  s h a l l  be conduc ted  o p e n l y .  The 
peop le  of  t h e  s t a t e  do n o t  wish t o  a b d i c a t e  
t h e i r  s o v e r e i g n t y  t o  t h e  a g e n c i e s  which s e r v e  
them. Toward t h e s e  e n d s ,  t h e  p r o v i s i o n s  o f  
t h e  p a r t  s h a l l  be l i b e r a l l y  c o n s t r u e d .  

"2-3-202. Meet ing d e f i n e d .  A s  used i n  t h i s  
p a r t ,  ' m e e t i n g '  means t h e  convening  of a  
quorum of  t h e  c o n s t i t u e n t  membership o f  a  
p u b l i c  agency ,  whether  c o r p o r a l  o r  by means 
of e l e c t r o n i c  equ ipmen t ,  t o  h e a r ,  d i s c u s s ,  o r  
a c t  upon a  m a t t e r  o v e r  which t h e  agency  h a s  
s u p e r v i s i o n ,  c o n t r o l ,  j u r i s d i c t i o n ,  o r  
a d v i s o r y  power. 

"2-3-203. M e e t i n g s  o f  p u b l i c  a g e n c i e s  t o  be  
open  t o  p u b l i c - - e x c e p t i o n s .  (1) A l l  m e e t i n g s  
o f  p u b l i c  o r  gove rnmen ta l  b o d i e s ,  b o a r d s ,  
b u r e a u s ,  commiss ions ,  a g e n c i e s  of t h e  s t a t e ,  
o r  any  p o l i t i c a l  s u b d i v i s i o n  of  t h e  s t a t e  o r  
o r g a n i z a t i o n s  o r  a g e n c i e s  s u p p o r t e d  i n  whole 
o r  i n  p a r t  by p u b l i c  f u n d s  o r  expending  
p u b l i c  f u n d s  s h a l l  be open t o  t h e  p u b l i c .  

"45-7-401. O f f i c i a l  mi sconduc t .  (1) A p u b l i c  
s e r v a n t  c o m m i t s  t h e  o f f e n s e  o f  o f f i c i a l  
mi sconduc t  when i n  h i s  o f f i c i a l  c a p a c i t y  he 
commits any of t h e  f o l l o w i n g  a c t s :  

" ( e )  knowingly c o n d u c t s  a  mee t ing  of  a  p u b l i c  
agency  i n  v i o l a t i o n  of  2-3-203." 

On March 6 ,  1981 ,  t h e  County A t t o r n e y  f i l e d  an a f f i -  

d a v i t  and motion f o r  l e a v e  t o  f i l e  an i n f o r m a t i o n  c h a r g i n g  

t h e  d e f e n d a n t s  w i t h  o f f i c i a l  mi sconduc t .  The a f f  i d a v i t  s e t  

f o r t h  f a c t s  e s s e n t i a l l y  a s  o u t l i n e d  above.  On A p r i l  27 ,  

1981 ,  t h e  D i s t r i c t  Cour t  d e n i e d  t h e  S t a t e ' s  motion by an 

o p i n i o n  and o r d e r .  T h i s  a p p e a l  f o l l o w e d .  

The i s s u e s  on a p p e a l  a r e :  

1. Whether t h e  a l l e g a t i o n s  i n  t h e  a f f i d a v i t  e s t a b -  



l i s h  p r o b a b l e  c a u s e  t h a t  t h e  d e f e n d a n t s  c o m m i t t e d  t h e  crime 

c h a r g e d .  

2. Whe the r  s e c t i o n  45-7-481(1)  ( e ) ,  MCA, is v o i d  f o r  

v a g u e n e s s .  

We a f f i r m  t h e  t r i a l  c o u r t ' s  d e c i s i o n  and  f i n d  t h e  

S t a t e ' s  m o t i o n  f o r  l e a v e  t o  f i l e  an  i n f o r m a t i o n  was p r o p e r l y  

d e n i e d .  

I n i t i a l l y ,  we f i n d  t h e  a f f i d a v i t  e s t a b l i s h e s  p r o b a b l e  

c a u s e  o f  a  v i o l a t i o n  o f  M o n t a n a ' s  o p e n  m e e t i n g  l aw.  The 

a l l e g a t i o n s  i n  t h e  a f f i d a v i t  m u s t  b e  t a k e n  a s  t r u e .  S e e ,  

L i t t l e  v .  Hhay ( 1 9 7 3 ) ,  809 Wash.App. 7 2 5 ,  509 P.2d 9 2 ,  and  

S t a t e  v .  Wol fe  ( 1 9 6 8 ) ,  1 5 6  Conn. 1 9 9 ,  239 A.2d 509.  T h e s e  

a l l e g a t i o n s  d i r e c t l y  a l l e g e  t h a t  B r o o k e ' s  p l a n  was a p p r o v e d  

b y  Pa lmer  and  Conrad  on  J a n u a r y  5  and t h a t  " b o t h  [ P a l m e r  and 

C o n r a d ]  a d m i t t e d  t h a t  t h e y  c o n s c i o u s l y  e x c l u d e d  E v a n s  f rom 

t h e i r  d i s c u s s i o n s  and d i d  n o t  w a n t  h e r  t o  know a b o u t  them o r  

t h e i r  r e o r g a n i z a t i o n  p l a n  p r i o r  t o  t h e  J a n u a r y  6 t h  Board  

M e e t i n g . "  We h a v e  p r e v i o u s l y  h e l d  t h a t  a  c o u n t y  commis- 

s i o n e r s '  m e e t i n g  c o n d u c t e d  b e t w e e n  two c o m m i s s i o n e r s  b y  

t e l e p h o n e  i n  w h i c h  t h e  t h i r d  c o m m i s s i o n e r  had no n o t i c e  and  

d i d  n o t  p a r t i c i p a t e  v i o l a t e d  M o n t a n a ' s  o p e n  m e e t i n g  l a w .  

Board  o f  T r u s t e e s  e t c .  v .  Board  o f  C o u n t y  C o ~ u m i s s i o n e r s  

( 1 9 8 0 )  Mont . , 606 P.2d 1 0 6 9 ,  37 St .Rep.  1 7 5 .  

I n  Board  o f  T r u s t e e s ,  s u p r a ,  we h e l d :  

"The r e c o r d  a l s o  i n d i c a t e s  t h a t  d u e  t o  t h e  
f r amework  i n  which  t h e  m e e t i n g  was h e l d ,  
i . e . ,  b y  means  o f  t e l e p h o n e  c o n v e r s a t i o n ,  and  
d u e  t o  t h e  f a c t  t h a t  Commiss ioner  M c C l i n t o c k  
was n o t  i n f o r m e d  o f  t h e  m e e t i n g ,  i t  was n o t  
a n  ' o p e n  m e e t i n g '  a s  r e q u i r e d  i n  Montana .  . . 
" T h i s  t y p e  o f  c l a n d e s t i n e  m e e t i n g  v i o l a t e s  
t h e  s p i r i t  and l e t t e r  o f  t h e  Montana Open 
l q e e t i n g  Law.'' 606 P.2d a t  1 0 7 3 ,  37 S t . R e p .  
a t  1 8 0 .  



Having found t h a t  p r o b a b l e  c a u s e  e x i s t e d  under  t h e  

a l l e g a t i o n s  of t h e  a f f i d a v i t ,  we n e x t  c o n s i d e r  whether  

s e c t i o n  45-7-401 (1) ( e )  , MCA, is v o i d  f o r  v a g u e n e s s ,  I n  

do ing  so  we n o t e  t h e  l e g i s l a t i v e  h i s t o r y  of  t h e  open mee t ing  

l aw  c o n t a i n e d  i n  t h e  D i s t r i c t  J u d g e ' s  s c h o l a r l y  o p i n i o n  and 

o r d e r :  

"Mon tana ' s  ' open meet ing  law '  ( S e c t i o n s  2-3- 
210,  e t  s e q . )  was pas sed  i n  1963 ( C h a p t e r  
1 5 9 ) .  I ts  f i r s t  s e c t i o n  s t a t e d :  

" ' S e c t i o n  1. The l e g i s l a t u r e  f i n d s  a n d  
d e c l a r e s  t h a t  p u b l i c  b o a r d s ,  c o m m i s s i o n s ,  
c o u n c i l s ,  and o t h e r  p u b l i c  a g e n c i e s  i n  t h i s  
s t a t e  e x i s t  t o  a i d  i n  t h e  c o n d u c t  of  t h e  
p e o p l e ' s  b u s i n e s s .  I t  is t h e  i n t e n t  of  t h i s  
a c t  t h a t  a c t i o n s  and d e l i b e r a t i o n s  of  a l l  
pub1 i c  a g e n c i e s  s h a l l  be conduc ted  o p e n l y .  
The p e o p l e  of  t h e  s t a t e  do n o t  wish t o  
a b d i c a t e  t h e i r  s o v e r e i g n t y  t o  t h e  a g e n c i e s  
which s e r v e  then?. Toward t h e s e  e n d s ,  t h e  
p r o v i s i o n s  of  t h e  a c t  s h a l l  be l i b e r a l l y  
c o n s t r u e d .  

T h i s  s e c t i o n ,  h e a v i l y  p l a g a r i z e d  from a  1953  
a l i f o r n i a  s t a t u t e  ( S e c t i o n  54950) , added t o  
h a t  s t a t u t e  t h e  r e f e r e n c e  t o  ' d e l i b e r a -  

t i o n s . '  The second s e c t i o n  o f  o u r  s t a t u t e  
(now S e c t i o n  2-3-203) p r o v i d e d  i n  p e r t i n e n t  
p a r t :  

" ' A l l  m e e t i n g s  o f  p u b l i c  o r  governmental 
b o d i e s  . . . a t  which any a c t i o n  is t a k e n  . . . s h a l l  be open t o  t h e  p u b l i c '  ( w i t h  
e x c e p t  i o n s )  . 
" T h i s  mandatory  s e c t i o n  d i d  n o t  d e a l  w i t h  
' d e l i b e r a t i o n s '  a t  a l l .  The s t a t u t e  d i d  n o t  
d e f i n e  such  t h i n g s  a s  ' a c t i o n , '  ' d e l i b e r a -  
t i o n , '  ' m e e t i n g '  o r  ' open '  and i t  p r o v i d e d  
f o r  no n o t i c e  r e q u i r e m e n t s .  ldo s a n c t i o n s  
were s u g g e s t e d ,  

" S a n c t i o n s  were added by t h e  1975 l e g i s l a -  
t u r e  ( C h a p t e r  474) by t h e  a d d i t i o n  o f  a sub-  
s e c t i o n  ( e )  t o  R.C.M. S e c t i o n  94-7-401 (now 
45-7-401, t h e  o f f i c i a l  mi sconduc t  c r i m i n a l  
s t a t u t e  pas sed  a s  p a r t  of  t h e  'new' c r i m i n a l  
c o d e  i n  1 9 7 3  ( C h a p t e r  5 1 3 ) ) ,  w h i c h  t h e n  
p r o v i d e d  i n  p e r t i n e n t  p a r t :  

" ' A  p u b l i c  s e r v a n t  commits t h e  o f f e n s e  o f  
o f f i c i a l  mi sconduc t  when, i n  h i s  o f f i c i a l  
c a p a c i t y ,  he . . . knowingly c o n d u c t s  a  
mee t ing  of  a  p u b l i c  agency  i n  v i o l a t i o n  of  



s e c t i o n  82-3402 [2-3-2031 . ' 

"Having i n  1975 i n c o r p o r a t e d  t h e  mandatory  
p r o v i s i o n  of t h e  open mee t ing  law i n  t h e  
c r i m i n a l  code  by s e c t i o n  numbered r e f e r e n c e ,  
t h e r e b y  making i t s  v i o l a t i o n  c r i m i n a l  and 
p r o v i d i n g  a  p e n a l t y  t h e r e f o r ,  t h e  l e g i s l a -  
t u r e  i n  1977 ( C h a p t e r  567) g o t  t o  t i n k e r i n g  
w i t h  t h e  open mee t ing  law and t h e  i n c o r p o r -  
a t e d  s e c t i o n .  A s  t o  t h a t  s e c t i o n ,  t h e y  
removed t h e  words ' a t  which any  a c t i o n  is 
t a k e n '  from t h e  l a n g u a g e  quo ted  above.  Thus,  
w h i l e  t h e  o r i g i n a l  s e c t i o n  r e q u i r e d  t h a t  
m e e t i n g s  a t  which a c t i o n  was t a k e n  be open ,  
t h e  s e c t i o n  a s  amended r e q u i r e d  t h a t  a l l  
p u b l i c  m e e t i n g s  be open ,  whether  a c t i o n  was 
t a k e n  o r  n o t .  But i n  t h e  same c h a p t e r  t h e  
l e g i s l a t u r e  p r o v i d e d ,  f o r  t h e  f i r s t  t i m e ,  a  
d e f i n i t i o n  o f  t h e  te rm ' m e e t i n g '  i n  a  newly 
d e s i g n a t e d  and numbered R.C.M. S e c t i o n  (83- 
3404,  now 2-3-202): 

" ' A S  used i n  t h i s  c h a p t e r ,  "mee t ing"  means 
t h e  convening  of  a  quorum of  t h e  c o n s t i t u e n t  
i n e m b e r s h i p  o f  a  p u b l i c  a g e n c y ,  w h e t h e r  
c o r p o r a l  o r  by means o f  e l e c t r o n i c  equ ipmen t ,  
t o  h e a r ,  d i s c u s s  o r  a c t  upon a  m a t t e r  o v e r  
which t h e  agency  h a s  s u p e r v i s i o n ,  c o n t r o l ,  
j u r i s d i c t i o n  o r  a d v i s o r y  power, '  

" I t  w i l l  be n o t e d ,  i n t e r  a l i a ,  t h a t  a  quorum 
was r e q u i r e d  and t h a t  t h e  pu rpose  of  t h e  
mee t ing  c o u l d  be t o  h e a r  o r  d i s c u s s  a s  w e l l  
a s  t o  a c t ,  T h i s  Chap te r  a l s o  made v o i d a b l e  
any d i s c u s s i o n  made i n  v i o l a t i o n  o f  t h e  a c t ,  
I n  t h i s  amendment o f  t h e  open mee t ing  law,  no 
r e f e r e n c e  was made t o  t h e  c r i m i n a l  c o d e ,  
e i t h e r  i n  t h e  t i t l e  o r  t h e  body o f  t h e  a c t , "  

I n  C o n n a l l y  v .  G e n e r a l  C o n s t r u c t i o n  Co. ( 1 9 2 6 ) ,  269 

U.S. 385, 46 S.Ct. 126 ,  7!3 L,Ed. 322, t h e  Uni ted  S t a t e s  

Supreme C o u r t  e s t a b l i s h e d  a  s t a n d a r d  f o r  t h e  d e t e r m i n a t i o n  

o f  v a g u e n e s s  which h a s  been  f o l l o w e d  t o  t h i s  day :  

"Tha t  t h e  t e r m s  of  a  p e n a l  s t a t u t e  c r e a t i n g  a  
new o f f e n s e  must  be  s u f f i c i e n t l y  e x p l i c i t  t o  
in form t h o s e  who a r e  s u b j e c t  t o  i t  what con- 
d u c t  on t h e i r  p a r t  w i l l  r e n d e r  them l i a b l e  t o  
i t s  p e n a l t i e s ,  is a  w e l l - r e c o g n i z e d  r e q u i r e -  
ment ,  c o n s o n a n t  a l i k e  w i t h  o r d i n a r y  n o t i o n s  
of  f a i r  p l a y  and t h e  s e t t l e d  r u l e s  of  l aw,"  
269 U.S, a t  391, 46 S.Ct.  a t  1 2 7 ,  70 L.Ed. a t  
328. 

The Cour t  r e i t e r a t e d  t h i s  s t a n d a r d  i n  W i n t e r s  v .  New 



York ( 1 9 4 8 ) ,  333 U.S. 507, 68 S.Ct.  665, 92 L.Ed. 8 4 8 ,  quo t -  

i ng  from S t a t e  v .  Diamond ( 1 9 2 1 ) ,  27 N.M.  477, 202 P. 988 ,  

" 'Where t h e  s t a t u t e  u s e s  words o f  no d e t e r -  
m i n a t i v e  m e a n i n g ,  o r  t h e  l a n g u a g e  is  s o  
g e n e r a l  and i n d e f i n i t e  a s  t o  embrace n o t  o n l y  
a c t s  commonly r e c o g n i z e d  a s  r e p r e h e n s i b l e ,  
b u t  a l s o  o t h e r s  which i t  is u n r e a s o n a b l e  t o  
presume were i n t e n d e d  t o  be made c r i m i n a l ,  i t  
w i l l  be d e c l a r e d  v o i d  f o r  u n c e r t a i n t y . ' "  333 
U.S. a t  516 ,  68 S,Ct .  a t  670-71, 92 L.Ed. a t  
850. 

T h i s  Cour t  h a s  e s t a b l i s h e d  a  s t a n d a r d  s i m i l a r  t o  t h a t  

used i n  C o n n a l l y  and W i n t e r s .  I n  S t a t e  v .  P e r r y  ( 1 9 7 9 ) ,  - 

Mon t . - , 590 P.2d 1129,  36 St .Rep.  291,  q u o t i n g  from S t a t e  

ex r e l .  G r i f f i n  v .  Greene  ( 1 9 3 7 ) ,  104  Mont. 460, 67 P.2d 

995 ,  we h e l d  t h a t  " u n l e s s  [ a  s t a t u t e ]  is s u f f i c i e n t l y  e x p l i -  

c i t  so  t h a t  a l l  t h o s e  s u b j e c t  t o  t h e  p e n a l t i e s  may know what 

t o  a v o i d ,  i t  v i o l a t e s  t h e  e s s e n t i a l s  o f  due p r o c e s s . "  590 

I t  is a l s o  c l e a r  t h a t  no p e r s o n  s h o u l d  be r e q u i r e d  t o  

g u e s s  a t  whether  a  c o n t e m p l a t e d  a c t i o n  is c r i m i n a l .  The 

Un i t ed  S t a t e s  Supreme Cour t  h a s  s t a t e d  t h e  p r i n c i p l e  i n  t h e  

f o l l o w i n g  l anguage :  

" A s  a  m a t t e r  of  due  p r o c e s s ,  ' n o  one  may be  
r e q u i r e d  a t  p e r i l  of l i f e ,  l i b e r t y  o r  prop- 
e r t y  t o  s p e c u l a t e  a s  t o  t h e  meaning o f  p e n a l  
s t a t u t e s .  A l l  a r e  e n t i t l e d  t o  be in formed a s  
t o  what t h e  S t a t e  commands o r  f o r b i d s . ' "  
Hynes v .  Mayor of O r a d e l l  ( 1 9 7 6 ) ,  425 U.S. 
610, 620,  96 S.Ct.  1755,  1760 ,  48 L.Ed.2d 
243, 253. 

S i ~ n i l a r l y ,  i n  C o n n a l l y ,  s u p r a ,  t h e  C o u r t  s a i d :  

"And a s t a t u t e  w h i c h  e i t h e r  f o r b i d s  o r  
r e q u i r e s  t h e  do ing  of  an a c t  i n  t e r m s  s o  
vague t h a t  men of common i n t e l l i g e n c e  mus t  
n e c e s s a r i l y  g u e s s  a t  i t s  meaning and d i f f e r  
a s  t o  i ts  a p p l i c a t i o n  v i o l a t e s  t h e  f i r s t  
e s s e n t i a l  o f  due  p r o c e s s  o f  l aw,"  ( C i t a t i o n s  
o m i t t e d , )  269 U.S. a t  391, 46 S.Ct. a t  1 2 7 ,  
70 L,Ed. a t  328. 



W e  h o l d  t h a t  s e c t i o n  45-7-4161 (1) ( e )  , MCk, v i o l a t e s  

t h e s e  s t a n d a r d s .  

I t  is u n c l e a r  w h e t h e r  t h e  1 9 7 7  l e g i s l a t u r e ,  i n  e n a c t -  

i n g  i ts  b r o a d  d e f i n i t i o n  o f  " m e e t i n g "  t o  i n c l u d e  d i s c u s s i o n s  

a s  w e l l  a s  a c t i o n s  ( s e c t i o n  2-3-2162, M C A ) ,  i n t e n d e d  t o  amend 

t h e  c r i m i n a l  s t a t u t e  u n d e r  which t h e s e  commissioners w e r e  

c h a r g e d  ( s e c t i o n  45-7-401(1)  ( e )  , M C A ) ,  t o  e n c o m p a s s  t h e  

expanded  s c o p e  o f  t h e  o p e n  m e e t i n g  l a w .  T h e r e  is  no e x p r e s s  

l e g i s l a t i v e  i n t e n t  t o  d o  s o .  

Men o f  common i n t e l l i g e n c e  c o u l d  d i f f e r  i n  t h e i r  

o p i n i o n  a s  t o  w h e t h e r  t h e  b r o a d  " m e e t i n g "  d e f i n i t i o n  e n a c t e d  

i n  1977  was  i n c o r p o r a t e d  i n  t h e  1 9 7 5  amendment t o  t h e  

c r i m i n a l  s t a t u t e .  The f a c t  t h a t  a  l a w s u i t  h a s  a r i s e n  o v e r  

t h e  i n t e r p r e t a t i o n  o f  t h i s  s t a t u t e  u n d e r s c o r e s  t h i s  d i f f e r -  
b 

e n c e  o f  o p i n i o n .  A c c o r d i n g l y ,  a n y  a t t e m p t  a t  r e s o l u t i o n  o f  

t h i s  d i f f e r e n c e  o f  o p i n i o n  would n e c e s s a r i l y  i n v o l v e  g u e s s -  

w o r k  a n d  s p e c u l a t i o n ,  a  f a t a l  d e f e c t  i n  a n y  c r i m i n a l  

s t a t u t e .  I t  is s i m p l y  n o t  c l e a r  wha t  c o n s t i t u t e s  t h e  

p r o h i b i t e d  c o n d u c t .  

T h e  S t a t e  a r g u e s  t h a t  s e c t i o n  2 - 1 0 8 2  , MCA, 

d i s p o s e s  o f  t h e  p r o b l e m .  T h a t  s t a t u t e  p r o v i d e s :  

" ( 2 )  A s p e c i f i c  o r  presumed r e f e r e n c e  t o  a  
t i t l e ,  c h a p t e r ,  p a r t ,  s e c t i o n ,  o r  s u b s e c t i o n  
o f  t h e  Montana Code A n n o t a t e d  is  presumed  t o  
b e  a  r e f e r e n c e  t o  t h a t  t i t l e ,  c h a p t e r ,  p a r t ,  
s e c t i o n ,  o r  s u b s e c t i o n  a s  i t  may b e  amended 
o r  c h a n g e d  f rom time t o  t i m e .  T h i s  presump- 
t i o n  may b e  o v e r c o m e  o n l y  b y  a  c l e a r  showing  
t h a t  a  s u b s e q u e n t  amendment o r  c h a n g e  i n  t h e  
t i t l e ,  c h a p t e r ,  p a r t ,  s e c t i o n ,  o r  s u b s e c t i o n  
is i n c o n s i s t e n t  w i t h  t h e  c o n t i n u e d  p u r p o s e  o r  
mean ing  o f  t h e  s e c t i o n  r e f e r r i n g  t o  i t ." 

The a b o v e  s t a t u t e  was e n a c t e d  i n  1 9 7 9  and i m m e d i a t e l y  

p r e c e d e s  s e c t i o n  1-2-109,  MCA, w h i c h  s t a t e s  t h a t  no Montana 

l a w  is r e t r o a c t i v e  u n l e s s  e x p r e s s l y  d e c l a r e d  s o .  



The d i f f i c u l t y  w i t h  t h e  S t a t e 1  s argument  becomes 

o b v i o u s  i n  l i g h t  of s e c t i o n  1-2-109, MCA. To a p p l y  a  19 79 

e n a c t m e n t  t o  a  law p a s s e d  i n  1977 ( t h e  "mee t ing"  d e f i n i t i o n )  

would c l e a r l y  be r e t r o a c t i v e .  Every r e a s o n a b l e  d o u b t  is  

r e s o l v e d  a g a i n s t  r e t r o a c t i v e  o p e r a t i o n  o f  a  s t a t u t e .  Penrod 

v .  Hoskinson ( 1 9 7 6 ) ,  170 Mont. 277, 552 P.2d 325. 

For t h e  above r e a s o n s  we ho ld  t h a t  s e c t i o n  45-7- 

4 0 1 ( 1 )  ( e ) ,  MCA, i s  v o i d  f o r  v a g u e n e s s  and  a f f i r m  t h e  

D i s t r i c t  C o u r t ' s  d e n i a l  of  t h e  S t a t e ' s  mot ion  f o r  l e a v e  t o  

f i l e  an i n f o r m a t i o n .  

? A d @ ,  % &\. 
Chie f  J u s t i c e  

We concur  : 

- . .  
 ono or able 'B. W. Thomas, D i s -  
t r i c t  J u d g e ,  s i t t i n g  i n  p l a c e  
of Mr. J u s t i c e  John C. Sheehy 



Mr. Justice Gene B. Daly: 

I concur in the result. 

Justice , 


