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M r .  Ch i e f  J u s t i c e  F rank  I .  H a s w e l l  d e l i v e r e d  t h e  O p i n i o n  of t h e  
C o u r t .  

Relator I n t a k e  Water Company f i l e d  a p e t i t i o n  f o r  a  w r i t  

o f  manda te  to compel t h e  Board of N a t u r a l  R e s o u r c e s  and 

C o n s e r v a t i o n  and t h e  Depa r tmen t  of N a t u r a l  R e s o u r c e s  and 

C o n s e r v a t i o n  to a s s i g n  a  p r i o r i t y  d a t e  of  J a n u a r y  1 4 ,  1975 ,  to 

t h e  water r i g h t s  a p p l i c a t i o n  of  d e f e n d a n t  U tah  I n t e r n a t i o n a l ,  

I n c .  The D i s t r i c t  C o u r t  d i s m i s s e d  I n t a k e ' s  p e t i t i o n .  W e  a f f i r m .  

On November 20,  1973 ,  Utah f i l e d  i t s  a p p l i c a t i o n  i n  

Wyoming, o n  Wyoming fo rms ,  t o  a p p r o p r i a t e  106 ,730  acre  f e e t  from 

t h e  Powder R i v e r ,  o n e  o f  t h e  r i v e r s  s u b j e c t  to t h e  Y e l l o w s t o n e  

R i v e r  Compact,  s e c t i o n  85-20-101 e t  s e q . ,  MCA. The water was to 

be d i v e r t e d  i n  Wyoming f o r  u l t i m a t e  u s e s  i n  Montana which i n c l u d e  

i n d u s t r i a l ,  i r r i g a t i o n ,  m u n i c i p a l  and r e c r e a t i o n .  

P u r s u a n t  to A r t .  V I I  B o f  t h e  Compact,  t h e  Wyoming s t a t e  

e n g i n e e r  s e n t  d u p l i c a t e s  o f  U t a h ' s  a p p l i c a t i o n  to Montana which 

were r e c e i v e d  by t h e  Depa r tmen t  on December 4 ,  1973 .  

A r t i c l e  V I I  B & C p r o v i d e  as f o l l o w s :  

"B. Each claim h e r e a f t e r  i n i t i a t e d  f o r  an  
a p p r o p r i a t i o n  o f  water i n  o n e  s i g n a t o r y  s t a t e  f o r  
u s e  i n  a n o t h e r  s i g n a t o r y  s t a t e  s h a l l  be  f i l e d  i n  
t h e  o f f i c e  o f  t h e  s t a t e  e n g i n e e r  o f  t h e  s i g n a -  
t o r y  s t a t e  i n  which t h e  w a t e r  is t o  be d i v e r t e d ,  
and a d u p l i c a t e  copy o f  t h e  a p p l i c a t i o n  or  
n o t i c e  s h a l l  be f i l e d  i n  t h e  o f f i c e  of  t h e  s t a t e  
e n g i n e e r  o f  t h e  s i g n a t o r y  s t a t e  i n  which t h e  
water is to be u sed .  

"C.  A p p r o p r i a t i o n s  may h e r e a f t e r  be ad j u d i c a t e d  
i n  t h e  s t a t e  i n  which t h e  water is d i v e r t e d ,  and 
whe re  a p o r t i o n  or a l l  o f  t h e  l a n d s  i r r i g a t e d  
a re  i n  a n o t h e r  s i g n a t o r y  s t a t e ,  s u c h  a d j u d i c a -  
t i o n s  s h a l l  be c o n f i r m e d  i n  t h a t  s t a t e  by t h e  
p r o p e r  a u t h o r i t y .  Each a d j u d i c a t i o n  is to con- 
fo rm w i t h  t h e  laws of  t h e  s t a t e  where  t h e  water 
is d i v e r t e d  and s h a l l  be r e c o r d e d  i n  t h e  c o u n t y  
and s t a t e  where  t h e  water is used."  

These  d u p l i c a t e s  c o n t a i n e d  much of t h e  same i n f o r m a t i o n  t h a t  is 

r e q u i r e d  on t h e  Montana fo rms .  

On March 1 5 ,  1974 ,  t h e  Depa r tmen t  n o t i f i e d  U tah  t h a t  i f  

i t  f i l e d  t h e  i n f o r m a t i o n  f o r  t h e  same p r o j e c t  on Montana ' s  f o rms ,  

t h e  p r i o r i t y  d a t e  of  November 20,  1973 ,  would be r e t a i n e d .  The 

Depa r tmen t  n o t e d  t h a t  t h e  f i l i n g  would be p u r s u a n t  to s e c t i o n s  



85-2-301 and 85-2-302, MCA, t h e  l a t t e r  of  which p r o v i d e s  i n  per -  

t i n e n t  p a r t :  

"The d e p a r t m e n t  s h a l l  re t u r n  a d e f e c t i v e  a p p l i -  
c a t i o n  f o r  c o r r e c t i o n  or c o m p l e t i o n  t o g e t h e r  
w i t h  t h e  r e a s o n s  f o r  r e t u r n i n g  it. An a p p l i c a -  
t i o n  d o e s  n o t  l o s e  p r i o r i t y  o f  f i l i n g  b e c a u s e  of  
d e f e c t s ,  i f  t h e  a p p l i c a t i o n  is c o r r e c t e d ,  
c o m p l e t e d ,  and r e f  i l e d  w i t h  t h e  d e p a r t m e n t  
w i t h i n  30 d a y s  a f t e r  i ts  r e t u r n  to t h e  a p p l i c a n t  
o r  w i t h i n  a f u r t h e r  t i m e  a s  t h e  d e p a r t m e n t  may 
a l l o w .  I f  a n  a p p l i c a t i o n  i s  n o t  c o r r e c t e d  and  -- -- 
c o m p l e t e d  w i t h i n  30 d a y s  o r  w i t h i n  a f u r t h e r  
t i m e  a s  t h e  d e p a r ~ e a l i ? i w s ,  up  to 1 8  mon ths ,  -- 
t h e  p r i o r i t y d a t e h m i c a t i o n  --- s h a l l  b e  
t h e  d a t e  o f  r e f  i l i n g  t h e  application withthe 
c o r r e c t i o n s  w i t h  t h e  d e p a r t m e n t .  An a p p l i c a t i o n  
n o t  c o r r e c t e d  w i t h i n  1 8  mon ths  s h a l l  be 
t e r m i n a t e d . "  (Emphas i s  added . )  

On A p r i l  4 ,  1974 ,  Utah r e p l i e d  t h a t  t h e y  i n t e n d e d  to f i l e  a p p l i -  

c a t i o n s  f o r  b e n e f i c i a l  water u se  p e r m i t s  on t h e  fo rms  p r e s c r i b e d  

b y  Montana.  

On Sep t ember  27,  1974 ,  I n t a k e  f i l e d  a Montana a p p l i c a t i o n  

w i t h  t h e  Depa r tmen t  and s i m u l t a n e o u s l y  f i l e d  a Wyoming a p p l i c a -  

t i o n  w i t h  t h e  Wyoming s t a t e  e n g i n e e r .  D u p l i c a t e s  of  e ach  a p p l i -  

c a t i o n  were f i l e d  i n  t h e  o t h e r  s t a t e  a t  t h e  same t i m e .  I n t a k e  

p l a n s  to d i v e r t  ( f o r  i n d u s t r i a l ,  m u n i c i p a l ,  i r r i g a t i o n  and o t h e r  

u s e s )  564 ,400  acre f e e t  from t h e  Powder R i v e r  i n  Montana by a dam 

and r e s u l t i n g  r e s e r v o i r  which w i l l  e x t e n d  from Montana i n t o  

Wyoming. 

On November 1 3 ,  1974 ,  t h e  Depa r tmen t  in formed Utah  t h a t  

t h e  Depa r tmen t  had n o t  y e t  r e c e i v e d  t h e  a p p l i c a t i o n s  f o r  p e r m i t s  

t o  a p p r o p r i a t e  t h e  water on t h e  Montana fo rms .  On J a n u a r y  1 4 ,  

1975 ,  Utah f i l e d  t h e  a p p r o p r i a t e  fo rms  and p a i d  t h e  f i l i n g  

f e e .  The Depa r tmen t  a s s i g n e d  Utah t h e  Wyoming p r i o r i t y  d a t e  

o f  November 20 ,  1973 .  I n t a k e  made r e p e a t e d  demands upon t h e  

Depa r tmen t  to change  t h e  p r i o r i t y  d a t e  t h a t  had been  a s s i g n e d  to 

t h e  a p p l i c a t i o n s  f i l e d  by  Utah ,  c o n t e n d i n g  t h a t  t h e  p r i o r i t y  d a t e  

s h o u l d  have  been  t h e  d a t e  t h a t  t h e  c o r r e c t e d  documents  were f i l e d  

w i t h  t h e  Depa r tmen t ,  J a n u a r y  1 4 ,  1975 .  The Depa r tmen t  r e f u s e d  to 

d o  s o .  

On March 6 ,  1975 ,  I n t a k e  f i l e d  an  a c t i o n  w i t h  t h e  Dis t r ic t  



C o u r t  o f  ~ e w i s  and C l a r k  County s e e k i n g  a w r i t  of manda te  to com- 

p e l  t h e  Board and t h e  Depa r tmen t  to a s s i g n  a p r i o r i t y  d a t e  of  

J a n u a r y  1 4 ,  1975 ,  to U t a h ' s  a p p l i c a t i o n .  On t h e  same day  t h e  

D i s t r i c t  C o u r t  i s s u e d  an a l t e r n a t i v e  w r i t  o f  mandate  r e q u i r i n g  

t h e  Board and t h e  Depa r tmen t  to show c a u s e  why t h e y  had n o t  

a s s i g n e d  t h e  r e q u e s t e d  p r i o r i t y  d a t e  . 
On Augus t  21,  1975 ,  p l a i n t i f f  f i l e d  an amended a p p l i c a t i o n  

f o r  w r i t  of  manda te  and d e f e n d a n t s  f i l e d  a m o t i o n  to q u a s h  and 

d i s m i s s  t h e  a c t i o n .  About O c t o b e r  1 4 ,  1 9 7 5  (and  s t i l l  w i t h i n  

t h e  t i m e  a l l o w e d  by  t h e  S t a t e  Dis t r ic t  C o u r t  f o r  t h e  p a r t i e s  to 

f i l e  b r i e f s  i n  r e s p o n s e  t o  t h e  above m o t i o n s  and t o  answer  

i n t e r r o g a t o r i e s ) ,  Utah f i l e d  a  d e c l a r a t o r y  judgment  a c t i o n  

a g a i n s t  I n t a k e  i n  F e d e r a l  D i s t r i c t  C o u r t  i n  B i l l i n g s  and a sked  

t h a t  c o u r t  t o  a d j u d i c a t e  t h e  r i g h t s  o f  b o t h  p a r t i e s  i n  t h e i r  

a t t e m p t s  to a p p r o p r i a t e  t h e  Powder R i v e r  waters, Utah I n t e r n a t '  1 

I n c .  v .  I n t a k e  Water Co. ( 1 9 7 6 ) ,  484  F.Supp. 36.  

On December 1 5 ,  1975 ,  t h e  S t a t e  D i s t r i c t  C o u r t  s t a y e d  a l l  pro- 

c e e d i n g s  i n  t h a t  c o u r t  pend ing  a  r u l i n g  o f  t h e  F e d e r a l  D i s t r i c t  

C o u r t .  The F e d e r a l  D i s t r i c t  C o u r t  d e c l i n e d  j u r i s d i c t i o n  b u t  

c o n s  t r u e d  t h e  Ye l lows  t o n e  R i v e r  Compact to r e q u i r e  t h e  a p p l i c a -  

t i o n  o f  Wyoming l a w  and s t a t e d  t h a t  Wyoming c o u r t s  d i d  n o t  have  

sole j u r i s d i c t i o n ,  484 F.Supp. a t  45. 

On J a n u a r y  8 ,  1980 ,  t h e  S t a t e  D i s t r i c t  C o u r t  d i s s o l v e d  i t s  

s t a y  and a l l o w e d  f u r t h e r  b r i e f s  and p r e h e a r i n g  c o n f e r e n c e s .  On 

F e b r u a r y  25, 1981 ,  a f t e r  h e a r i n g ,  t h e  Dis t r ic t  C o u r t  g r a n t e d  

d e f e n d a n t s '  m o t i o n s  to quash  and d i s m i s s  t h e  amended a p p l i c a t i o n  

i n  a 20-page o r d e r  i n  which t h e  Dis t r ic t  C o u r t  found no c lear  

l e g a l  d u t y  unde r  t h e  Y e l l o w s t o n e  R i v e r  Compact or Montana water 

l a w s  r e q u i r i n g  t h e  Depa r tmen t  t o  a s s i g n  t h e  l a t e r  p r i o r i t y  d a t e  

r e q u e s t e d  by I n t a k e .  On March 16 ,  1981 ,  t h e  ~ i s t r i c t  C o u r t  

e n t e r e d  judgment  d i s m i s s i n g  w i t h  p r e j u d i c e  any f u r t h e r  mandamus 

p r o c e e d i n g s  by  I n t a k e  b u t  w i t h o u t  p r e j u d i c e  to any o t h e r  remedy 

I n t a k e  m i g h t  have .  I n t a k e  a p p e a l s .  



The i s s u e  on a p p e a l  c a n  be s t a t e d  as f o l l o w s :  Should  a 

w r i t  o f  mandamus i s s u e  t o  r e q u i r e  t h e  Depa r tmen t  to a s s i g n  a 

p r i o r i t y  d a t e  of  J a n u a r y  1 4 ,  1975 ,  to U t a h ' s  water r i g h t s  a p p l i c a t i o n ?  

A l l  p a r t i e s  a g r e e  t h a t  a w r i t  o f  manda te  can  be  used to 

compel  t h e  p e r f o r m a n c e  o f  an  ac t  which t h e  l a w  r e q u i r e s  as  a d u t y  

r e s u l t i n g  f rom an o f f i c e .  S e c t i o n  27-26-102, MCA, p r o v i d e s  i n  

p e r t i n e n t  p a r t :  

"When and b y  whom i s s u e d .  (1) I t  may be i s s u e d  ---- 
b y  t h e  supreme c o u r t  or t h e  d i s t r i c t  c o u r t  o r  
any j u d g e m o f  t h e  d i s t r i c t  c o u r t  to any  i n f e r i o r  
t r i b u n a l ,  c o r p o r a t i o n ,  b o a r d ,  o r  p e r s o n  to com- 
p e l  t h e  p e r f o r m a n c e  o f  an  ac t  which t h e  l a w  spe-  
c i a l l y  e n j o i n s  as a d u t y  r e s u l t i n g  from a n  
o f f i c e  . . ." 

I t  is  e q u a l l y  clear t h a t  t h e  w r i t  w i l l  o n l y  i s s u e  where  t h e r e  h a s  b e e n  

a showing t h a t  a c lear  l e g a l  d u t y  e x i s t s  and t h e r e  is no s p e e d y  

o r  a d e q u a t e  remedy i n  t h e  o r d i n a r y  c o u r s e  of  l a w .  C a i n  v.  

Depa r tmen t  o f  H e a l t h  ( 1 9 7 8 ) ,  1 7 7  Mont. 448,  582 P.2d 332.  

The b a s i c  t h r u s t  of  I n t a k e ' s  a rgumen t  is t h a t  Mon tana ' s  

Water U s e  A c t  c o n t r o l s  o v e r  t h e  Compact, manda t ing  t h e  a s s i g n -  

men t  o f  t h e  J a n u a r y  1 4 ,  1975 ,  p r i o r i t y  d a t e .  I n t a k e  a r g u e s  

t h a t  t h e r e  are v a r i o u s  r e a s o n s  why a w r i t  of  manda te  l i e s  i n  t h e  

i n s t a n t  s u i t .  

F i r s t ,  I n t a k e  c o n t e n d s  t h a t  a w r i t  of  manda te  l i es  to com- 

p e l  t h e  p e r f o r m a n c e  o f  a n o n d i s c r e t i o n a r y  ac t ,  McCarten v.  

S a n d e r s o n  ( 1 9 4 1 ) ,  111 Mont. 407, 1 0 9  P.2d 1108 ,  and t h e  a s s i g n -  

ment  o f  U t a h ' s  p r i o r i t y  d a t e  is such  an  ac t .  I n t a k e  f u r t h e r  

c i t e s  s e c t i o n s  o f  Montana ' s  Water U s e  A c t  and r e a s o n s  t h a t  t h e  

Depa r tmen t  h a s  no d i s c r e t i o n  to a s s i g n  an ea r l i e r  d a t e  t h a n  t h e  

d a t e  U t a h ' s  a p p l i c a t i o n s  were r e c e i v e d  on t h e  Montana fo rms .  

These  s e c t i o n s  p r o v i d e  i n  p e r t i n e n t  p a r t  : 

"85-2-401. P r i o r i t y  . . . 
" ( 2 )  P r i o r i t y  of  a p p r o p r i a t i o n  made unde r  t h i s  
c h a p t e r  d a t e s  from t h e  f i l i n g  of  an  a p p l i c a t i o n  
f o r  a p e r m i t  w i t h  t h e  d e p a r t m e n t  . . . 
"85-2-302. A p p l i c a t i o n  f o r  p e r m i t .  Excep t  as 
o t h e r w i s e  p r o v i d e d  i n  (1) and ( 2 )  o f  85-2-306, a 
p e r s o n  may n o t  a p p r o p r i a t e  water or  commence 
c o n s t r u c t i o n  o f  d i v e r s i o n ,  impoundment, 



w i t h d r a w a l ,  or  d i s t r i b u t i o n  works t h e r e f  o r  
e x c e p t  by a p p l y i n g  f o r  and r e c e i v i n g  a p e r m i t  
f rom t h e  dewar tmen t .  The a w l i c a t i o n  s h a l l  b e  - 
made o n  a fbrm p r e s c r i b e d  b;* t h e  d e p a r t m e n t . "  -- -- 
( ~ m p h a s i s  a d d e d . )  

Second ,  I n t a k e  a r g u e s  t h a t  a w r i t  of  manda te  is a p r o p e r  

remedy t o  compel t h e  undoing of  a  t h i n g  w r o n g f u l l y  o r  i m p r o p e r l y  

d o n e  t h a t  d e n i e s  a p e r s o n  t h e  r i g h t s  to which he is e n t i t l e d ,  

c i t i n g  S t a t e  ex  re l .  Mallott v. Cascade C o .  ( 1 9 3 3 ) ,  94 Mont. 394,  

22 P.2d 811.  O t h e r  r e a s o n s  g i v e n  by I n t a k e  f o r  t h e  i s s u a n c e  of a 

w r i t  o f  manda te  i n c l u d e :  i f  an  agency  f o l l o w s  a f u n d a m e n t a l l y  

wrong r u l e ,  t h e  a g e n c y  c a n  be compel led  to f o l l o w  t h e  l a w  by  

mandamus, c i t i n g  S t a t e  ex r e l .  Bourquin  v. S t a t e  Board of 

E q u a l i z a t i o n  ( 1 9 2 3 ) ,  67 Mont. 340,  215 P. 667; and a n  a g e n c y  h a s  

a n  i m p l i e d  l e g a l  d u t y  to undo any a c t i o n  t a k e n  i n  v i o l a t i o n  of a 

s t a t u t e ,  c i t i n g  P a r k s  v. Board of C o .  Commissioners  of T i l l a -  

mook C o .  ( 1 9 7 2 ) ,  11 0r.App. 1 7 7 ,  5 0 1  P.2d 85.  

I n t a k e  also a r g u e s  t h a t  t h e  a p p l i c a t i o n  of  Compact A r t i c l e  

X V I I I  t o  Ar t i c le  V I I  ( s e t  o u t  above )  r e s u l t s  i n  t h e  c o n c l u s i o n  

t h a t  n o t h i n g  i n  t h e  Compact is i n t e n d e d  t o  d i v e s t  Montana of 

j u r i s d i c t i o n  o v e r  i t s  a l l o c a t e d  waters and t h u s  t h e  p r o v i s i o n s  of  

Mon tana ' s  Water U s e  A c t  s h o u l d  a p p l y .  Ar t i c l e  X V I I I  p r o v i d e s  as 

f o l l o w s :  

" A r t i c l e  X V I I I  

"No s e n t e n c e ,  p h r a s e ,  o r  c l a u s e  i n  t h i s  compact 
o r  i n  any  p r o v i s i o n  t h e r e o f  s h a l l  be c o n s t r u e d  
o r  i n t e r p r e t e d  t o  d i v e s t  any s i g n a t o r y  s t a t e  o r  
a n y  o f  t h e  a g e n c i e s  or o f f i c e r s  o f  s u c h  s t a t e s  
o f  t h e  j u r i s d i c t i o n  of  t h e  water of  e ach  s t a t e  
a s  a p p o r t i o n e d  i n  t h i s  compact ." 
The Board ,  t h e  Depa r tmen t  and U tah  c o n t e n d  t h a t  a w r i t  of  

manda t e  s h o u l d  n o t  i s s u e  f o r  s e v e r a l  r e a s o n s .  F i r s t ,  t h e  

Depa r tmen t  d i d  n o t  v i o l a t e  any  c l e a r  l e g a l  d u t y  b u t  f o l l o w e d  t h e  

c o n t r o l l i n g  l a w s  o f  t h e  Compact and A c t .  These  p a r t i e s  r e a s o n  

t h a t  t h e  Compact is s imi la r  to a t r e a t y ,  s i n c e  it was app roved  by 

C o n g r e s s ,  and s t a t e  l a w  is s u b o r d i n a t e  to it. S i n c e  A r t i c l e  V I I ,  

p a r a g r a p h  B, o f  t h e  Compact s t a t e s  t h a t  t h e  a d j u d i c a t i o n  is t o  

con fo rm w i t h  t h e  laws o f  t h e  s t a t e  of  d i v e r s i o n ,  t h e  Depa r tmen t  



c o r r e c t l y  g a v e  Utah t h e  Wyoming p r i o r i t y  d a t e .  These  p a r t i e s  

p o i n t  o u t  t h a t  i n  t h e  Wyoming a d j u d i c a t i o n  p r o c e s s ,  t h e  p r i o r i t y  

d a t e s  r e l a t e  back  t o  t h e  d a t e  of  t h e  a p p l i c a t i o n ,  i . e .  November 

20,  1973 .  

A l s o ,  t h e s e  p a r t i e s  a r g u e  t h a t  a w r i t  of  mandate  c a n n o t  

i s s u e  b e c a u s e  I n t a k e  h a s  p l a i n ,  s p e e d y  and a d e q u a t e  a d m i n i s t r a -  

t i v e  r e m e d i e s ;  t h a t  t h e  Depa r tmen t  d i d  n o t  f o l l o w  a f u n d a m e n t a l l y  

wrong r u l e ;  and t h a t  a w r i t  of  manda te  is n o t  a p r o p e r  remedy to 

undo an  ac t  a l r e a d y  done .  F i n a l l y ,  r e s p o n d e n t s  con t end  t h a t  t h e  

Depa r tmen t  d i d  n o t  d i v e s t  i t s e l f  o f  i ts  j u r i s d i c t i o n  of t h e  water 

a l l o c a t e d  to Montana unde r  t h e  Compact, i . e .  t h e  Depa r tmen t  

r e q u i r e d  Utah to correct i t s  f i l i n g s  on  t h e  Montana fo rms  

i n s u r i n g  t h a t  water c h a r g e d  a g a i n s t  i t s  Compact a l l o c a t i o n  is 

b e n e f i c i a l l y  u sed .  

W e  n o t e  t h a t  t h i s  C o u r t  h a s  r e c e n t l y  a d d r e s s e d  o u r  s c o p e  

o f  r e v i e w  on a p p l i c a t i o n  f o r  a w r i t  of  manda te :  

" T h i s  C o u r t  is aware t h a t  a D i s t r i c t  C o u r t ' s  
d e c i s i o n  to g r a n t  or deny  a w r i t  of  manda te  is a 
matter  o f  d i s c r e t i o n  and w i l l  be s u s t a i n e d  on 
a p p e a l  i n  t h e  a b s e n c e  of  a  showing of  abuse  of  
d i s c r e t i o n  ." Ingram-Clevenger ,  I n c .  v .  L e w i s  
and C l a r k  County ( 1 9 8 1 ) ,  Mon t . 636 
P.2d 1372 ,  1374 ,  38 ~ t . ~ e p . 9 6 ,  1699. 

The D i s t r i c t  C o u r t  i n  t h i s  case d i d  n o t  abuse  i t s  d i s c r e t i o n  i n  

d e n y i n g  t h e  w r i t .  

Here a  w r i t  o f  manda te  c a n n o t  i s s u e  b e c a u s e  t h e r e  is no 

c l ea r  l e g a l  d u t y  r e q u i r i n g  t h e  Depa r tmen t  t o  a s s i g n  U tah  t h e  

J a n u a r y  1 4 ,  1975 ,  p r i o r i t y  d a t e .  C a i n ,  s u p r a .  The Compact,  

s i g n e d  by Wyoming, Montana and N o r t h  Dakota  and r a t i f i e d  by 

C o n g r e s s  ( o n  O c t o b e r  20, 1 9 5 1 )  h a s  t h e  s t a t u s  of  a t r e a t y  and 

s t a t e  l a w  is s u b o r d i n a t e  t o  it. See  H i n d e r l i d e r  v .  L a P l a t a  R i v e r  

& C h e r r y  Creek D i t c h  Company ( 1 9 3 8 ) ,  304 U.S. 92 ,  58  S .Ct .  803 ,  

82  L.Ed 1202  ( a n  i n t e r s t a t e  compact be tween  C o l o r a d o  and N e w  

Mexico w a s  found t o  be c o n t r o l l i n g  o v e r  a C o l o r a d o  S t a t e  water 

d e c r e e )  . Thus ,  Montana ' s  water s t a t u t e s  are s u b o r d i n a t e  to t h e  

Compact p r o v i s i o n s .  



A r t i c l e  V I I ,  S e c t i o n  C, o f  t h e  Compact p r o v i d e s  t h a t  

e a c h  a d j u d i c a t i o n  mus t  conform w i t h  t h e  laws of  t h e  s t a t e  where  

t h e  water is d i v e r t e d .  Wyoming is t h e  s ta te  of  d i v e r s i o n  i n  t h i s  

case. I n t a k e  d o e s  n o t  a t t a c k  U t a h ' s  o r i g i n a l  f i l i n g s  i n  Wyoming 

o n  November 20,  1973 .  Thus,  t h e  Depa r tmen t  c o r r e c t l y  a s s i g n e d  

t h e  November 20,  1973 ,  p r i o r i t y  d a t e  to Utah  i n  c o n f o r m i t y  w i t h  

Wyoming l a w  as r e q u i r e d  by t h e  Compact. 

I n t a k e  c o u l d  n o t  p r e v a i l  even  unde r  Montana l a w .  The 

Depa r tmen t  is g i v e n  t h e  d i s c r e t i o n  u n d e r  Montana ' s  Water U s e  A c t  

o f  a l l o w i n g  up to 18  mon ths  f o r  a  c o r r e c t i o n  of  d e f e c t i v e  f i l i n g .  

Utah  f i l e d  t h e  a p p r o p r i a t e  Montana fo rms  w i t h  t h e  Depa r tmen t  

w i t h i n  t h a t  p e r i o d .  The Depa r tmen t  c o r r e c t l y  a s s i g n e d  U tah  t h e  

p r i o r i t y  d a t e  of  i ts  f i r s t  f i l i n g .  I t  had no c lea r  l e g a l  d u t y  to 

d o  o t h e r w i s e .  

Af f i rmed  . 

C h i e f  J u s t i c e  


