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M r .  Ch ie f  J u s t i c e  F r a n k  I .  H a s w e l l  d e l i v e r e d  t h e  O p i n i o n  of  t h e  
C o u r t .  

P l a i n t  i f f  s u b c o n t r a c t o r  sued t h e  g e n e r a l  c o n t r a c t o r  and t h e  

S t a t e  f o r  damages f o r  b r e a c h  o f  i ts s u b c o n t r a c t  t o  c o n t r u c t  

b r i d g e s  and c o n c r e t e  work on a highway p r o j e c t .  A t  t h e  c o n c l u -  

s i o n  o f  t h e  s u b c o n t r a c t o r  I s  c a s e - i n - c h i e f  , t h e  D i s t r i c t  C o u r t  

d i s m i s s e d  t h e  a c t i o n  on t h e  ground t h a t  p l a i n t i f f  had shown no 

r i g h t  to  r e l i e f  unde r  t h e  f a c t s  and l a w .  Fo l l owing  d e n i a l  of  i t s  

m o t i o n  f o r  a new t r i a l ,  t h e  s u b c o n t r a c t o r  a p p e a l s .  W e  r e v e r s e .  

On November 23,  1970 ,  d e f e n d a n t  Goodfe l l ow  Bros., I n c . ,  

t h e  g e n e r a l  c o n t r a c t o r ,  c o n t r a c t e d  w i t h  d e f e n d a n t  S t a t e  of  

Montana to c o n s t r u c t  a segment  of  i n t e r s t a t e  highway i n  Mine ra l  

Coun ty ,  Montana.  T h e r e a f t e r  Good f e l l o w  c o n t r a c t e d  w i t h  E. F. 

M a t e l i c h  C o n s t r u c t i o n  C o . ,  t h e  s u b c o n t r a c t o r ,  f o r  t h e  c o n s t r u c -  

t i o n  o f  c e r t a i n  b r i d g e s  and c o n c r e t e  work on t h e  p r o j e c t .  

P r i o r  to s u b m i t t i n g  i t s  b i d  to Goodfe l l ow ,  M a t e l i c h  

o b t a i n e d  a b i d  f o r  t h e  c o n c r e t e  work from R o b e r t  O I C o n n e r ,  a spe-  

c i a l i s t  i n  t h e  c o n s t r u c t i o n  o f  c u r b s  and s i d e w a l k s .  The b i d  sub-  

m i t t e d  by OIConner  s t a t e d  t h a t  t h e  estimates g i v e n  were con- 

t i n g e n t  upon c o n c r e t e  b e i n g  a v a i l a b l e  a t  t h e  j ob  s i t e .  M a t e l i c h  

a c c e p t e d  O I C o n n e r l s  b i d  on A p r i l  1 2 ,  1971.  

The c o n t r a c t  be tween  M a t e l i c h  and Good f e l l o w  p r o v i d e d  t h a t  

t h e  work was t o  be comple t ed  i n  270 c a l e n d a r  d a y s .  The c o n s t r u c -  

t i o n  work began i n  t h e  s p r i n g  o f  1 9 7 1  b u t  t h e  c o n c r e t e  work was 

n o t  comple ted  u n t i l  l a t e  f a l l  o f  1973  b e c a u s e  n e c e s s a r y  p r e p a r a -  

t o r y  work had n o t  been  comple ted  by  Goodfe l l ow  u n t i l  S e p t e m b e r ,  

1973.  When t h e  p r e p a r a t o r y  work w a s  f i n a l l y  d o n e ,  t h e r e  w a s  no  

l o n g e r  a s o u r c e  o f  c o n c r e t e  a v a i l a b l e  a t  t h e  j o b  s i t e .  By r e a s o n  

t h e r e o f ,  OIConner  r e f u s e d  to p e r f o r m  t h e  c o n c r e t e  work u n d e r  h i s  

a g r e e m e n t  w i t h  M a t e l i c h .  T h e r e  had been  a s o u r c e  o f  c o n c r e t e  

a v a i l a b l e  a t  t h e  j ob  s i t e  d u r i n g  t h e  1 9 7 1  work s e a s o n  and f o r  

m o s t  o f  t h e  1972 s e a s o n .  S i n c e  O tConne r  r e f u s e d  to p e r f o r m  t h e  

work ,  M a t e l i c h  was f o r c e d  t o  c o m p l e t e  t h e  c o n c r e t e  work i t s e l f .  



Af ter  t h e  work was comple ted  , Mate1 i c h  b r o u g h t  s u i t  

a g a i n s t  Goodfe l l ow  and t h e  S t a t e  of  Montana i n  t h e  D i s t r i c t  C o u r t  

o f  M i n e r a l  County .  M a t e l i c h  a l l e g e d  t h a t  it was p r e v e n t e d  from 

p e r f o r m i n g  i t s  work w i t h i n  t h e  t i m e  p e r i o d  s p e c i f i e d  i n  i t s  

s u b c o n t r a c t  w i t h  Goodfe l l ow  b e c a u s e  t h e  work s c h e d u l e  f o r  t h e  

p r o j e c t  had been  changed by  Goodfe l l ow  and t h e  S t a t e .  M a t e l i c h  

s o u g h t  damages f o r  i n c r e a s e d  costs a l l e g e d l y  caused  by  

Good f e l l o w '  s b r e a c h  o f  i t s  s u b c o n t r a c t  i n  n o t  p e r f o r m i n g  t h e  p r e -  

p a r a t o r y  work w i t h i n  t h e  t i m e  p e r i o d  s p e c i f i e d  i n  i t s  

s u b c o n t r a c t .  M a t e l i c h  s o u g h t  damages to t h e  e x t e n t  of  t h e  d i f -  

f e r e n c e  be tween  t h e  a c t u a l  costs  it i n c u r r e d  i n  c o m p l e t i n g  t h e  

c o n c r e t e  work and t h e  b i d  p r i c e  s u b m i t t e d  by O'Conner .  M a t e l i c h  

d i s m i s s e d  i t s  claim a g a i n s t  t h e  S t a t e  p r i o r  to t r i a l ,  b u t  t h e  

S t a t e  remained  a  p a r t y  on Good f e l l o w '  s cross-claim f o r  i ndemni f  i- 

c a t i o n  a g a i n s t  it. 

A bench  t r i a l  was h e l d  on Augus t  21,  1980 .  O'Conner  

t e s t i f i e d  as a w i t n e s s  f o r  M a t e l i c h ,  and t h e  ag reemen t  e n t e r e d  

i n t o  be tween  M a t e l i c h  and OIConne r  was a d m i t t e d  i n t o  e v i d e n c e .  

E v i d e n c e  was also p r e s e n t e d  r e g a r d i n g  t h e  a c t u a l  costs  i n c u r r e d  

b y  M a t e l i c h  i n  c o m p l e t i n g  t h e  c o n c r e t e  work. A t  t h e  c l o s e  of  

M a t e l i c h '  s c a s e - i n - c h i e f  t h e  D i s t r i c t  C o u r t  g r a n t e d  t h e  

d e f e n d a n t s '  mo t ion  to d i s m i s s  because  it found t h a t  t h e r e  w a s  no 

v a l i d  e v i d e n c e  b e f o r e  t h e  c o u r t  to e s t a b l i s h  damages.  

The D i s t r i c t  C o u r t  d e t e r m i n e d  t h a t  t h e  e v i d e n c e  p e r t a i n -  

i n g  to O ' C o n n e r l s  b i d  p r i c e  c o u l d  n o t  be used to e s t a b l i s h  damages 

b e c a u s e  OIConner  had n o t  p r e q u a l i f i e d  w i t h  t h e  Montana S t a t e  

Depa r tmen t  o f  Highways a s  r e q u i r e d  by  s p e c i f i c a t i o n s  adop ted  by 

t h e  Montana S t a t e  Highway Commission which were i n c o r p o r a t e d  i n t o  

t h e  c o n t r a c t  be tween  t h e  S t a t e  of Montana and Goodfe l low.  The 

terms o f  t h a t  c o n t r a c t  were i n  t u r n  i n c o r p o r a t e d  i n t o  t h e  

c o n t r a c t  be tween  Good f e l l o w  and M a t e l i c h .  

The sole i s s u e  is w h e t h e r  t h e  Dis t r ic t  C o u r t  e r r e d  i n  

d i s m i s s i n g  t h e  a c t i o n  based  upon i t s  d e t e r m i n a t i o n  t h a t  t h e  e v i -  



d e n c e  was i n s u f f i c i e n t  to e s t a b l i s h  damages.  

The p a r t i e s  d i s a g r e e  as t o  w h e t h e r  OIConne r  was r e q u i r e d  

t o  p r e q u a l i f y  unde r  t h e  c i r c u m s t a n c e s  of  t h i s  c a s e .  We f i n d  it 

u n n e c e s s a r y  t o  r e s o l v e  t h a t  i s s u e  i n  d e c i d i n g  w h e t h e r  t h e  e v i -  

d e n c e  p r e s e n t e d  by  M a t e l i c h  was s u f f i c i e n t  to e s t a b l i s h  damages.  

The f o l l o w i n g  s t a t u t e  e s t a b l i s h e s  t h e  measure  of  damages 

f o r  b r e a c h  o f  c o n t r a c t :  

" F o r  t h e  b r e a c h  o f  an o b l i g a t i o n  a r i s i n g  from 
c o n t r a c t ,  t h e  measu re  o f  damages ,  e x c e p t  when 
o t h e r w i s e  e x p r e s s l y  p r o v i d e d  by t h i s  c o d e ,  is t h e  
amount which w i l l  compensa te  t h e  p a r t y  a g g r i e v e d  
f o r  a l l  t h e  d e t r i m e n t  which was p r o x i m a t e l y  
c a u s e d  t h e r e b y  or  i n  t h e  o r d i n a r y  c o u r s e  of 
t h i n g s  would be l i k e l y  to r e s u l t  t h e r e f r o m .  
Damages which are n o t  c l e a r l y  a s c e r t a i n a b l e  i n  
b o t h  t h e i r  n a t u r e  and o r i g i n  c a n n o t  be r e c o v e r e d  
f o r  a b r e a c h  o f  c o n t r a c t . "  S e c t i o n  27-1-311, 
MCA. 

Wi th  r e g a r d  to e v i d e n c e  of damages w e  have  s t a t e d :  "While  

e x a c t  p roo f  o f  damage is n o t  n e c e s s a r y  t h e r e  mus t  be some e v i -  

d e n c e  f rom which  t h e  amount may be d e t e r m i n e d  ." Brown v.  F i r s t  

Fed.  Sav.  & L. A s s l n  o f  Great F a l l s  ( 1 9 6 9 ) ,  1 5 4  Mont. 79 ,  8 8 ,  460  

P.2d 97 ,  102 .  I n  t h i s  case t h e r e  w a s  e v i d e n c e  from which t h e  

amount  o f  damages c o u l d  have  been  e s t a b l i s h e d .  

0'  C o n n e r l s  t e s t i m o n y  and t h e  ag reemen t  be tween  0 '  Conner  

and M a t e l i c h  were e v i d e n c e  of  t h e  r e a s o n a b l e  cost a t  which t h e  

work c o u l d  have  been  pe r fo rmed  had it been  done  a t  an  e a r l i e r  

d a t e  when t h e r e  was s t i l l  a s o u r c e  of  c o n c r e t e  a v a i l a b l e  a t  t h e  

c o n s t r u c t i o n  s i t e .  A d d i t i o n a l l y , M a t e l i c h  t e s t i f i e d  t h a t  

Goodfe l l ow  p a i d  him on t h e  b a s i s  o f  O I C o n n e r l s  b i d  which is some 

i n d i c a t i o n  o f  t h e  r e a s o n a b l e  c o s t  of  t h e  c o n c r e t e  work. The 

d e f e n d a n t s  d o  n o t  c o n t e n d  t h a t  t h i s  e v i d e n c e  s h o u l d  n o t  have  b e e n  

a d m i t t e d .  T h e i r  o n l y  a rgumen t  is t h a t  b e c a u s e  OIConne r  w a s  n o t  

p r e q u a l i f i e d  e v i d e n c e  o f  h i s  b i d  p r i c e  c o u l d  n o t  be used to 

e s t a b l i s h  damages.  The D i s t r i c t  C o u r t  a g r e e d  w i t h  t h i s  con t en -  

t i o n  and h e l d  as a m a t t e r  o f  l a w  t h a t  t h e  e v i d e n c e  c o u l d  n o t  be 

u sed  t o  d e t e r m i n e  damages.  

The D i s t r i c t  C o u r t  e r r e d  i n  t h i s  d e t e r m i n a t i o n .  0' Conne r  



was a  s p e c i a l i s t  i n  c u r b ,  s i d e w a l k s  and f l a t  c o n c r e t e  work w i t h  

26  y e a r s  e x p e r i e n c e .  H i s  e x p e r t  o p i n i o n  e v i d e n c e  was a d m i s s i b l e  

t o  e s t a b l i s h  t h e  r e a s o n a b l e  cost  of t h e  c o n c r e t e  work unde r  t h e  

s u b c o n t r a c t  w i t h o u t  r e g a r d  to whe the r  he was p r e q u a l i f i e d  t o  per- 

form t h e  c o n c r e t e  work h i m s e l f .  O I C o n n e r l s  t e s t i m o n y  and b i d  

c r e a t e d  a  f a c t u a l  i s s u e  on damages f o r  d e t e r m i n a t i o n  by t h e  

D i s t r i c t  C o u r t .  Such e v i d e n c e  p r e c l u d e d  d i s m i s s a l  unde r  Rule  

4 1 ( b ) ,  M.R.Civ.P., f o r  f a i l u r e  of p roof  o f  damages.  

Reve r sed  and remanded f o r  a  new t r i a l .  

Ch ie f  J u s t i c e  

W e  concu r :  - 


