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Mr. ~ u s t i c e  J o h n  Conway H a r r i s o n  d e l i v e r e d  t h e  O p i n i o n  o f  
t h e  C o u r t .  

T h i s  is  a n  a p p e a l  f rom t h e  judgment  o f  t h e  i l i s t r i c t  

C o u r t  o f  t h e  F o u r t h  J u d i c i a l  D i s t r i c t ,  i n  a n d  f o r  t h e  C o u n t y  

o f  M i s s o u l a ,  a r i s i n g  o u t  o f  a  m a r i t a l  d i s s o l u t i o n .  

A t  t h e  t i m e  o f  t h e i r  d i v o r c e ,  E v e l y n  and Dewey B a k e r  

e n t e r e d  i n t o  a  p r o p e r t y  a g r e e m e n t  d a t e d  J u n e  27 ,  1 9 8 8 .  T h i s  

a g r e e m e n t  was a p p r o v e d  b y  t h e  c o u r t  and  e n t e r e d  i n t o  t h e  

d e c r e e  o f  d i s s o l u t i o n  on  t h a t  same d a t e .  Under t h e  t e r m s  o f  

t h e  p r o p e r t y  a g r e e m e n t ,  among o t h e r  p r o v i s i o n s ,  t h e  p a r t i e s  

a g r e e d  t h a t  a l l  f a m i l y  o b l i g a t i o n s  o f  t h e  p a r t i e s  i n c u r r e d  

b y  them p r i o r  t o  A u g u s t  7 ,  1 9 7 9 ,  were t o  b e  t h e  s o l e  a n d  

s e p a r a t e  o b l i g a t i o n s  o f  t h e  a p p e l l a n t  h u s b a n d .  O b l i g a t i o n s  

i n c u r r e d  s i n c e  t h a t  d a t e  by  t h e  p a r t i e s  i n d i v i d u a l l y  w e r e  t o  

b e  t h e  s e p a r a t e  o b l i g a t i o n s  o f  t h e  p a r t y  who i n c u r r e d  t h e  

o b l i g a t i o n s .  

The p a r t i e s  a g r e e d  t h a t  t h e  w i f e  would h a v e  f u l l  

c u s t o d y  and c o n t r o l  o f  t h e  f i v e  m i n o r  c h i l d r e n ,  t h a t  t h e  

h u s b a n d  was t o  h a v e  r e a s o n a b l e  v i s i t a t i o n  r i g h t s  and c e r t a i n  

p e r i o d s  o f  t i m e  d u r i n g  t h e  summer and h o l i d a y s ;  i n  a d d i t i o n ,  

t h e  a p p e l l a n t  husband  was t o  make a r r a n g e m e n t s  w i t h  t h e  w i f e  

p r i o r  t o  t h e s e  v i s i t a t i o n s .  The h u s b a n d  was t o  p a y  a l l  

m e d i c a l  and d e n t a l  b i l l s .  

The h u s b a n d  was t o  c o n v e y  t o  t h e  w i f e  a n  a p a r t m e n t  

complex  owned by t h e  p a r t i e s  i n  M i s s o u l a ,  Montana ,  t h e  

income f rom which  was t o  b e  u s e d  by h e r  a s  and  f o r  t h e  

o b l i g a t i o n  o f  t h e  h u s b a n d  t o  p a y  s u p p o r t ,  m a i n t e n a n c e  and  

c a r e  and  e d u c a t i o n  o f  t h e  p a r t i e s '  m i n o r  c h i l d r e n .  The 

a p p e l l a n t  h u s b a n d  f u r t h e r  a g r e e d  w i t h  r e g a r d  t o  t h e  

c o n v e y a n c e  o f  t h e  a p a r t m e n t  t o  p r o v i d e  a n  income t o  t h e  w i f e  

o f  a t  l e a s t  $ 1 , 0 0 0  p e r  month .  T h i s  was s e t  up s o  i n  t h e  



e v e n t  t h e  g r o s s  r e n t s  r e c e i v e d  f rom s u c h  a p a r t m e n t s  d i d  n o t  

e x c e e d  $1,BB0 f o r  a n y  o n e  month ,  t h e  r e s p o n d e n t  w i f e  would 

n o t i f y  t h e  h u s b a n d  o f  s u c h  d e f i c i t  and h e  was t o  make up t h e  

d i f f e r e n c e  i n  a c a s h  payment  w i t h i n  f i f t e e n  d a y s .  

P u r s u a n t  t o  t h e  p r o p e r t y  a g r e e m e n t  t h e  a p p e l l a n t  hus-  

band a g r e e d  t o  d e p o s i t  i n  t h e  F a r m e r s  S t a t e  Bank i n  V i c t o r ,  

Montana ,  t h e  sum o f  $ 1 , 0 0 0  and  t o  m a i n t a i n  t h a t  a c c o u n t  i n  

t h e  name o f  t h e  r e s p o n d e n t  w i f e ,  and t o  f u r t h e r  m a i n t a i n  a  

b a l a n c e  i n  t h e  a c c o u n t  o f  $ 1 , 0 0 0 .  Wi th  r e g a r d  t o  t h i s  

a g r e e m e n t  i t  was u n d e r s t o o d  t h a t  t h e  r e s p o n d e n t  c o u l d  d r a w  

upon t h i s  a c c o u n t  a t  a n y  t i m e  t h e  g r o s s  r e n t s  r e c e i v e d  f rom 

t h e  a p a r t m e n t s  w e r e  l e s s  t h a n  $ 1 , 0 0 0  f o r  a n y  o n e  g i v e n  

month .  I n  t h e  e v e n t  t h a t  t h e  w i f e  d r e w  on  t h e  a c c o u n t ,  t h e  

husband  had t h e  o b l i g a t i o n  t o  r e t u r n  t h e  a c c o u n t  t o  i t s  

$ 1 , 0 0 8  b a l a n c e  w i t h i n  t h e  f i f t e e n - d a y  p e r i o d .  I n  a d d i t i o n ,  

t h e  a g r e e m e n t  p r o v i d e d  t h a t  a t  a n y  t i m e  t h e  r e s p o n d e n t  w i f e  

d r e w  upon t h e  a c c o u n t ,  when t h e  g r o s s  r e n t s  r e c e i v e d  f rom 

t h e  a p a r t m e n t s  w e r e  e q u a l  t o  o r  e x c e e d e d  $ 1 , 0 0 0 ,  o r  d r e w  

upon t h e  a c c o u n t  f o r  t h e  r e a s o n  o t h e r  t h a n  making up f o r  t h e  

r e d u c t i o n  i n  t h e  g r o s s  r e n t s  r e c e i v e d  f rom t h e  a p a r t m e n t s ,  

f o r  a n y  g i v e n  month ,  t h e  a c c o u n t  i n  t h e  F a r m e r s  S t a t e  Bank 

would b e  c l o s e d  and a l l  p r o c e e d s  t h e r e i n  r e t u r n e d  t o  t h e  

a p p e l l a n t  h u s b a n d .  

The i n k  was h a r d l y  d r y  o n  t h e  t r i a l  j u d g e ' s  s i g n a t u r e  

t o  t h e  d i s s o l u t i o n  a g r e e m e n t  b e f o r e  t h e  p a r t i e s  were o n c e  

a g a i n  b a c k  i n  c o u r t .  On F e b r u a r y  1 3 ,  1 9 8 1 ,  t h e  r e s p o n d e n t  

w i f e  p e t i t i o n e d  t h e  D i s t r i c t  C o u r t  f o r  a  r e s t r a i n i n g  o r d e r  

t o  p r e v e n t  t h e  a p p e l l a n t  h u s b a n d  f rom e x e r c i s i n g  h i s  v i s i t a -  

t i o n  r i g h t s  and p e t i t i o n e d  t h e  D i s t r i c t  C o u r t  f o r  a  h e a r i n g  

o n  a r r e a r a g e s  a n d  s u p p o r t  p a y m e n t s  a n d  n u m e r o u s  o t h e r  



prob lems  s h e  was having  a s  a  r e s u l t  o f  hav ing  c u s t o d y  o f  t h e  

c h i l d r e n .  

H e a r i n g s  were h e l d  on t h e  w i f e ' s  motion t o  e n f o r c e  

t h e  d e c r e e  on May 1 5 ,  1981  and May 22, 1981 ,  i n  t h e  R a v a l l i  

County Cour thouse .  Fo l lowing  t h e s e  h e a r i n g s  t h e  c o u r t ,  on 

J u n e  1 8 ,  1981 ,  e n t e r e d  an o r d e r  based  upon t h e  e v i d e n c e  o f  

t h e  h e a r i n g s .  Wi th in  l e s s  t h a n  two weeks,  t h e  a p p e l l a n t  

husband f i l e d  m o t i o n s  f o r  a  new t r i a l  and f o r  a l t e r a t i o n  o r  

amendment o f  t h e  o r d e r  o f  t h e  D i s t r i c t  C o u r t ,  bo th  p u r s u a n t  

t o  Ru le  59,  M.R.Civ.P. The husband f u r t h e r  moved t o  s e t  

a s i d e  t h e  o r d e r  because  t h e r e  were no f i n d i n g s  of  f a c t  o r  

c o n c l u s i o n s  of  l aw,  t o  s t a y  t h e  e x e c u t i o n  and en fo rcemen t  o f  

t h e  o r d e r ,  and t o  modify t h e  s u p p o r t  p r o v i s i o n s  o f  t h e  

o r i g i n a l  o r d e r .  

I t  would a p p e a r  t h a t  t h e  a p p e l l a n t  husband ,  r e a l i z i n g  

t h a t  t h e  mo t ions  f o r  a  new t r i a l  and f o r  amendments were n o t  

t i m e l y ,  on J u l y  22, 1981 ,  f i l e d  a  n o t i c e  o f  a p p e a l .  There-  

a f t e r ,  on November 4,  1981 ,  t h e  a p p e l l a n t  husband moved f o r  

a  s t a y  o f  e x e c u t i o n .  Tha t  mot ion  was d e n i e d  a f t e r  a  b r i e f  

h e a r i n g ,  and t h e  a p p e l l a n t  husband t h e n  moved t h e  c o u r t  t o  

r e e s t a b l i s h  v i s i t a t i o n  w i t h  h i s  c h i l d r e n .  Tha t  mot ion  was 

hea rd  on December 21 ,  1981 ,  and a  t r a n s c r i p t  o f  t h a t  h e a r i n g  

was i n c l u d e d  on t h i s  a p p e a l .  

On August 1 3 ,  1981 ,  t h e  c o u r t  d i d  e n t e r  f i n d i n g s  o f  

f a c t  and c o n c l u s i o n s  of  law p u r s u a n t  t o  t h e  r e q u e s t  o f  t h e  

husband i n  h i s  J u n e  29, 1981 ,  mot ion .  

F i v e  i s s u e s  a r e  p r e s e n t e d  f o r  c o n s i d e r a t i o n :  

1. Whether t h e  o r d e r  d a t e d  J u n e  1 8 ,  1981 ,  s h o u l d  be 

v a c a t e d  and r e v e r s e d  f o r  f a i l u r e  t o  i n c l u d e  f i n d i n g s  o f  f a c t  

and c o n c l u s i o n s  o f  law. 



2. Whether t h e  change  o f  v i s i t a t i o n  o r d e r e d  by t h e  

s u p p l e m e n t a l  d e c r e e  d a t e d  May 1 5 ,  1981 ,  was s u p p o r t e d  by 

f i n d i n g s  o f  f a c t  o r  by e v i d e n c e .  

3 .  Whether t h e  o r d e r  of  t h e  c o u r t  e s t a b l i s h i n g  t h e  

a p p e l l a n t ' s  a r r e a r a g e s  i n  t h e  amount o f  $2,849 is s u p p o r t e d  

by t h e  e v i d e n c e .  

4. Whether t h e  o r d e r  o f  t h e  c o u r t  compe l l i ng  t h e  

a p p e l l a n t  t o  pay management f e e s  is s u p p o r t e d  by t h e  law o r  

t h e  f a c t s .  

5. Whether t h e  o r d e r  compe l l i ng  a  r e e s t a b l i s h m e n t  o f  

escrow a c c o u n t  i s  an i m p e r m i s s i b l e  m o d i f i c a t i o n  o f  t h e  

b i n d i n g  agreement  o f  t h e  p a r t i e s .  

Here ,  t h e  d e c r e e  of  d i s s o l u t i o n  of  m a r r i a g e  was 

e n t e r e d  on J u l y  1 4 ,  1988. By mot ion  d a t e d  F e b r u a r y  1 3 ,  1981 ,  

t h e  w i f e  sough t  t o  e n f o r c e  t h e  d e c r e e  a s  t o  t h e  payment o f  

c h i l d  s u p p o r t  and r e a l  p r o p e r t y  t a x e s ,  and a l s o  s o u g h t  t h a t  

t h e  v i s i t a t i o n  p r i v i l e g e s  o f  t h e  husband be changed .  We a r e  

n o t  i n v o l v e d  w i t h  an a p p e a l  from a  judgment f o l l o w i n g  t r i a l .  

The l a s t  s e n t e n c e  of  Ru le  5 2 ( a ) ,  M.R.Civ.P., d i s p o s e s  o f  t h e  

i s s u e ,  s t a t i n g  : 

" F i n d i n g s  o f  f a c t  and c o n c l u s i o n s  of  l aw a r e  
u n n e c e s s a r y  on d e c i s i o n s  of  m o t i o n s  under  
R u l e s  12  o r  56 o r  any o t h e r  mot ion  e x c e p t  a s  
p rov ided  i n  Ru le  4 1 ( b )  .I '  

Ru le  4 1 ( b )  p e r t a i n s  t o  i n v o l u n t a r y  d i s m i s s a l  of a c t i o n s  and 

is  n o t  a p p l i c a b l e  h e r e .  A s  a  r e s u l t ,  we c o n c l u d e  t h a t  under  

Rule  5 2 ( a )  f i n d i n g s  o f  f a c t  and c o n c l u s i o n s  o f  l aw  were n o t  

r e q u i r e d  under  t h e  r u l e s .  

I s s u e  two i n v o l v e s  t h e  change  of  v i s i t a t i o n  by t h e  

a p p e l l a n t  husband.  A s  i n  so  many c a s e s  where t h e  word " r e a -  

s o n a b l e "  v i s i t a t i o n  r i g h t s  a r e  p u t  i n t o  t h e  d e c r e e ,  t h e  

i n t e r p r e t a t i o n  o f  t h e  word " r e a s o n a b l e "  i s  l e f t  t o  two 



u n r e a s o n a b l e  p a r t i e s .  T h a t  is t h e  s i t u a t i o n  h e r e ,  and t h e  

D i s t r i c t  Cour t  found i t  n e c e s s a r y  t o  modi fy  t h e  d e c r e e  t o  

s e t  f o r t h  a  s c h e d u l e d  v i s i t a t i o n  t h a t  b o t h  p a r t i e s  c o u l d  

l i v e  by. 

The e v i d e n c e  s u b m i t t e d  a t  t h e  h e a r i n g s  c l e a r l y  shows 

t h a t  t h e  husband abused h i s  p r i v i l e g e s  under  t h e  v i s i t a t i o n  

r i g h t s  se t  f o r t h  i n  t h e  o r i g i n a l  d e c r e e .  The t r i a l  c o u r t  

m e r e l y  c l a r i f i e d  t h o s e  r i g h t s  by p e r m i t t i n g  bo th  p a r t i e s  t o  

have a l t e r n a t i v e  weekend v i s i t a t i o n s  and s e t t i n g  a  s p e c i f i c  

f o r t y - d a y  summer v i s i t a t i o n .  I n  a d d i t i o n ,  t h e  c o u r t  p r o v i d e d  

f o r  t h e  manner i n  which t h e  a p p e l l a n t  husband was t o  a r r a n g e  

v i s i t a t i o n s .  These r e s t r i c t i o n s  and c l a r i f i c a t i o n s  were  

w a r r a n t e d  by t h e  e v i d e n c e  p r e s e n t e d  t o  t h e  c o u r t ,  and t h e r e  

is c l e a r l y  no abuse  of  i t s  d i s c r e t i o n .  

The t h i r d  i s s u e  is d i r e c t e d  t o  a r r e a r a g e s  which t h e  

a p p e l l a n t  husband a r g u e s  a r e  n o t  s u p p o r t e d  by t h e  e v i d e n c e .  

We f i n d  t h i s  a f r i v o l o u s  i s s u e  because  t h e  a p p e l l a n t  a d m i t s  

t h a t  t h e  $2,369.27 a r r i v e d  a t  by t h e  D i s t r i c t  C o u r t  was 

a g r e e d  upon a t  t h e  h e a r i n g s  a f t e r  c o n s i d e r a b l e  e v i d e n c e  was 

p l a c e d  b e f o r e  t h e  c o u r t .  A p p e l l a n t  t a k e s  i s s u e  w i t h  t h e  

f a c t  t h a t  t h e  t r i a l  c o u r t  f a i l e d  t o  g i v e  him c r e d i t  of  $150 

f o r  a  s t o v e  g i v e n  t o  t h e  w i f e  a t  t h e  t i m e  o f  d i s s o l u t i o n .  

T h i s  t y p e  of  p e t t i n e s s  d e s e r v e s  l i t t l e  a t t e n t i o n  on a p p e a l .  

The c o u r t  had s u f f i c i e n t  e v i d e n c e  b e f o r e  i t  a s  t o  t h e  amount 

due  on June 1 5 ,  1981 ,  and t h e  amount i n  a r r e a r a g e .  There  is  

ample e v i d e n c e  f o r  t h e  c o u r t ' s  f i n d i n g s  and c o n c l u s i o n s ,  and 

we f i n d  no abuse  o f  d i s c r e t i o n .  

The n e x t  i s s u e  i s  d i r e c t e d  a t  t h e  r e q u i r e m e n t  t h a t  

a p p e l l a n t  pay f o r  p r o p e r t y  management f e e s  f o r  t h e  a p a r t m e n t  

complex deeded t o  t h e  r e s p o n d e n t .  The fou r -p l ex  a p a r t m e n t  



conlplex invo lved  h e r e  is w i t h i n  s e v e r a l  b l o c k s  o f  t h e  Uni- 

v e r s i t y  of  Montana and is d e s c r i b e d  a s  b e i n g  among t h e  most  

r e n t a b l e  t y p e  of  p r o p e r t y  i n  M i s s o u l a .  Fo l lowing  t h e  t a k i n g  

o v e r  o f  t h e  complex by t h e  w i f e ,  t h e r e  was t e s t i m o n y  t o  t h e  

e f f e c t  t h a t  t h e r e  were v a c a n c i e s  i n  t h e  a p a r t m e n t s .  There-  

f o r e ,  t h e  income from t h e  p r o p e r t y  d i d  n o t  come up t o  expec-  

t a t i o n s ,  and t h e  a r r e a r a g e  compla ined  of by t h e  r e s p o n d e n t  

w i f e  o c c u r r e d .  

The husband t e s t i f i e d  t h a t  t h i s  was v e r y  r e n t a b l e  

p r o p e r t y  and t h e r e  s h o u l d  have been p e o p l e  i n  t h e  a p a r t m e n t s  

t h r o u g h o u t  t h e  t i m e  i n v o l v e d .  I n  h i s  v iew t h e  v a c a n c i e s  

o c c u r r e d  because  o f  rnisrnanagement by r e s p o n d e n t .  A s  one  o f  

h i s  w i t n e s s e s ,  a p p e l l a n t  had a  r e a l  e s t a t e  a g e n t  f a m i l i a r  

w i t h  t h e  r e n t a l s  i n  Mis sou la  t e s t i f y .  H i s  t e s t i m o n y  was t o  

t h e  e f f e c t  t h a t  f o r  a  r a t h e r  minor f e e ,  a p p r o x i m a t e l y  5%, he  

c o u l d  manage t h e  p r o p e r t y  and s u c c e s s f u l l y  keep  i t  f u l l .  

A s  a  r e s u l t  o f  t h i s  t e s t i m o n y ,  t h e  c o u r t  found t h a t  

t h e  p r o p e r t y  c o u l d  e a r n  more under  p r o f e s s i o n a l  management 

a n d ,  because  of  t h e  e v i d e n c e  produced by t h e  husband t h a t  

t h i s  is what he wanted ,  t h e  t r i a l  c o u r t  d i r e c t e d  t h a t  t h e  

p r o p e r t y  be managed by a  competen t  r e a l  e s t a t e  p e r s o n  i n  

Mis sou la  and t h a t  t h e  husband pay f o r  same. We f i n d  no 

m e r i t  t o  t h e  a p p e l l a n t ' s  c o n t e n t i o n s  i n  t h i s  m a t t e r .  

The n e x t  i s s u e  is  d i r e c t e d  a t  t h e  t r i a l  c o u r t ' s  r e -  

e s t a b l i s h m e n t  of  t h e  e sc row a c c o u n t  s e t  up i n  t h e  p r o p e r t y  

s e t t l e m e n t  agreement .  A p p e l l a n t  a r g u e s  t h a t  t h e  c o u r t  had 

no a u t h o r i t y  t o  modi fy  t h e  t e r m s  o f  t h e  b i n d i n g  s e p a r a t i o n  

agreement  u n l e s s  i t  found t h a t  t h e  w e l f a r e  of  t h e  c h i l d r e n  

was be ing  a f f e c t e d  o r  t h a t  a  change  of  c i r c u m s t a n c e s  had 

o c c u r r e d  s o  s u b s t a n t i a l  and c o n t i n u i n g  a s  t o  make t h e  t e r m s  



u n c o n s c i o n a b l e .  

The c h i l d  c u s t o d y  and p r o p e r t y  a g r e e m e n t  p r o v i d e d  

t h a t  t h e  e s c r o w  c o u l d  b e  c l o s e d  b y  t h e  h u s b a n d  i f  t h e  w i f e  

" d r a w s  on s a i d  a c c o u n t  f o r  a  r e a s o n  o t h e r  t h a n  making up f o r  

s u c h  r e d u c t i o n  i n  g r o s s  r e n t s  r e c e i v e d  f rom t h e  a p a r t m e n t s ,  

f o r  a n y  g i v e n  month . . . " The r e s p o n d e n t  w i f e  t e s t i f i e d  

t h a t  d u e  t o  v a c a n c i e s  and o t h e r  economic  f a c t o r s ,  t h e  r e n t a l  

income f e l l  s h o r t  o f  t h a t  a n t i c i p a t e d .  

The p r o p e r t y  a g r e e m e n t  h e r e  was w r i t t e n  by a p p e l l a n t  

and  is  s i l e n t  on wha t  t h e  w i f e  was t o  d o  i f  t h e  h u s b a n d  owed 

h e r  c h i l d  s u p p o r t  when t h e  e s c r o w  a c c o u n t  was e s t a b l i s h e d .  

I n  t h i s  i n s t a n c e ,  t h e  e s c r o w  a c c o u n t  was n o t  e s t a b l i s h e d  

i m r i ~ e d i a t e l y  a f t e r  t h e  d i s s o l u t i o n  was g r a n t e d  b u t  s e v e r a l  

m o n t h s  l a t e r  b e c a u s e  t h e  p a r t i e s  were s i g n i n g  m u t u a l  d e e d s  

and t r a n s f e r r i n g  p r o p e r t y .  However,  t h e  n e c e s s i t y  t o  c a r e  

f o r  t h e  c h i l d r e n  a s  p r o v i d e d  by t h e  d e c r e e  was a  c o n t i n u i n g  

o b l i g a t i o n  d u r i n g  t h e  p e r i o d  i n  which  t h e  v a r i o u s  d e e d s  w e r e  

b e i n g  p a s s e d  b a c k  and f o r t h  by  t h e  h u s b a n d  and w i f e  and 

t h e i r  a t t o r n e y s .  Under t h e s e  c i r c u m s t a n c e s ,  we f i n d  no 

b r e a c h  by r e s p o n d e n t  o f  t h e  a g r e e m e n t ,  b y  w i t h d r a w i n g  money 

and u s i n g  i t  f o r  t h e  s u p p o r t  o f  t h e  m i n o r  c h i l d r e n .  T h e r e -  

f o r e ,  t h e  c o u r t  d i d  n o t  a b u s e  i t s  d i s c r e t i o n  i n  d i r e c t i n g  

t h e  h u s b a n d  t o  r e e s t a b l i s h  t h e  a c c o u n t  and comply  w i t h  t h e  

terms o f  t h e  a g r e e m e n t .  

F i n d i n g  no a b u s e  o f  d i s c r e t i o n  i n  a n y  o f  t h e  D i s t r i c t  

C o u r t ' s  a c t i o n s  h e r e i n ,  t h e  t r i a l  c o u r t  is a f f i r m e d .  Respon- 

d e n t  is awarded c o s t s  on  a p p e a l .  



W e  concu r  : 


