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Mr. J u s t i c e  Gene B. D a l y  d e l i v e r e d  t h e  O p i n i o n  o f  t h e  C o u r t .  

D e f e n d a n t  a p p e a l s  f rom a  judgment  e n t e r e d  by t h e  

D i s t r i c t  C o u r t  o f  t h e  F i f t h  J u d i c i a l  D i s t r i c t ,  B e a v e r h e a d  

C o u n t y ,  upon a  j u r y  v e r d i c t  i n  which  d e f e n d a n t  was f o u n d  

g u i l t y  o f  s e x u a l  i n t e r c o u r s e  w i t h o u t  c o n s e n t  and a g g r a v a t e d  

k i d n a p p i n g .  D e f e n d a n t  was s e n t e n c e d  t o  a  t o t a l  o f  f i f t y  

y e a r s  a t  t h e  Montana S t a t e  P r i s o n ,  f o r t y  y e a r s  f o r  s e x u a l  

i n t e r c o u r s e  w i t h o u t  c o n s e n t  and t e n  y e a r s  f o r  a g g r a v a t e d  

k i d n a p p i n g ,  t o  b e  s e r v e d  c o n s e c u t i v e l y .  

A t  a b o u t  12 :30  a.m., S e p t e m b e r  3 ,  1 9 8 0 ,  Zane Tams, a n  

e i g h t e e n - y e a r - o l d  woman, e n t e r e d  t h e  T r u c k  I n n  C a f e  i n  

D i l l o n ,  Montana .  She  had had a  few d r i n k s  w i t h  f r i e n d s  and  

s t o p p e d  a t  t h e  T r u c k  I n n  t o  e a t .  

D e f e n d a n t ,  J o h n  Lamb, t w e n t y - f o u r  y e a r s  o l d ,  was a l s o  

e a t i n g  a t  t h e  T r u c k  I n n  j u s t  a f t e r  m i d n i g h t  on  S e p t e m b e r  3 .  

Tams s a t  b e s i d e  d e f e n d a n t  a t  t h e  f r o n t  c o u n t e r .  They 

d i d  n o t  know e a c h  o t h e r  and t a l k e d  o n l y  b r i e f l y .  A f t e r  

e a t i n g ,  Tams l e f t  t h e  c a f e .  

Tams g o t  i n t o  h e r  c a r  t o  g o  home a n d  d i s c o v e r e d  i t  

would n o t  s t a r t .  

D e f e n d a n t  t e s t i f i e d  t h a t ,  a t  t h i s  t i m e ,  Tams waved t o  

him and a s k e d  him t o  h e l p  h e r  w i t h  h e r  c a r .  Tams t e s t i f i e d  

t h a t  d e f e n d a n t  d r o v e  up n e x t  t o  h e r  c a r  and a s k e d  i f  s h e  

n e e d e d  h e l p .  

D e f e n d a n t  c h e c k e d  u n d e r  t h e  c a r  hood t o  f i n d  t h a t  t h e  

c o i l  w i r e  was m i s s i n g .  H e  s a i d  h e  m i g h t  h a v e  a n  e x t r a  c o i l  

w i r e  a t  h i s  h o u s e  and a s k e d  Tams i f  s h e  would come w i t h  him 

t o  g e t  i t .  She a g r e e d .  I n s t e a d  o f  g o i n g  t o  h i s  home, 

d e f e n d a n t  d r o v e  t o  a  s e c l u d e d  p l a c e  o f f  a  c o u n t r y  r o a d  and 

had s e x u a l  i n t e r c o u r s e  w i t h  Tams. N e e d l e s s  t o  s a y ,  t h e  



a c c o u n t s  o f  t h e  d e f e n d a n t  and Tams v a r y  c o n s i d e r a b l y  a s  t o  

wha t  h a p p e n e d  a f t e r  Tams a g r e e d  t o  r i d e  w i t h  d e f e n d a n t  i n  

h i s  p i c k u p .  

D e f e n d a n t  t e s t i f i e d  t h a t  Tams i n i t i a t e d  s e x u a l  ad- 

v a n c e s  t o w a r d  him and t h a t  s h e  e n c o u r a g e d  and  c o o p e r a t e d  i n  

t h e  s e x u a l  i n t e r c o u r s e .  H e  t h e n  d r o v e  Tams b a c k  t o  t h e  

T r u c k  I n n .  

Tams t e s t i f i e d  t h a t  a s  t h e y  were d r i v i n g  i n  d e f e n -  

d a n t ' s  p i c k u p ,  h e  k e p t  s a y i n g  t h a t  t h e y  would s o o n  come t o  

h i s  h o u s e .  E v e n t u a l l y ,  d e f e r i d a n t  t u r n e d  o n t o  a  d a r k  s i d e  

r o a d ,  p u l l e d  o f f  t h e  r o a d  and s t o p p e d  t h e  t r u c k .  He t u r n e d  

t o w a r d s  Tams and s a i d  t h a t  s i n c e  h e  was d o i n g  a  f a v o r  f o r  

h e r ,  s h e  s h o u l d  d o  a  f a v o r  f o r  him. 

D e f e n d a n t  t h e n  a t t a c k e d  Tams, g r a b b i n g  h e r  and jump- 

i n g  on h e r ,  c a u s i n g  h e r  t o  h i t  h e r  h e a d  a g a i n s t  t h e  p a s -  

s e n g e r  d o o r  o f  t h e  t r u c k .  She  r e s i s t e d  d e f e n d a n t ' s  a t t a c k ,  

but d e f e n d a n t  f o r c e d  h e r  t o  h a v e  s e x u a l  i n t e r c o u r s e .  Tams 

t e s t i f i e d  t h a t  d e f e n d a n t  h i t  h e r  s e v e r a l  t i m e s ,  o n e  b l o w  

c a u s i n g  a  c u t  on t h e  i n s i d e  o f  h e r  mouth  and s w e l l i n g  a r o u n d  

h e r  l i p .  A f t e r  i n t e r c o u r s e ,  and w h i l e  d e f e n d a n t  was o u t s i d e  

of: t h e  t r u c k  p u t t i n g  on h i s  p a n t s ,  Tams d r o p p e d  p a r t  o f  h e r  

k e y  c h a i n  b e h i n d  t h e  t r u c k  s e a t .  B e f o r e  l e a v i n g  t h e  s c e n e ,  

d e f e n d a n t  handed  Tarns a  c o i l  wire t h a t  h a p p e n e d  t o  f i t  h e r  

c a r .  

O n  t h e  way b a c k  t o  t o w n ,  Tams made a  c o n s c i o u s  e f f o r t  

t o  remember d e t a i l s  a b o u t  d e f e n d a n t  and h i s  t r u c k ,  i n c l u d i n g  

t h e  y e a r ,  model  and c o l o r  o f  n i s  p i c k u p ,  t h a t  t h e r e  was a  

l a r g e  d e n t  n e a r  t h e  g a s  c a p ,  and t h a t  h e  was c a r r y i n g  a 

y e l l o w  m o t o r c y c l e .  D e f e n d a n t  d r o p p e d  h e r  o f f  n e a r  t o w n ,  and  

s h e  p u r p o s e f u l l y  w a t c h e d  h i s  t r u c k  l e a v e ,  m e m o r i z i n g  t h e  



l a s t  f o u r  d i g i t s  o f  h i s  l i c e n s e  number. 

With h e r  broken  b e l t ,  c o i l  w i r e  and p u r s e  i n  h e r  

harlds,  Tams r an  t o  a  n e a r b y  t r a i l e r  and y e l l e d  f o r  h e l p .  A 

husband and w i f e  o c c u p i e d  t h e  t r a i l e r .  Awakened by t h e  

y e l l i n g ,  t n e  husband answered t h e  d o o r  and l e t  Tams i n .  The 

w i f e  t a l k e d  w i t h  Tams and t r i e d  t o  cornfor t  h e r  w h i l e  t h e  

husband c a l l e d  t h e  p o l i c e .  

The w i f e ' s  t e s t i m o n y ,  i n  t h i s  c a s e ,  is v e r y  t e l l i n g .  

She t e s t i f i e d  w i t h  r e g a r d  t o  Tams t h a t  h e r  " h a i r  was a l l  

messed up, h e r  f a c e  was cove red  w i t h  m a s c a r a ,  h e r  makeup was 

coinplete ly-  d i s t o r t e d ,  and s h e  was, o f  c o u r s e ,  c r y i n g  l i k e  I 

s a i d ,  v e r y  much, and t h e  t e a r  s t r e a k s  were down h e r  c h e e k s ,  

h e r  f a c e  and l i p s  were q u i t e  p u f f y  and v e r y  d i s t o r t e d . "  She 

t e s t i f i e d  f u r t h e r  t h a t  Tams seemed h y s t e r i c a l  b u t  c o u l d  

respond t o  q u e s t i o n s  and k e p t  r e p e a t i n g  t h e  l a s t  f o u r  d i g i t s  

o f  d e f e n d a n t ' s  l i c e n s e  p l a t e  number. 

The p o l i c e  a r r i v e d  and Tams d e s c r i b e d  d e f e n d a n t ,  h i s  

t r u c k ,  and r e p e a t e d  t h e  l i c e n s e  number. She was t a k e n  t o  a  

h o s p i t a l  where s h e  was examined. She had a  b r u i s e  on t n e  

i n s i d e  o f  h e r  r i g h t  knee and b r u i s e s  on h e r  arms and upper  

c h e s t .  She a l s o  had a  v e r y  n o t i c e a b l e  b r u i s e  on h e r  l i p  and 

a c u t  on t h e  i n s i d e  o f  h e r  mouth. The n e x t  day ,  a  b r u i s e  

was d i s c o v e r e d  on t h e  back of  h e r  head.  

Defendant  was a r r e s t e d .  The key c h a i n  b e l o n g i n g  t o  

Tams was found i n  his p ickup .  The s e a t  c o v e r  was removed 

from h i s  p i c k u p  and examined by f o r e n s i c  s c i e n t i s t s .  E x p e r t s  

t e s t i f i e d  t h a t  t h e  s t a i n s  on t h e  s e a t  c o v e r  were a  m i x t u r e  

o f  semen and b lood .  Tams had been m e n s t r u a t i n g  a t  t h e  t i m e  

of  t h e  i n c i d e n t .  

P r i o r  t o  t r i a l ,  t h e  D i s t r i c t  C o u r t  g r a n t e d  t h e  



S t a t e ' s  motion i n  l i m i n e  p r o h i b i t i n g  d e f e n s e  c o u n s e l  o r  any 

w i t n e s s  from r e f e r r i n g  t o  p a s t  s e x u a l  c o n d u c t  of t h e  v i c t i m .  

Defense  c o u n s e l  o b j e c t e d  t o  t h e  mot ion  on t h e  g r o u n d s  t h a t  

t h e r e  was p o t e n t i a l l y  c e r t a i n  e v i d e n c e  i n d i c a t i n g  t h a t  t h e  

c h a r g e s  by 'Tams may have been m o t i v a t e d  by a p s y c h o l o g i c a l  

syndrome r e s u l t i n g  from a p r e v i o u s  s e x u a l  a s s a u l t .  

De fendan t  r a i s e s  f o u r  i s s u e s  on a p p e a l :  

1. Whether t h e r e  is s u f f i c i e n t  e v i d e n c e  t o  s u p p o r t  

t h e  c o n v i c t i o n .  

2.  Whether t h e  D i s t r i c t  C o u r t  e r r e d  by g r a n t i n g  t h e  

S t a t e ' s  mot ion  i n  l i m i n e  p r o h i b i t i n g  r e f e r e n c e  t o  p a s t  

s e x u a l  c o n d u c t  o f  t h e  v i c t i m .  

3. Whether t h e  D i s t r i c t  Cour t  e r r e d  by p e r m i t t i n g  

'rains t o  remain i n  t h e  cou r t room w h i l e  d e f e n d a n t  t e s t i f i e d .  

4 .  Whether t h e  S t a t e  u n l a w f u l l y  s e q u e s t e r e d  a  sub- 

poenaed w i t n e s s  who may have p r o v i d e d  e x c u l p a t o r y  t e s t i m o n y  

f o r  t h e  d e f e n s e .  

The c o n v i c t i o n  m u s t  be uphe ld  because  i t  i s  s u p p o r t e d  

by s u b s t a n t i a l  e v i d e n c e  and because  t h e  D i s t r i c t  C o u r t  

p r o p e r l y  p r o h i b i t e d  r e f e r e n c e  t o  t h e  v i c t i m ' s  p a s t  s e x u a l  

c o n d u c t ,  i n c l u d i n g  a  p o s s i b l e  p r i o r  s e x u a l  a s s a u l t .  

The t e s t  f o r  s u f f i c i e n c y  o f  e v i d e n c e  is whether  t h e r e  

is s u b s t a n t i a l  e v i d e n c e  t o  s u p p o r t  t h e  c o n v i c t i o n ,  viewed i n  

t h e  l i g h t  most f a v o r a b l e  t o  t h e  S t a t e .  S t a t e  v .  Wilson 

(1981)  t Mont. , 631 P.2d 1273,  38 St.Rep. 1040.  

' " S u b s t a n t i a l  e v i d e n c e '  is such  r e l e v a n t  e v i d e n c e  a s  a  r e a -  

s o n a b l e  mind migh t  a c c e p t  a s  a d e q u a t e  t o  s u p p o r t  a  c o n c l u -  

s i o n . "  S e e ,  Wi lson ,  631  P.2d a t  1278 ,  and c a s e s  c i t e d  

t h e r e .  

Here ,  t h e  r e c o r d  is r e p l e t e  w i t h  e v i d e n c e  t o  s u p p o r t  



d e f e n d a n t ' s  c o n v i c t i o n :  t h e  t e s t i m o n y  o f  Tams, t h e  v i c t i m ;  

t h e  t e s t i m o n y  o f  t h e  w i f e  who saw t h e  v i c t i m  when s h e  came 

t o  h e r  t r a i l e r  f o r  h e l p ;  t e s t i m o n y  o f  p o l i c e  o f f i c e r s  who 

t o o k  'rams t o  t h e  h o s p i t a l ;  and t h e  b r u i s e s  on  t h e  v i c t i m ' s  

body.  A l l  t h i s  e v i d e n c e  is  s u f f i c i e n t  t o  s u p p o r t  t h e  j u r y ' s  

f i n d i n g  t h a t  Tams was f o r c e d  t o  h a v e  s e x u a l  i n t e r c o u r s e  and  

t h a t  d e f e n d a n t  i n f l i c t e d  b o d i l y  harm i n  t h e  p r o c e s s .  

D e f e n d a n t  c o n t e n d s  i n  h i s  s e c o n d  i s s u e  t h a t  t h e  D i s -  

t r i c t  C o u r t  e r r e d  by g r a n t i n g  t h e  S t a t e ' s  m o t i o n  i n  l i m i n e ,  

t h e r e b y  e x c l u d i n g  e v i d e n c e  o f  t h e  v i c t i m ' s  p a s t  s e x u a l  

c o n d u c t ,  i n c l u d i n g  a  p o s s i b l e  p r i o r  s e x u a l  a s s a u l t  c h a r g e .  

B e c a u s e  s u c h  e v i d e n c e  s h o u l d  o n l y  b e  u s e d  when i t  i s  c e n t r a l  

t o  t h e  o u t c o m e  o f  t h e  c a s e ,  t h e  D i s t r i c t  C o u r t  p r o p e r l y  

g r a n t e d  t h e  S t a t e ' s  m o t i o n  i n  l i m i n e .  

S e c t i o n  45-5-503 ( 5 )  , MCA, p r o v i d e s :  

"No e v i d e n c e  c o n c e r n i n g  t h e  s e x u a l  c o n d u c t  o f  
t h e  v i c t i m  i s  a d m i s s i b l e  i n  p r o s e c u t i o n s  
u n d e r  t h i s  s e c t i o n ,  e x c e p t :  

( a )  e v i d e n c e  o f  t h e  v i c t i m ' s  p a s t  s e x u a l  con-  
d u c t  w i t h  t h e  o f f e n d e r ;  

" ( b )  e v i d e n c e  o f  s p e c i f i c  i n s t a n c e s  o f  t h e  
v i c t i m ' s  s e x u a l  a c t i v i t y  t o  show t h e  o r i g i n  
o f  semen,  p r e g n a n c y ,  o r  d i s e a s e  which  is a t  
i s s u e  i n  t h e  p r o s e c u t i o n  u n d e r  t h i s  s e c t i o n . "  

The p u r p o s e  o f  t h i s  s e c t i o n  is  t o  p r e s e r v e  t h e  i n t e -  

g r i t y  o f  t h e  t r i a l  and  t o  p r e v e n t  i t  f rom becoming a  t r i a l  

o f  t h e  v i c t i m .  S t a t e  v .  H i g l e y  ( 1 9 8 0 ) ,  Mont. , 6 2 1  

P.2d 1 8 4 3 ,  1858-1051,  37 S t . R e p .  1 9 4 2 ,  1 9 4 9 .  In R i g l e y ,  t h i s  

C o u r t  a c k n o w l e d g e d  t h e  j u s t i f i c a t i o n  f o r  e x c l u d i n g  e v i d e n c e  

o f  s p e c i f i c  a c t s  o f  c o n d u c t :  

" ' T h i s  method o f  p r o o f  is t h e  m o s t  p e r s u a s i v e  
o f  t h e  t h r e e  c o n t a i n e d  i n  t h e  r u l e ,  and i s  
a l s o  t h e  m o s t  l i k e l y  " t o  a r o u s e  undue p r e j u -  
d i c e ,  t o  c o n f u s e  and d i s t r a c t ,  t o  e n g e n d e r  
t ime-consuming  s i d e  i s s u e s  and  t o  c r e a t e  r i s k  
o f  u n f a i r  s u r p r i s e  .'I McCornnick, Handbook o f  



t h e  Law o f  E v i d e n c e ,  443 ( 2 d  e d .  1 9 7 2 ) .  A s  a 
r e s u l t  o f  t h e  e f f e c t  o f  t h i s  method o f  p r o o f ,  
i t  i s  g e n e r a l l y  r e s t r i c t e d  t o  s i t u a t i o n s  
where  c h a r a c t e r  is i n  i s s u e ,  when s u c h  p r o o f  
is c e n t r a l  t o  t h e  o u t c o m e  o f  t h e  c a s e . '  Com- 
m i s s i o n  Comments, R u l e  405 ( b )  , Plont.R.Evid." 
6 2 1  P.2d a t  1 0 5 1 .  

Here, t h e  e v i d e n c e  n e i t h e r  c o n t r o l s  t h e  outcorrle o f  t h e  c a s e  

b e c a u s e  o f  t h e  o v e r w h e l m i n g  e v i d e n c e  s u p p o r t i n g  t h e  v i c t i m ' s  

t e s t i m o n y ,  n o r  f a l l s  w i t h i n  t h e  e x c e p t i o n s  o f  s e c t i o n  45-5- 

503 ( 5 ) ,  MCA. The D i s t r i c t  C o u r t  t h e r e f o r e  p r o p e r l y  g r a n t e d  

t h e  S t a t e ' s  n o t i o n  i n  l i i n i n e .  

The n e x t  two i s s u e s  r a i s e d  b y  d e f e n d a n t  c a n  b e  t a k e n  

c a r e  o f  s u m m a r i l y .  D e f e n s e  c o u n s e l  made no o b j e c t i o n  t o  t h e  

p r e s e n c e  o f  the v i c t i m  i n  t h e  c o u r t r o o m  wl-lile d e f e n d a n t  

t e s t i f i e d .  A b s e n t  t h e  o b j e c t i o n  o f  d e f e n s e  c o u n s e l ,  t h e  

i s s u e  is n o t  l e g i t i m a t e l y  p r e s e n t e d  f o r  r e v i e w .  S t a t e  v .  

Owens ( 1 9 7 9 ) ,  Ivlont . , , 5 9 7  P.2d 7 2 ,  7 7 ,  36 S t .Rep .  

1 1 8 2 ,  1188 ;  and  S t a t e  v .  O ' D o n n e l l  ( 1 9 7 2 ) ,  1 5 9  Mont.  1 3 8 ,  

C o n c e r n i n g  t h e  l a s t  i s s u e ,  t h e r e  is n o t h i n g  on t h e  

r e c o r d  a b o u t  t h e  s e q u e s t e r i n g  o f  a  w i t n e s s .  T h i s  C o u r t  w i l l  

n o t  c o n s i d e r  i s s u e s  w i t h o u t  a  r e c o r d  t o  which  w e  c a n  l o o k .  

S e e ,  S t a t e  v .  Rumley ( 1 9 8 1 ) ,  - Mont. , 634  P.2d 446 ,  - 

450,  38 S t . R e p .  1351A, 1 3 5 1 F ,  and c a s e s  c i t e d  t h e r e i n .  

F i n d i n g  s u b s t a n t i a l  e v i d e n c e  on  t h e  r e c o r d  t o  s u p p o r t  

t h e  c o n v i c t i o n  and no e r r o r  on  t h e  p a r t  o f  t h e  D i s t r i c t  

C o u r t ,  t h e  judgment  is a f f i r m e d .  



We concur: 
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Chief Justice 


