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M r .  J u s t i c e  Gene B. Daly delivered t h e  Opin ion  o t  t h e  C o u r t .  

Michae l  Alan Dickens  ( h e r e i n a f t e r  r e f e r r e d  to  a s  

a p p e l l a n t )  was cha rged  b e f o r e  t h e  D i s t r i c t  Cour t  o f  t h e  

E i g h t h  J u d i c i a l  Dis t r ic t  of  t h e  S t a t e  of  Montana, i n  and f o r  

t h e  County o f  Cascade ,  w i t h  t h e  crime o f  a g g r a v a t e d  k idnap-  

p i n g ,  a  f e l o n y ,  and of  s e x u a l  i n t e r c o u r s e  w i t h o u t  c o n s e n t ,  a  

f e l o n y .  A j u r y  t r i a l  was h e l d  on A p r l l  28 ,  1981 ,  and a f t e r  

f o u r  d a y s  o f  t r i a l ,  t h e  j u r y  r e t u r n e d  g u i l t y  v e r d i c t s  on  

b o t h  c o u n t s .  

On June  3 ,  1981,  t h e  c o u r t  s e n t e n c e d  a p p e l l a n t  t o  

twen ty  y e a r s  f o r  t h e  c r i m e  of  s e x u a l  i n t e r c o u r s e  w i t h o u t  

c o n s e n t ;  f o r  t h e  u se  o f  a  d a n g e r o u s  weapon, he was g i v e n  an 

a d d i t i o n a l  ( c o n s e c u t i v e )  t e n  y e a r s ;  and ,  f o r  t h e  crime o f  

a g g r a v a t e d  k i d n a p p i n g ,  he  was s e n t e n c e d  t o  t h i r t y  y e a r s  ( t o  

be s e r v e d  c o n c u r r e n t l y )  of  con£  inement  i n  t h e  Montana S t a t e  

P r i s o n .  A p p e l l a n t  was found t o  be  a  nondangerous  o f f e n d e r  

f o r  p a r o l e  e l i g i b i l i t y  p u r p o s e s .  

A p p e l l a n t ' s  mot lon  f o r  a  new t r i a l  was d e n i e d ,  and 

t h l s  a p p e a l  f o l l o w e d .  

On New Y e a r ' s  Eve,  1980 ,  t h e  v i c t i m ,  a c c o r d i n g  t o  h e r  

t e s t i m o n y ,  was abduc ted  a t  k n i f e  p o i n t  from a  c i t y  s t r e e t  i n  

G r e a t  F a l l s ,  Montana, and f o r c e d  i n t o  a p p e l l a n t ' s  v e h i c l e .  

She was t h e n  t a k e n  to  an  a r e a  n e a r  G i a n t  S p r i n g s  where t h e  

a p p e l l a n t  f o r c e d  h e r ,  a t  k n i f e  p o i n t ,  t o  engage  I n  v a r i o u s  

s e x u a l  a c t s  i n c l u d i n g  s e x u a l  i n t e r c o u r s e .  A f t e r  t h e  a c t s  

had been  comple t ed ,  he  p u l l e d  h e r  from t h e  v e h i c l e  and gave  

h e r  a  c h o i c e  of  e i t h e r  be ing  k n i f e d  or  thrown o v e r  t h e  

n e a r b y  c l l f f s  i n t o  t h e  r i v e r .  A s t r u g g l e  e n s u e d ,  and t h e  

v l c t i m  managed t o  e s c a p e  t h e  a p p e l l a n t  by k i c k i n g  him i n  t h e  

g r o i n .  'Though naked e x c e p t  f o r  h e r  s o c k s ,  s h e  managed t o  



make h e r  way t o  Malmstroin A i r  F o r c e  Base a b o u t  two miles 

away. Soon t h e r e a f t e r ,  s h e  was r e s c u e d  by b a s e  s e c u r i t y  

p e r s o n n e l .  

The sheriff's d e p a r t m e n t  was n o t i f i e d ,  and t h e  v l c t i m  

was t a k e n  t o  a  l o c a l  h o s p i t a l  f o r  t r e a t m e n t .  A t  t h e  

h o s p i t a l  s h e  was examined by a D r .  Mil ler ,  who d i s c o v e r e d ,  

and l a t e r  t e s t i f i e d ,  t h a t  t h e r e  was m o t i l  semen i n  h e r  

v a g i n a  and an  a b r a s i o n  on t h e  l a b i a l  a r e a  o f  h e r  v a g i n a l  

o p e n i n g .  

W i t h i n  s e v e r a l  d a y s  t h e  v i c t i m  had i d e n t i f i e d  t h e  

a p p e l l a n t  from a  p h o t o g r a p h  and a t  an  i n f o r m a l  l i n e u p  iden -  

t l f l c a t l o n .  

I n  c o n t r a s t ,  t h e  a p p e l l a n t  t e s t i f l e d  t h a t  he p i c k e d  

up t h e  v i c t i m  who was h i t c h h i k i n g .  He t e s t i f i e d  t h a t  s h e  

made advances  t o w a r d s  him and s u g g e s t e d  t h e y  go  t o  G i a n t  

S p r i n g s  " t o  b r i n g  i n  t h e  N e w  Year ."  A p p e l l a n t  t e s t i f i e d  

t h a t  t h e y  went t o  G l a n t  S p r i n g s ,  p a r k e d ,  g o t  i n  t h e  b a c k s e a t  

o f  h i s  c a r  and had a  s e x u a l  e n c o u n t e r ,  i n c l u d i n g  s e x u a l  

i n t e r c o u r s e .  T h e r e a f t e r ,  a c c o r d i n g  t o  a p p e l l a n t ' s  t e s t i -  

mony, t h e  v i c t i m  became u p s e t ,  g o t  o u t  o f  t h e  c a r  and r a n  

o f f .  A p p e l l a n t  t e s t  i f  i e d  t h a t  h e r  c o n d u c t  a n g e r e d  him and 

t h a t  a f  t e r  w a i t i n g  a  s h o r t  t ime  he d r o v e  o f f  . 
The S t a t e  p r e s e n t e d  numerous w i t n e s s e s  who t e s t  i f  i e d  

a b o u t  c e r t a i n  c i r c u m s t a n c e s  s u r r o u n d i n g  t h e  i n c i d e n t .  The 

m o s t  damaging t e s t i m o n y  t o  a p p e l l a n t ' s  d e f e n s e  was t h e  

t e s t i m o n y  of  h i s  roommate and t h e  m e d i c a l  t e s t i m o n y  of  D r .  

Ml l ler .  The a p p e l l a n t ' s  roommate t e s t i f i e d  t h a t  on t h e  d a t e  

f o l l o w i n g  t h e  a t t a c k  t h e  a p p e l l a n t  s t a t e d  he had a b d u c t e d  a  

woman t h e  n i g h t  b e f o r e ,  had t a k e n  h e r  t o  G i a n t  S p r i n g s  and 

had t h r e a t e n e d  t o  r a p e  h e r  o r  t h row h e r  o v e r  t h e  c l i f f s .  



D r .  M i l l e r ,  a  s p e c i a l i s t  i n  o b s t e t r i c s  and gyneco logy ,  who 

a l s o  had done a p p r o x i m a t e l y  f  i f t - y  e x a m i n a t i o n s  o f  r a p e  

v i c t i m s  o v e r  a  t e n - y e a r  p e r i o d ,  was a l l o w e d  to  t e s t i f y  t h a t  

from h i s  c l i n i c a l  o b s e r v a t i o n s ,  t h e  v i c t i m  had been r a p e d .  

A p p e l l a n t  r a i s e s  numerous i s s u e s  o f  e r r o r  on  a p p e a l  

and t h e s e  c a n  be summarized a s  f o l l o w s :  

1. Was t h e  a p p e l l a n t .  d e n i e d  h i s  r i g h t  t o  a  f a i r  

t r i a l ?  

2. Was t h e r e  s u f f i c i e n t  j u r y  mi sconduc t  p r e s e n t  to  

war ran t .  a  r e v e r s a l ?  

3. Was t h e  t r i a l  c o u r t  commi t t i ng  r e v e r s i b l e  error  

when it a l lowed  t h e  p h y s i c i a n  t o  v o i c e  afi o p i n i o n  a s  t.o t h e  

u l t i m a t e  i s s u e ?  

4 .  Was t h e  a p p e l l a n t  d e n i e d  a  f a i r  t r i a l  b e c a u s e  t h e  

S t a t e  r e f  used to  s t i p u l a t - e ?  

Appe l l an t .  c o n t e n d s  t h a t  he was d e n i e d  h i s  r i g h t  t o  a  

f a i r  t r i a l  b e c a u s e  t h e  t r i a l  c o u r t  made an  improper  comment 

o n  t h e  e v i d e n c e ;  i m p a i r e d  t h e  c r o s s - e x a m i n a t i o n  o f  a  key  

p r o s e c u t i o n  w i t n e s s ;  d i s p l a y e d  a  n o n j  u d i c i a l  a t t i t u d e  toward  

d e f e n s e  c o u n s e l ;  a n d ,  i m p r o p e r l y  r e s t - r i c t e d  t h e  l e n g t h  o f  

c l o s i n g  a rgument .  These  c o n t e n t i o n s  a r e  n o t  s u p p o r t e d  by 

t h e  r e c o r d  o r  by t h e  law.  

The a l l e g e d  improper  comments by t h e  t r i a l  c o u r t  

o c c u r r e d  when, d u r i n g  d i r e c t  examina t - i on  o f  one  o f  a p p e l -  

l a n t ' s  w i t n e s s e s ,  t h e  c o u r t  s t a t e d  t h a t ,  " a l l  t h i s  l i n e  o f  

t e s t i m o n y  is i r r e l e v a n t , "  a n d ,  " [ i ]  t.'s a b o u t  t i m e "  when t h e  

p r o s e c u t i o n  o b j e c t e d .  F i r s t . ,  t h e r e  i s  no i n d i c a t i o n  i n  t h e  

r e c o r d  o f  t h e  c o u r t  e v e r  s t a t i n g ,  " [ i ]  t ' s  a b o u t  t i m e . "  

Counse l  r e f e r s  t o  a  page  i n  t h e  t r a n s c r i p t  where  t h e  r emark  

is a l l e g e d  to  have o c c u r r e d ,  b u t  it is  c o u n s e l ' s  own remark .  



S e c o n d ,  when t h e  c o u r t  s t a t - e d ,  " a l l  t h i s  l i n e  o f  t . e s t imony  

is i r r e l e v a n t , "  i t  was r u l i n g  on  a  l i n e  o f  t e s t - imony  t h a t  

w a s  i n d e e d  i r r e l e v a n t .  A p p e l l a n t ' s  c o u n s e l  was a s k i n g  a  

w i t n e s s ,  t h a t  had had s e x u a l  r e l a t i o n s  w i t h  a p p e l l a n t  i n  t h e  

p a s t ,  w h e t h e r  o t h e r  women became  u p s e t  w i t h  a p p e l l a n t .  

b e c a u s e  he f a i l e d  t.o c a r r y  on r e l a t i o n s h i p s  w i t h  them. T h i s  

was c l e a r l y  a n  imprope r  l i n e  o f  q u e s t i o n i n g .  R u l e  402 ,  

Mont . R. Ev id .  ; R u l e  602,  Mont. R. Ev id .  F u r t h e r ,  t h e  "comment" 

was h a r m l e s s  e r r o r  and d o e s  n o t  p r o v i d e  s u f f i c i e n t  g r o u n d s  

f o r  a  r e v e r s a l .  S t a t - e  v.  B i e r  ( 1 9 7 9 ) ,  - Mont . , 591  - 

P.2d 1115 ,  36 S t .Kep .  466; S t a t e  v .  LaMere ( 1 9 8 0 ) ,  - Mont. 

, 621 P.2d 462, 37 S t .Rep .  1936 .  - 

A p p e l l a n t  c o n t e n d s  t h a t  t h e  c o u r t  i m p a i r e d  t h e  c r o s s -  

e x a m i n a t i o n  o f  a  key p r o s e c u t i o n  w i t n e s s  by i n t e r r u p t . i n g  

c o u n s e l  on s e v e r a l  o c c a s i o n s .  A r e v i e w  o f  t h e  r e c o r d  

r e v e a l s  t h a t  t h e  " i n t - e r r u p t i o n s "  were  m e r e l y  a c t - i o n s  by  t h e  

t r i a l  c o u r t  to k e e p  t-he t - r i a l  r u n n i n g  smoot.hly and t o  p r e -  

v e n t  c o u n s e l  f rom e n g a g i n g  i n  f r e q u e n t .  s o j o u r n s  i n t o  s i d e  

i s s u e s .  The c o u r t  h a s  a d u t y  t o  c o n d u c t  t.he t r i a l  i n  a  

speedy  and f a i r  manner and h a s  a  g r e a t  amount o f  d i s c r e t - i o n  

i n  s o  d o i n g .  S t a t e  v .  LaMere, s u p r a ;  S t a t e  v .  P i p p i  ( 1 9 2 1 ) ,  

59 Mont.. 1 1 6 ,  1 2 3 ,  195  P. 556,  558-559. 

I t  i s  a r g u e d  by a p p e l l a n t  t h a t  t h e  t r i a l  c o u r t  d i s -  

p l a y e d  a n o n j u d i c i a l  a t t i t u d e  toward  d e f e n s e  c o u n s e l .  T h i s  

a t t i t u d e  is  a l l e g e d  t.o have  d i s p l a y e d  i t s e l f  d u r i n g  s e v e r a l  

i n s t a n c e s ,  b e g i n n i n g  w i t h  v o i r  d i r e  and e n d i n g  w i t h  t h e  

t r i a l  c o u r t ' s  o r d e r i n g  d e f e n s e  c o u n s e l  t o  r e t u r n  t o  t h e  

d e f e n s e  t a b l e  d u r i n g  e x a m i n a t i o n  o f  t h e  a p p e l l a n t .  Aga in ,  

t h e  r e c o r d  d o e s  n o t  s u p p o r t .  t h e  c o n t e n t i o n s .  

It. w a s  s t a t e d  i n  S t a t e  v.  C a s s i l  ( 1 9 2 4 ) ,  70 Mont. 



" I t  w i l l  n o t  s e r v e  any  u s e f u l  p u r p o s e  t o  
e n t e r  i n t o  a p a r t i c u l a r  d i s c u s s i o n  o f  t h e s e  
a l l e g e d  e r r o r s .  I n  v iew o f  t h e  c o n c l u s i o n  
r e a c h e d  w i t h  r e s p e c t  t h e r e t o ,  o f  t h e  c o r r e c t -  
n e s s  o f  which  w e  h a v e  no d o u b t  w h a t e v e r ,  w e  
s h a l l  c o n t e n t  o u r s e l v e s  w i t h  s a y i n g  t h a t  
w h i l e  we d o  n o t  a p p r o v e  o f  a n y  o f  t h e  com- 
men t s  o r  r e m a r k s  made by t h e  j u d g e ,  which a r e  
compla ined  o f ,  w e  d o  n o t  f i n d  t h a t  any  o f  
them, or  a l l  o f  them c o n s i d e r e d  t o g e t h e r ,  
worked p r e j u d i c e  t o  any  s u b s t a n t i a l  r i g h t s  o f  
t h e  d e f e n d a n t s ,  o r  p r o b a b l y  c o u l d  have  done  
S O .  " 

Here, a s  i n  C a s s i l ,  t h e r e  e x i s t s  no b a s i s  f o r  c o n c l u d i n g  

t h a t  t h e  r i g h t  o f  a p p e l l a n t  t o  a f a i r  t r i a l  was i n  any  way 

d e n i e d  o r  impeded by t h e  a c t i o n  o f  t h e  t - r i a l  c o u r t .  See  

a l s o :  St.at.e v.  McKenzie ( 1 9 8 0 ) ,  Mont . , 608 P.2d 

4 2 8 ,  458, 37 S t .Rep .  325; S t a t - e  v .  M e t c a l f  ( 1 9 6 9 ) ,  1 5 3  Mont.. 

369,  376-377, 457 P.2d 453; S t a t e  v.  P o k i n i  (Haw. 1 9 7 4 ) ,  526 

A p p e l l a n t  a l s o  c o n t e n d s  t h a t  h i s  r i g h t  t o  a  f a i r  

t r i a l  w a s  a f f e c t e d  when t h e  c o u r t  l i m i t e d  t h e  t i m e  f o r  h i s  

c l o s i n g  a rgument  t o  o n e - h a l f  h o u r .  Whi l e  i t  i s  t r u e  t h a t  

t h e  t r i a l  c o u r t  i n f o n n e d  d e f e n s e  c o u n s e l  t h a t  he  would o n l y  

a l l o w  t h i r t y  m i n u t e s  t o  c o n c l u d e  h i s  c l o s i n g  a rgumen t ,  i t  is 

a l s o  t r u e  t h a t  d e f e n s e  c o u n s e l  had a l r e a d y  been t - a l k i n g  f o r  

o n e  hou r  and s e v e n  m i n u t e s .  The t r i a l  cou r t .  d i d  n o t  a b u s e  

i ts  d i s c r e t i o n  by  l i m i t i n g  c o u n s e l  t o  a  c l o s i n g  a rgumen t  

t h a t  was o n e  hou r  and t h i r t y - s e v e n  m i n u t e s  l o n g .  S t a t e  v .  

LaMere , s u p r a .  

The  s e c o n d  m a j o r  i s s u e  r a i s e d  b y  t h e  a p p e l l a n t  

c o n c e r n s  c e r t a i n  a l l e g a t i o n s  o f  j u r y  m i s c o n d u c t .  T h i s  

a l i e g e d  m i s c o n d u c t  o c c u r r e d  i n  two fo rms :  f i r s t ,  t h e r e  was 

a p o s s i b i l i t - y  t h a t  s e v e r a l  j u r o r s  may have  b r i e f l y  c o n v e r s e d  

w i t h  p r o s e c u t i o n  w i t - n e s s e s ;  s e c o n d ,  t h e  b a i l i f f ' s  s t a t e m e n t s  



t o  t h e  j u r o r s .  A r e v i e w  o f  t h e  r e c o r d  and a p p l i c a b l e  c a s e  

law r e v e a l s  t h a t  no r e v e r s i b l e  e r r o r  t ook  p l a c e .  

The f i r s t  i n s t a n c e  o f  a l l e g e d  misconduc t  t o o k  p l a c e ,  

a c c o r d i n g  t o  t-he a p p e l l a n t . ,  d u r i n g  t.he t . r i a l  when s e v e r a l  

members o f  t h e  j u r y  were s e e n ,  by s e v e r a l  of  a p p e l l a n t ' s  

w i t n e s s e s ,  f a c i n g  some o f  t h e  p r o s e c u t i o r , ' ~  w i t n e s s e s  and 

moving t h e i r  mouths .  I t  is n o t  c l e a r  from t h e  r e c o r d  

whether  any c o n v e r s a t i o n  was a c t - u a l l y  h e a r d ,  b u t  t h e  a p p e l -  

l a n t . ' ~  w i t n e s s e s  d i d  t e s t i f y  d u r i n g  t h e  mot ion  f o r  a  new 

t r i a l  t h a t  it " a p p e a r e d "  some communicat ion took  p l a c e .  

I f  t h e r e  had  i n d e e d  b e e n  c o m m u n i c a t i o n s  o f  a n  

improper  n a t u r e  between s e v e r a l  o f  t h e  j u r o r s  and some o f  

t .he  p r o s e c u t i o n ' s  w i t n e s s e s  d u r i n g  t h e  t . r i a l ,  d e f e n s e  

c o u n s e l  had an o b l i g a t i o n  a t  t h a t  t i m e  t o  i n fo rm t h e  c o u r t  

o f  t h e  m a t t e r .  D i s c i p l i n a r y  Rule  7 - 1 0 8 ( F ) ,  Montana Code o f  

P r o f e s s i o n a l  R e s p o n s i b i l i t y .  F u r t h e r ,  t h i s  t y p e  o f  communi- 

c a t i o n ,  a  p o s s i b i l i t y  a t  b e s t ,  is  n o t  s u f f i c i e n t  r e v e r s i b l e  

error.  I n  T u r n e r  v. L o u i s i a n a  ( 1 9 6 5 ) ,  379  U . S .  466, 85 

S .Ct .  546, 1 3  L.Ed.2d 424, a  c a s e  c i t e d  a s  c o n t r o l l i n g  on 

t h i s  i s s u e  by a p p e l l a n t ,  t h e  Un i t ed  S t a t e s  Supreme C o u r t  

h e l d  t h a t  a  v e r d i c t  can  be r e v e r s e d  i f  i t  c a n  be shown t h a t  

communica t ions  o f  a  d u b i o u s  na t -ure  t a k e s  p l a c e  be tween  

p r o s e c u t - i o n  w i t n e s s e s  and j u r o r s .  A r e v i e w  o f  t h e  f a c t s  i n  

T u r n e r  r e v e a l s  t h a t  what c o n s i s t e d  o f  r e v e r s i b l e  e r r o r  

t h e r e  is a  f a r  c r y  f rom what. t r a n s p i r e d  i n  t h e  p r e s e n t  c a s e .  

I n  Turf ie r ,  t h e  t.wo key p r o s e c u t i o n  w i t n e s s e s  were d e p u t y  

s h e r i f f s  who were a l s o  i n  c h a r g e  o f  t h e  j u r o r s .  The Cour t  

no t ed  : 

". . . W e  d e a l  h e r e  n o t  w i t h  a  b r i e f  
e n c o u n t e r ,  b u t  w i t h  a  c o n t i n u o u s  and i n t i m a t e  
a s s o c i a t i o n  t h r o u g h o u t  a  t h r e e - d a y  t r i a l - - a n  
a s s o c i a t i o n  which gave  t h e s e  w i t n e s s e s  a n  



o p p o r t u n i t y ,  a s  Simmons ( o n e  o f  t h e  d e p u t - i e s )  
put. it, t o  renew o l d  f r i e n d s h i p s  and make new 
a c q u a i n t a n c e s  among t h e  members o f  t h e  j u r y  . " 
85 St.Ct..  a t  550. 

T h e r e  is a  d i s t i n c t i o n  drawn by t.he Un i t ed  S t a t - e s  

Supreme C o u r t  between a  " b r i e f  e n c o u n t e r "  and a n  " i n t i m a t e  

a s s o c i a t i o n "  and t h a t  d i s t i n c t i o n  is a p p l i c a b l e  h e r e .  A t  

b e s t ,  t h e  r e c o r d  r e f l e c t s  some innocuous  t-ype o f  c o n v e r s a -  

t i o n .  A p p e l l a n t  d i d  n o t  i n fo rm t h e  c o u r t  when t h e  i n s t a n c e s  

t ook  p l a c e  and d i d  n o t  compla in  u n t i l  t h e  v e r d i c t  was 

e n t e r e d ;  n o r  was t h e r e  any  a t ~ t e m p t  t o  s u b m i t  a f f i d a v i t s  f rom 

j u r o r s .  The re  was,  q u i t e  s i m p l y ,  not. enough e v i d e n c e  p r e -  

s e n t e d  by a p p e l l a n t  t o  w a r r a n t  a  new t - r i a l .  C h a r l i e  v .  Foos 

( 1 9 7 2 ) ,  160  Mont. 403, 503 P.2d 538. 

The second  o c c u r r e n c e  o f  a l l e g e d  mi sconduc t  t r a n s -  

p i r e d  when t h e  b a i l i f f  in formed t h e  j u r y  t h a t  he was h a v i n g  

some p rob lems  f i n d i n g  t-hem a  p l a c e  t o  s t a y  o v e r n i g h t .  How- 

e v e r ,  t-he r e c o r d  r e v e a l s  t h a t  t h e  b a i l i f f  in formed t h e  

j u r o r s  s h o r t l y  t h e r e a f t e r  t h a t  he had p r o c u r e d  them rooms. 

A l so ,  t h e  r e c o r d  shows t h a t  t h e  j u r o r s  in formed t h e  b a i l i f f  

t h a t  d e s p i t e  t h e  h o u r ,  i t  was a f t e r  1 :00  a.m., t h e y  d i d  n o t  

want t o  b r e a k  b u t  i n s t e a d  wanted t o  c o n t i n u e  d e l i b e r a t i n g .  

I t  cannot .  b e  s e e n  where  any  t y p e  o f  p r e j u d i c e  r e s u l t e d  t o  

t h e  a p p e l l a n t  f rom t h e  b a i l i f f ' s  c o n d u c t .  

I t  i s  f u r t h e r  con tended  by t h e  a p p e l l a n t  t h a t  t h e  

t r i a l  c o u r t  commit ted r e v e r s i b l e  e r r o r  when i t  a l l o w e d  t h e  

p h y s i c i a n  t o  t e s t i f y  a s  t o  t h e  u l t i m a t e  i s s u e .  The t e s t i -  

mony i n  q u e s t i o n  was a s  f o l l o w s :  

"(2. [ P r o s e c u t i o n ]  Did you p e r f o r m  any t y p e  
o f  c l i n i c a l  i m p r e s s i o n  o f  t h i s  womac? A. 
[ P h y s i c i a n ]  My o v e r a l l  i m p r e s s i o n  was t h a t  
s h e  was r a p e d . "  

A p p e l l a n t  a r g u e s  t h a t  t h i s  t e s t i m o n y  i s  i n a d m i s s i b l e  b e c a u s e  



i t  g o e s  to  t h e  u l t i m a t e  i s s u e  o f  w h e t h e r  o r  n o t  t h e  p r o s e c u -  

t r i x  was r a p e d  and is, t h e r e f o r e ,  i n  v i o l a t i o n  o f  R u l e s  702,  

704 and 705,  Mont.R.Evid. 

T h i s  C o u r t  r ev i ewed  a  s i m i l a r  i s s u e  i n  a  r e c e n t  case. 

I n  S t a t e  v .  Howard ( 1 9 8 1 ) ,  Mont . , 637 P.2d 1 5 ,  38 

S t .Rep .  1980 ,  w e  h e l d :  

"Under R u l e  704  t h e  t e s t i m o n y  mus t  b e  ' o t h e r -  
wise a d m i s s i b l e .  ' The a d m i s s i b i l i t y  o f  e x p e r t  
t e s t i m o n y  is gove rned  by Ru le  702,  Montana 
R u l e s  o f  Ev idence :  

" ' I f  s c i e n t i f i c ,  t e c h n i c a l ,  o r  o t h e r  spe -  
c i a l i z e d  knowledge w i l l  assist  t h e  t r ier o f  
f a c t  to  u n d e r s t a n d  t h e  e v i d e n c e  o r  to d e t e r -  
mine a  f a c t  i n  i s s u e ,  a w i t n e s s  q u a l i f i e d  a s  
an e x p e r t  by knowledge ,  s k i l l ,  e x p e r i e n c e ,  
t r a i n i n g ,  o r  e d u c a t i o n  may t e s t i f y  t h e r e t o  i n  
t h e  form o f  a n  o p i n i o n  o r  o t h e r w i s e . '  

"Acco rd ing  t o  t h i s  r u l e ,  D r .  E l l i o t t  w a s  
c l e a r l y  q u a l i f i e d  to  t e s t i f y  a s  t o  t h e  n a t u r e  
and e x t e n t  o f  t h e  v i c t i m ' s  i n j u r i e s .  Whether  
he  c o u l d  t -hen e x t r a p o l a t e  f rom t h i s  d a t a  and 
g i v e  an o p i n i o n  is  d e t e r m i n e d  by w h e t h e r  t h e  
o p i n i o n  w o u l d  a s s i s t  t h e  t - r i e r  o f  f a c t .  
S t a t e d  a n o t h e r  way, t h e  t e s t  is:  

I1 I . . . w h e t h e r  t h e  s u b j e c t .  is o n e  o f  s u c h  
common knowledge t h a t  men o f  o r d i n a r y  educa -  
t i o n  c o u l d  r e a c h  a c o n c l u s i o n  as  i n t e l l i -  
g e n t l y  a s  t h e  w i t n e s s ,  or w h e t h e r  t h e  m a t t e r  
is  s u f f i c i e n t l y  beyond common e x p e r i e n c e  t h a t .  
t h e  o p i n i o n  o f  a n  e x p e r t  would ass is t  t h e  
t r ie r  o f  f a c t . '  S t a t e  v .  Campbel l  ( 1 9 6 5 ) ,  
146  Mont. 251,  258,  405 P.2d 978, 983. 

"Dr. E l l i o t t  i n f e r r e d  f rom t h e  n a t u r e  o f  t h e  
i n j u r i e s  t h a t  t h e  p e r s o n  who i n f l i c t e d  them 
d i d  s o  w i t h  an  i n t e n t .  t o  murde r .  We f i n d  
t h a t .  unde r  t h e  c i r c u m s t a n c e s  o f  t h i s  case, 
t h e  j u r y  was as q u a l i f i e d  a s  t h e  d o c t o r  t o  
d raw an  i n f e r e n c e  f rom t h e  c i r c u m s t a n t i a l  
e v i d e n c e  a s  t o  i n t e n t ,  and t h e r e f o r e  t h e  
d o c t o r ' s  o p i n i o n  on  i n t e n t  w a s  i n a d m i s s i b l e  
unde r  Ru le  7 0 2 ,  Mont.ana R u l e s  o f  Ev idence .  

"We f u r t h e r  f i n d  t h a t ,  f o r  a  number o f  r e a -  
s o n s ,  t h e  e r r o r  was h a r m l e s s  u n d e r  b o t h  t h e  
Montana and t h e  f e d e r a l  c o n s t i t u t i o n a l  tests. 
Montana s t a t u t e s  p r o v i d e  t h a t  no  c a u s e  o f  
a c t i o n  s h a l l  b e  r e v e r s e d  b y  r e a s o n  o f  a n y  
e r r o r  commit ted  by t h e  t r i a l  c o u r t  u n l e s s  t h e  
r e c o r d  shows t h a t  t h e  e r r o r  was p r e j u d i c i a l ,  
s e c t i o n  46-20-701, MCA; and  t h a t  a n y  e r r o r  



w h i c h  d o e s  n o t  a f f e c t  s u b s t a n t i a l  r i g h t s  
s h a l l  be d i s r e g a r d e d ,  s e c t i o n  46-20-702, MCA. 
The f e d e r a l  c o n s t i t u t i o n a l  t e s t  f o r  h a r m l e s s  
e r r o r  i s  w h e t h e r  t h e r e  is  a r e a s o n a b l e  p o s s i -  
b i l i t y  t h a t  t h e  e v i d e n c e  compla ined  o f  m i g h t  
have c o n t r i b u t e d  t o  t h e  c o n v i c t i o n ,  Fahy v .  
C o n n e c t i c u t  ( 1 9 6 3 ) ,  375 U . S .  85,  84 S .C t .  
229 ,  11 L.Ed.2d 1 7 1 ;  or w h e t h e r  t h e  r ev i ew-  
i n g  c o u r t  c a n  d e c l a r e  a b e l i e f  t h a t  t h e  e r r o r  
was  h a r m l e s s  b e y o n d  a  r e a s o n a b l e  d o u b t .  
Chapman v.  C a l i f o r n i a  ( 1 9 6 7 ) ,  386 U . S .  1 8 ,  87 
S.Ct .  824,  1 7  L.Ed.2d 705." 637 P.2d a t  
17-18. 

The c i r c u m s t a n c e s  i n  t h i s  c a s e  are  i n d e e d  q u i t e  

s imi lar  to  t h o s e  p r e s e n t e d  i n  Howard, w i t h  one  i m p o r t a n t  

d i f f e r e n c e .  The p h y s i c i a n  i n  Howard was a s k e d  t o  g i v e  a n  

o p i n i o n  as t o  t h e  i n t e n t .  o f  t h e  d e f e n d a n t .  Here, t h e  

p h y s i c i a n  was m e r e l y  a s k e d  t o  g i v e  h i s  " c l i n i c a l  i m p r e s s i o n "  

of  t h e  v i c t i m  b a s e d  upon h i s  e x p e r i e n c e  as  a  s p e c i a l i s t  i n  

o b s t e t - r i c s ,  g y n e c o l o g y  and a s  a n  e x p e r t  t h a t  h a s  done  ap- 

p r o x i m a t e l y  f i f t y  e x a m i n a t i o n s  o f  r a p e  v i c t i m s .  The re  i s  a  

d e f i n i t e  d i f f e r e n c e  i n  t h e  c o n t e n t  o f  t.he t e s t i m o n y .  I n  

t h i s  c a s e ,  i n t e n t  was n o t  p a r t .  o f  t h e  q u e s t i o n ,  so t h e  phy- 

s i c i a n  c o u l d  p r o p e r l y  t e s t i f y  a s  t o  h i s  c l i n i c a l  i m p r e s s i o n  

and g i v e  an o p i n i o n  b a s e d  upon h i s  v a r i e d  e x p e r i e ~ c e  and 

f i r s t - h a n d  o b s e r v a t i o n .  F u r t h e r ,  a s  i n  Howard, t h e  t e s t i m o n y  

was n o t  p r e j u d i c i a l  and was t h e r e f o r e  n o t  s u f f i c i e n t .  t o  

c o n s t i t u t e  r e v e r s i b l e  e r r o r .  

The f i n a l  c o n t e n t - i o n  o f  t h e  a p p e l l a n t  i s  t h a t  he  w a s  

d e n i e d  a f a i r  t r i a l  b e c a u s e  t h e  p r o s e c u t i o n  r e f u s e d  t o  

s t i p u l a t e ,  a n d ,  t h e r e f o r e ,  t h e r e  w a s  an  imprope r  a d m i s s i o n  

o f  p r e j u d i c i a l  e v i d e n c e .  He c o n t e n d s  t h a t  b e c a u s e  h e  

a d m i t t e d  t.o numerous f a c t s  t h e  p r o s e c u t i o n  was b a r r e d  f rom 

p r e s e n t i n g  any e v i d e n c e  c o n c e r n i n g  t h o s e  admi t t . ed  f a c t s .  

The p r o s e c u t i o n  was unde r  no d u t y  t o  s t i p u l a t e ,  and 

no e r r o r  r e s u l t e d  f rom i ts  r e f u s a l  t o  d o  so. S t a t e  v.  A d l e r  



( 1 9 7 6 ) ,  1 6  Wash.App. 459,  558  P.2d 8 1 7 ,  821 .  I n  S t a t e  v .  

W i l s o n  ( 1 9 7 4 ) ,  215 Kan. 2 8 ,  523 P.2d 337 ,  t h e  K a n s a s  Supreme 

C o u r t  s t a t e d :  

". . . i t  is a n  e s t a b l i s h e d  r u l e  o f  l a w  t h a t  
an  a d m i s s i o n  by a d e f e n d a n t  d o e s  n o t  p r e v e n t  
t h e  s t a t e  f rom p r e s e n t i n g  s e p a r a t e  a n d  i n d e -  
p e n d e n t  p r o o f  o f  t h e  f a c t  a d m i t t e d .  ( B i z u p  
v. P e o p l e ,  1 5 0  C o l o .  214 ,  3 7 1  P.2d 7 8 6 ,  c e r t .  
d e n .  371 U.S. 8 7 3 ,  8 3  S .Ct .  1 1 4 ,  9  L.Ed.2d 
112 ;  and  P a r r  v .  U n i t e d  S t a t e s  [ 5 t h  C i r .  
1 9 5 8 1 ,  255 F.2d 8 6 ,  c e r t .  d e n .  358  U.S. 8 2 4 ,  
79  S .Ct .  40 ,  3  L.Ed.2d 6 4 . )  

"The p r e v a i l i n g  r u l e  i n  t h i s  r e g a r d  is s t a t e d  
i n  W h a r t o n ' s  C r i m i n a l  E v i d e n c e  [ 1 2 t h  Ed. 1 9 7 2  
C u m u l a t i v e  S u p p . ] ,  C o n f e s s i o n s  a n d  Admis -  
s i o n s ,  $ 399:  

" ' T h e  making o f  a n  a d m i s s i o n  b y  t h e  d e f e n d a n t  
d o e s  n o t  b a r  t h e  p r o s e c u t i o n  f rom p r o v i n g  t h e  
f a c t  i n d e p e n d e n t l y  t h e r e o f  a s  t h o u g h  no  
a d m i s s i o n  had b e e n  made,  p a r t i c u l a r l y  s i n c e  
f a c t s  when v o l u n t a r i l y  a d m i t t e d  o f t e n  l o s e  
rauch o f  t h e i r  p r o b a t i v e  f o r c e  i n  t h e  e y e s  o f  
t h e  j u r y . '  ( p .  6 3 . )  

"To t h e  same e f f e c t  t h e  r u l e  is s t a t e d  i n  31A 
C.J.S. E v i d e n c e  5 299:  

"'A p a r t y  is n o t  r e q u i r e d  t o  a c c e p t  a j u d i -  
c i a l  a d m i s s i o n  o f  h i s  a d v e r s a r y ,  b u t  may 
i n s i s t  on  p r o v i n g  t h e  f a c t . '  ( p .  7 6 6 . )  

" I n  t h e  r e c e n t  c r i m i n a l  c a s e  o f  A r r i n g t o n  v .  
S t a t e  ( F l a .  1 9 7 0 ) ,  233 So.2d 6 3 4 ,  t h e  Supreme 
C o u r t  of  F l o r i d a  p o i n t e d  o u t  t h a t  a n  o f f e r  t o  
s t i p u l a t e  r e m a i n s  m e r e l y  a n  o f f e r  u n l e s s  
a c c e p t e d  by t h e  p r o s e c u t i o n .  The F l o r i d a  
c o u r t  d e c l a r e d  i t s  p o s i t i o n  o n  t h e  s u b j e c t  b y  
a d o p t i n g  l a n g u a g e  q u o t e d  f rom The P e o p l e  v .  
S p e c k ,  41  I 1 1 . 2 d  1 7 7 ,  242 N.E.2d 2 8 8 ,  a s  f o l -  
l o w s  : 

" ' I t  h a s  n e v e r  b e e n  h e l d  t h a t  t h e  s t a t e  is 
b a r r e d  f r o m  p r o v i n g  a  f a c t  b e c a u s e  t h e  
d e f e n d a n t  o f f e r s  t o  a d m i t  i t ,  b u t ,  on  t h e  
c o n t r a r y ,  t h e  r u l e  is t h a t  when a  t r i a l  i s  
upon a  p l e a  o f  n o t  g u i l t y ,  t h e  s t a t e  is 
p e r m i t t e d  t o  g o  a h e a d  and i n t r o d u c e  i t s  f u l l  
p r o o f  o f  t h e  c r i m e  c h a r g e d  i n  t h e  
i n d i c t m e n t . '  ( 2 3 3  So.2d pp.  6 3 6 ,  637 . )  

" S e e ,  a l s o ,  The P e o p l e  v .  Sckieck, 356 I l l .  
5 6 ,  1 9 8  N . E .  1 0 8 ,  9 1  A.L .R .  1 4 7 2 ,  and  7 3  
Am.Jur .2dr  S t i p u l a t i o n s ,  S 1 8 ,  p.  557 . "  523  
P.2d a t  341.  



A l s o ,  t h e  C a l i f o r n i a  Supreme C o u r t  h e l d  i n  P e o p l e  v .  

"Second,  t h e r e  is a  s t r o n g  p o l i c y  a g a i n s t  
d e p r i v i n g  t h e  s t a t e ' s  c a u s e  of  i t s  pe r sua -  
s i v e n e s s  and  f o r c e f u l n e s s  by f o r c i n g  t h e  
p r o s e c u t o r  t o  a c c e p t  s t i p u l a t i o n s  t h a t  s o f t e n  
t h e  impact  o f  t h e  e v i d e n c e  i n  i t s  e n t i r e t y ,  
' P a r t i e s ,  a s  a  g e n e r a l  r u l e ,  a r e  e n t i t l e d  t o  
p r o v e  t h e  e s s e n t i a l  f a c t s - - t o  p r e s e n t  t o  t h e  
j u r y  a  p i c t u r e  of t h e  e v e n t s  r e l i e d  on . '  ( 5 3  
Am.Jur., S 105. )  I n  Peop le  v .  P o l l o c k ,  25 
Cal.App.2d 448, 77 P.2d 885,  t h e  c o u r t  h e l d  
t h a t  t h e  d i s t r i c t  a t t o r n e y  i n  a r z p e  c a s e  was 
n o t  o b l i g a t e d  t o  a c c e p t  t h e  d e f e n d a n t ' s  o f f e r  
t o  s t i p u l a t e  t h a t  t h e r e  had been i n t e r c o u r s e .  
' E x c e p t  a s  o r d a i n e d  by law,  t h e  d i s t r i c t  
a t t o r n e y ,  i n  c o n n e c t i o n  w i t h  t h e  pe r fo rmance  
of  an o f f i c i a l  a c t ,  is  n o t  r e q u i r e d  t o  a c c e p t  
t h e  judgment of  a  s t r a n g e r  t o  t h e  o f f i c e . '  
( I d .  a t  p. 444, 77 P.2d a t  p. 8 8 7 . ) "  457 P.2d 
a t  877. 

W e  f i n d  no g r o u n d s  f o r  r e v e r s a l  i n  any of  a p p e l l a n t ' s  

c o n t e n t i o n s ;  t h e r e f o r e ,  t h e  judgment is a f f i r m e d ,  

We concur  : 



Mr. Justice Frank B. Morrison, Jr., concurring: 

I concur in the result but not in everything that is 

said. 

The majority opinion treats the issue of whether expert 

testimony on "rape" was proper. Reliance is placed upon 

State v. Howard (1981), Mont. , 637 P.2d 15, 38 

St.Rep. 1980. In my opinion Howard is clearly distinguishable. 

The court in Howard found it was error for a physician 

to give the following testimony: 

"A. Well, yeah, I have an opinion. I think 
that somebody tried to murder her. You know, 
I just can't believe that you can sustain that 
much trauma with any other intent." 

This testimony was found to be harmless error in light 

of the fact that: 

(1) The jury did not rely on the doctor's opinion 

because it returned a verdict finding defendant guilty of 

aggravated assault and kidnapping rather than guilty of 

attempted deliberate homicide. 

( 2 )  The evidence was overwhelming that the defendant 

purposefully or knowingly inflcited bodily injury on the 

victim with a weapon. 

In the case now before the Court, the issue was whether 

defendant's sexual intercourse with the victim was had with 

consent. The jury resolved that issue contrary to defendant's 

position. The testimony here in question was as follows: 

"Q. [Prosecution] Did you perform any type of 
clinical impression of this woman? 

"A. [Physician] My overall impression was 
that she was raped." 

The answer here given could have influenced the jury's 

verdict since the answer is consistent with the guilty 

finding of the jury. Therefore, this case is distinguishable 



from Howard where the expert witness testified that the 

assailant intended to murder the victim but the jury aquitted 

on that charge. 

Under the state of the record before us I would affirm 

but not rely upon Howard. The only objection made to the 

answer here given was that the testimony went to the ultimate 

issue of fact. Under Rule 704, Montana Rules of Evidence, 

testimony in the form of an opinion is not objectionable 

because it embraces an ultimate issue. 

The answer here was not responsive to the question 

asked. Furthermore, the answer appears to be vague. If 

proper foundation is Paid,: a physician may express an 

opinion about whether force was used to accomplish penetration. 

The physician could not give an opinion about the mental 

state of the defendant having never conducted an examination 

of the defendant, nor having any other adequate foundation 

to draw such a conclusion. Neither could the physician make 

legal conclusions. The physician's use of the word "raped" 

is somewhat unclear in that he may only have been giving a 

medical diagnosis or, on the other hand, he may have been 

drawing legal conclusions and conjecturing about the state 

of defendant's mind. The former is permissible. The latter 

is not. 

The objection made was not sustainable. The answer 

given is unresponsive and vague. However, I do not feel 

that the answer is sufficiently prejudicial to require a new 

trial. Therefore, I concur in affirming the verdict. 


