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Mr. J u s t i c e  John Conway H a r r i s o n  d e l i v e r e d  t h e  Opin ion  of  
t h e  C o u r t .  

T h i s  a p p e a l  r e s u l t s  from an a c t i o n  by a  d e v e l o p e r ,  

I v a n  Howard,  a g a i n s t  t h e  S t a t e  D e p a r t m e n t  o f  M i l i t a r y  

A f f a i r s  ( h e r e i n a f t e r  t h e  S t a t e )  f o r  i n v e r s e  condemnat ion .  

Fol lowing  a  j u r y  v e r d i c t  f o r  t h e  S t a t e  i n  t h e  F i r s t  J u d i c i a l  

D i s t r i c t ,  B r o a d w a t e r  C o u n t y ,  t h e  t r i a l  c o u r t  g r a n t e d  

Howard's motion f o r  a  new t r i a l .  The S t a t e  a p p e a l s .  

T h i s  d i s p u t e  i n v o l v e s  183  a c r e s  i n  t h e  Limes tone  

H i l l s  a r e a  s o u t h w e s t  of Townsend, Montana. The l a n d  was 

owned by s h e e p  r a n c h e r s ,  t h e  Toma f a m i l y ,  from t h e  1920s  

u n t i l  1978. I n  1978 Robe r t  Bateman and Ivan  Howard pur-  

c h a s e d  t h e  l a n d ,  made up o f  e l e v e n  p a t e n t e d  mining c l a i m s ,  

f o r  $20B an a c r e .  B e f o r e  c o m p l e t i n g  t h e  s a l e ,  Howard and 

Bateman v i s i t e d  t h e  p r o p e r t y  t h r e e  t i m e s  and o r d e r e d  a  t i t l e  

commitment from S u r e t y  T i t l e  Company of Helena .  

From 1958 u n t i l  1971 ,  t h e  N a t i o n a l  Guard conduc ted  

two- t o  four-week annua l  t r a i n i n g  s e s s i o n s  i n  t h e  Limes tone  

H i l l s  a r e a ,  which i n v o l v e d  t h e  u s e  o f  a r t i l l e r y  s h e l l s  and 

o t h e r  weapons. From 1971 t o  t h e  p r e s e n t ,  t h e  same l a n d  h a s  

been used f o r  weekend t r a i n i n g  froin s p r i n g  u n t i l  f a l l  of 

each  y e a r .  Throughout  t h i s  t i m e ,  t h e  N a t i o n a l  Guard h a s  

o p e r a t e d  w i t h  a  s p e c i a l  u se  p e r m i t  from t h e  Bureau o f  Land 

Management and t h e  S t a t e  of  Montana, which own t h e  l a n d  

s u r r o u n d i n g  t h e  mining c l a i m s .  The c u r r e n t  p e r m i t  w i l l  

e x p i r e  i n  1983. 

Bateman and Howard were unaware of  t h e  N a t i o n a l  

G u a r d ' s  p r e s e n c e .  N e i t h e r  t h e  Tornas nor  t h e  t i t l e  commit- 

ment ment ioned  t h e  problem.  The N a t i o n a l  G u a r d ' s  p r e s e n c e  

was common knowledge i n  t h e  Townsend a r e a ,  b u t  Howard and 

Bateman d i d  n o t  d i s c u s s  t h e  s a l e  w i t h  l o c a l  r e a l t o r s  o r  



o t h e r  c i t i z e n s .  

The Toina-Howard c o n t r a c t  was consurnmated on March 2 7 ,  

1978 .  Howard p l a n n e d  t o  s u b d i v i d e  t h e  1 8 3  a c r e s  i n t o  r e c r e -  

a t i o n a l  h o m e s i t e  a r e a s  and  s e l l  i t  f o r  $500  a n  a c r e .  I n  

e a r l y  May, Howard p u t  a  g e n e r a l  ad  f o r  r e c r e a t i o n a l  l a n d  i n  

t h e  I n d e p e n d e n t  R e c o r d  and r e c e i v e d  n i n e t e e n  r e s p o n s e s .  On 

May 6 ,  Howard p l a n n e d  t o  meet p r o s p e c t i v e  b u y e r s  a t  t h e  

" h o m e s i t e s "  b u t  was s t o p p e d  by r o a d b l o c k s  e r e c t e d  by t h e  

N a t i o n a l  Guard .  T h i s  was when Howard f i r s t  became a w a r e  o f  

t h e  N a t i o n a l  G u a r d ' s  p r e s e n c e .  S u b s e q u e n t l y ,  Howard s o l d  

o n e  l o t  f o r  $58B an  a c r e  t o  a  b u y e r  who l i k e d  t o  w a t c h  

h o w i t z e r s .  iioward abandoned  a n y  f u r t h e r  a t t e m p t s  t o  s e l l  

t h e  p r o p e r t y ,  h o w e v e r ,  and f i l e d  s u i t  a g a i n s t  t h e  S t a t e  f o r  

i n v e r s e  c o n d e m n a t i o n .  

The j u r y  f o u n d  i n  f a v o r  o f  t h e  S t a t e .  Howard f i l e d  a  

m o t i o n  f o r  a  new t r i a l ,  which  was g r a n t e d .  The S t a t e  

a p p e a l s .  

The f i r s t  i s s u e  r a i s e d  on a p p e a l  is w h e t h e r  t h e  

D i s t r i c t  C o u r t  e r r e d  i n  d e f i n i n g  " t a k i n g "  a s  " a c t u a l  i n t e r -  

f e r e n c e  w i t h  u s e  o f  t h e  p r o p e r t y . "  

J u r y  I n s t r u c t i o n  No. 1 3 ,  p r o p o s e d  by Howard and  

a d o p t e d  by t h e  t r i a l  c o u r t ,  d e f i n e s  " t a k i n g "  a s  " a c t u a l  

i n t e r f e r e n c e  w i t h  t h e  u s e  o f  t h e  p r o p e r t y . "  The S t a t e ' s  

p r o p o s e d  d e f i n i t i o n  o f  " t a k i n g  ," w h i c h  t h e  c o u r t  r e f u s e d ,  i s  

" a c t u a l  i n t e r f e r e n c e  w i t h  o r  d i s t u r b a n c e  o f  p r o p e r t y  

r i g h t s . "  I n  v i e w  o f  o u r  h o l d i n g  h e r e i n  t h a t  Howard pur -  

c h a s e d  t h e  l a n d  a f t e r  i t s  i n v e r s e  c o n d e m n a t i o n ,  t h e  d i s t i n c -  

t i o n  i s  n o t  c r u c i a l  t o  t h i s  c a s e .  

Using Howard ' s  t h e o r y  o f  i n v e r s e  c o n d e m n a t i o n ,  t h e  

" i n t e r f e r e n c e  w i t k ~  u s e "  o c c u r r e d  i n  1 9 7 8 ,  a s  t h e  m i l i t a r y  

m a n u e v e r s  d i d  n o t  i n t e r f e r e  w i t h  t h e  l a n d  u n t i l  i t  was 

d e v e l o p e d  i n  1978 .  T h u s ,  t h e  damages  a w a r d e d ,  i f  a n y ,  would  



b e  d e t e r m i n e d  by . the 1 9 7 8  p r o p e r t y  v a l u e .  F u r t h e r ,  t h e  

S t a t e ' s  a f f i r m a t i v e  d e f e n s e s  o f  p r e s c r i p t i v e  e a s e m e n t ,  

l a c h e s ,  and s t a t u t e  o f  l i m i t a t i o n s  would b e  i n a p p l i c a b l e .  

I n  c o n t r a s t ,  u n d e r  t h e  S t a t e ' s  t h e o r y ,  a  " t a k i n g "  

would o c c u r  whenever  t h e r e  was a c t u a l  i n t e r f e r e n c e  w i t h  

p r o p e r t y  r i g h t s .  T h u s ,  t h e  " t a k i n g , "  i f  a n y ,  o c c u r r e d  when 

t h e  m i l i t a r y  m a n u e v e r s  b e g a n  i n  1 9 5 8 .  The m a n u e v e r s ,  e v e n  

i f  t h e  l a n d  was u n u s e d ,  i n t e r f e r e d  w i t h  t h e  r i g h t  t o  u s e  t h e  

p r o p e r t y .  C o n s e q u e n t l y ,  t h e  damage,  i f  a n y ,  would  b e  

d e t e r m i n e d  by t h e  1 9 5 8  p r o p e r t y  v a l u e s  and t h e  S t a t e ' s  

a f f i r m a t i v e  d e f e n s e s  c o u l d  b e  g i v e n .  We h o l d  f o r  t h e  S t a t e .  

Howard r e l i e s  o n  T h o r n b u r g  v .  P o r t  o f  P o r t l a n d  

( 1 9 6 2 ) ,  233 Or .  1 7 8 ,  376 P.2d 1 0 0 ,  t o  s u p p o r t  h i s  " u s e "  

t h e o r y .  T h o r n b u r g  was a  l a n d o w n e r  n e a r  t h e  P o r t l a n d  a i r p o r t  

who s u e d  f o r  e x t r e m e  n o i s e .  B u t ,  T h o r n b u r g  is  e a s i l y  d i s -  

t i n g u i s h e d .  The Oregon C o n s t i t u t i o n  p r o v i d e s  t h a t  " [ p ]  r i v a t e  

p r o p e r t y  s h a l l  n o t  be  t a k e n  f o r  p u b l i c  u s e  . . . w i t h o u t  

j u s t  c o m p e n s a t i o n .  . . I' A r t .  I ,  S e c .  1 8 ,  Oregon C o n s t i t u -  

t i o n .  The Montana C o n s t i t u t i o n ,  i n  c o n t r a s t ,  p r o v i d e s  t h a t  

" [ p l r i v a t e  p r o p e r t y  s h a l l  n o t  b e  t a k e n  o r  damaged f o r  p u b l i c  

u s e  w i t h o u t  j u s t  c o m p e n s a t i o n .  . ." ( E m p h a s i s  a d d e d . )  A r t .  

11, S e c .  2 9 ,  1 9 7 2  Mont. C o n s t . ;  c f .  R a u s e r  v .  T o s t o n  I r r i g a -  

t i o n  D i s t r i c t  ( 1 9 7 7 ) ,  1 7 2  Mont. 5 3 8 ,  565  P.2d 632.  The more  

r e s t r i c t i v e  Oregon C o n s t i t u t i o n  r e q u i r e d  t h e  c o u r t  t o  a d o p t  

a  n u i s a n c e  t h e o r y  i n  o r d e r  t o  c o m p e n s a t e  T h o r n b u r g .  To do 

t h i s ,  t h e  Oregon c o u r t  d i s c u s s e s  a c t u a l  i n t e r f e r e n c e  w i t h  

t h e  u s e  o f  p r o p e r t y  and i g n o r e s  t h e  t r e s p a s s  r e q u i r e m e n t .  

T h o r n b u r g  a l s o  i n v o l v e d  a  c h a n g i n g  i n t e r f e r e n c e  w i t h  

p r o p e r t y  r i g h t s .  The o r i g i n a l  p r o p e l l e r  p l a n e s  were n o t  

n e a r l y  a s  n o i s y  a s  t h e  j e t s  t h a t  m o t i v a t e d  T h o r n b u r g ' s  s u i t .  



The i n s t a n t  c a s e  is s i m i l a r  t o  A t w a t e r  v. U n i t e d  

S t a t e s  ( 1 9 4 6 ) ,  1 0 6  C t .  C 1 .  1 9 6 ,  where  t i l e  p l a i n t i f f ' s  l a n d  

k i d s  u sed  f rom 1941-1944 a s  a  s a f e t y  zone  f o r  a n  a d j o i n i n g  

g u n n e r y  r a n g e .  P l a i n t i f f  had n e v e r  u s e d ,  o c c u p i e d  o r  r e n t e d  

t h e  l a n d  and  r e c e i v e d  no income f rom t h e  p r o p e r t y  a l t h o u g l i  

i t  was used  o c c a s i o n a l l y  f o r  h u n t i n g  d u c k s .  The c o u r t  f o u n d  

t h a t  t h e  u s e  o f  t h e  l a n d  a s  t h e  s a f e t y  z o n e ,  w h i c h  was 

p a t r o l l e d ,  c o n s t i t u t e d  a  t a k i n g .  The " t a k i n g "  was t h e  

i n t e r f e r e n c e  w i t h  t h e  r i g h t  t o  u s e  t h e  p r o p e r t y ,  n o t  t h e  

a c t u a l  u s e .  See  a l s o :  S t a t e  ex  r e l .  Symms v .  N e l s o n  Sand 

and  G r a v e l ,  I n c .  ( 1 9 7 0 ) ,  93  I d a .  5 7 4 ,  468 P.2d 3 0 6 ,  311;  

L i n c o l n  Loan Company v .  S t a t e  Highway Commission ( 1 9 7 6 ) ,  274 

O r .  49 ,  545  P.2d 1 0 5 ,  1 0 8 .  

A t w a t e r  p a r a l l e l s  t h e  i n s t a n t  c a s e .  The m i n i n g  

c la i r i l s ,  a l t h o u g h  used  o n l y  f o r  g r a z i n g  u n t i l  1 9 7 8 ,  were 

f i r s t  " t a k e n "  ( i f  e v e r  t a k e n )  f o r  m i l i t a r y  u s e  i n  1 9 5 8 ,  when 

t h e  N a t i o n a l  Guard  f i r s t  i n t e r f e r e d  w i t h  t h e  o w n e r ' s  r i g h t  

t o  u s e  t h e  l a n d .  I t  f o l l o w s  t h a t  i f  t h e  " t a k i n g "  o c c u r r e d  

i n  1 9 5 8 ,  t h e  t r i a l  c o u r t  s h o u l d  h a v e  g i v e n  i n s t r u c t i o n s  o n  

p r e s c r i p t i v e  e a s e m e n t s ,  s t a t u t e s  o f  l i m i t a t i o n s  and l a c h e s .  

The c a s e  is c o n t r o l l e d  by t h e  f a c t  t h a t  Howard 

p u r c h a s e d  t h i s  l a n d  a f  t e r  i n v e r s e  c o n d e m n a t i o n  o c c u r r e d .  H e  

was ,  t h e r e f o r e ,  p r e c l u d e d  f rom c l a i m i n g  damages  f o r  i n v e r s e  

c o n d e m n a t i o n .  K n i g h t  v .  C i t y  o f  B i l l i n g s  ( 1 9 8 2 ) ,  Mont. 

, 642 P.2d 1 4 1 ,  39 S t . R e p .  385;  W i l l i a m s  v .  C i t y  o f  

V a l d e z  ( A l a s k a  1 9 8 1 ) ,  624 P.2d 802 .  I t  is ,  t h e r e f o r e ,  

u n n e c e s s a r y  f o r  u s  t o  c o n s i d e r  t h e  i s s u e  o f  w h e t h e r  t h e  

c o u r t  a b u s e d  i t s  d i s c r e t i o n  i n  g r a n t i n g  a  new t r i a l .  



The o r d e r  o f  t h e  D i s t r i c t  C o u r t  g r a n t i n g  a  new t r i a l  

is  r e v e r s e d  and t h e  j u r y  v e r d i c t  r e i n s t a t e d .  

We c o n c u r :  

,.' 

\-- 7 ,  

j u s t i c e s  I 


