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Mr. J u s t i c e  John Conway H a r r i s o n  d e l i v e r e d  t h e  Opin ion  of  
t h e  C o u r t .  

Wi l l i am Morse b r o u g h t  t h i s  a c t i o n  f o r  a t t o r n e y  f e e s  

a g a i n s t  t h e  d e f e n d a n t s .  The c a u s e  was t r i e d  b e f o r e  t h e  D i s -  

t r i c t  C o u r t ,  s i t t i n g  w i t h o u t  a  j u r y ,  i n  t h e  S i x t h  J u d i c i a l  

D i s t r i c t  of t h e  S t a t e  of Montana, i n  and f o r  t h e  County o f  

Sweet G r a s s .  Judgment was e n t e r e d  f o r  Morse a g a i n s t  a l l  

named a p p e l l a n t s  f o r  t h e  f u l l  amount of  t h e  c o m p l a i n t ,  

$13,338.69. A l l  a p p e l l a n t s  a p p e a l  t h e  judgment.  

The t h e o r y  of r e s p o n d e n t ' s  s u i t  was f o r  an a c c o u n t -  

i n g ;  b a s i c a l l y  f o r  a t t o r n e y  f e e s  r e n d e r e d  o v e r  a l o n g  p e r i o d  

of t ime  t o  a  r a n c h e r  c l i e n t .  Fo l lowing  numerous m o t i o n s ,  

p r o c e e d i n g s  and d i s c o v e r y ,  t h e  t r i a l  c o u r t  i s s u e d  a  p r e t r i a l  

o r d e r  on A p r i l  22, 1981. The a g r e e d  f a c t s  a r i s i n g  o u t  o f  

t h e  p r e t r i a l  o r d e r  were (1) t h a t  t h e  p l a i n t i f f  is an 

a t t o r n e y  a t  law,  d u l y  l i c e n s e d  t o  p r a c t i c e  i n  t h e  S t a t e  o f  

Montana,  who per formed l e g a l  s e r v i c e s  f o r  t h e  d e f e n d a n t s  

p r i o r  t o  t h e  f i l i n g  of  t h e  a c t i o n  i n  t h i s  m a t t e r ;  and ( 2 )  

t h a t  $50 p e r  hour  is a  r e a s o n a b l e  a t t o r n e y  f e e  f o r  s e r v i c e s  

r e n d e r e d  by r e s p o n d e n t .  

Respondent  is a  lawyer  i n  Absa rokee ,  Montana, and h a s  

r e p r e s e n t e d  a p p e l l a n t s  i n  v a r i o u s  l e g a l  m a t t e r s  from b e f o r e  

1970 t h r o u g h  March 1980. During t h i s  t i m e  r e s p o n d e n t  and 

a p p e l l a n t s  e s t a b l i s h e d  an a t t o r n e y / c l i e n t  r e l a t i o n s h i p  t h a t  

was c l o s e ,  i n f o r m a l  and p e r s o n a l .  Respondent  a l s o  b i l l e d  

a p p e l l a n t s  i n f o r m a l l y .  The t e s t i m o n y  i n d i c a t e s  t h a t ,  a s  

r e s p o n d e n t  performed work, he p r e p a r e d  a  s l i p  l i s t i n g  t h e  

s e r v i c e s  performed and t h e  t ime  i n v o l v e d .  Each month t h e  

s e r v i c e s  and t ime i n v o l v e d  were added t o  a  s i n g l e  b i l l .  

The s l i p s  from which t h e  b i l l i n g s  were made were 

shown t o  a p p e l l a n t s ,  and t h e  c h a r g e s  and s e r v i c e s  o v e r  t h i s  



p e r i o d  o f  t ime  were d i s c u s s e d .  A f t e r  t h i s  was done ,  respon-  

d e n t  d i s p o s e d  of t h e  s l i p s  and t r a n s f e r r e d  a  memorandum o f  

t h e  amounts i n v o l v e d  t o  an a c c o u n t  book of  a p p e l l a n t ,  Leo J. 

Cremer,  J r . ,  w i t h  n o t a t i o n s  a s  t o  t h e  l i t i g a t i o n  o r  s e r v i c e s  

i n v o l v e d .  Test imony a t  t r i a l  i n d i c a t e d  r e s p o n d e n t  gave  

a p p e l l a n t s  a  month ly  b i l l i n g .  A t  v a r i o u s  t i m e s  o v e r  t h e  

y e a r s  t h e  a c c o u n t  remained unpaid  and accumula ted  i n t o  

r a t h e r  l a r g e  amounts of money w i t h o u t  q u e s t i o n s  be ing  r a i s e d  

by e i t h e r  s i d e .  When payments were made, t h e y  were made by 

Leo J. Cremer,  J r . ,  on h i s  ranch  a c c o u n t .  The c h e c k s  f rom 

Cremer t o  r e s p o n d e n t  i n d i c a t e d  m e r e l y  a  payment of  f e e s .  

From A p r i l  1977 ,  u n t i l  March 1980,  r e s p o n d e n t  r e p r e -  

s e n t e d  Leo J. Cremer,  J r . ,  i n  an a c t i o n  e n t i t l e d  Cremer v ,  

Cremer ( 1 9 8 1 ) ,  - Mont. , 627 P.2d 1199 ,  38 St.Rep. 574,  

a  c a s e  Cremer l o s t ,  During t h i s  same p e r i o d  of  t i m e  respon-  

d e n t  hand led  numerous o t h e r  m a t t e r s  and a c t i o n s  f o r  a p p e l -  

l a n t s .  Respondent  c l a i m s  t h a t  i n  J a n u a r y  1980 a p p e l l a n t s  

owed him more t h a n  $10,000 and t h a t  a t  t h a t  t ime  Leo J. 

C r e m e r  p a i d  r e s p o n d e n t  $ 1 0 , 0 0 0 .  R e s p o n d e n t  i n d i c a t e d  

th rough  an e x h i b i t  t h a t  a l l  a c c o u n t s  e x c e p t  t h e  Cremer v .  

Cremer c a s e  were p a i d  t o  d a t e  by t h e  $10,080 payment.  L a t e  

i n  J a n u a r y  1980,  a p p e l l a n t  r e q u e s t e d  t h a t  r e s p o n d e n t  r e t u r n  

t o  him $5,080 of  t h e  $10,000 p a i d  e a r l i e r  t h a t  month. Leo 

Cremer,  J r . ,  a g r e e d  i n  w r i t i n g  t o  r epay  t h i s  sum t o  respon-  

d e n t  b u t  d i d  n o t  do s o .  A t  t h e  t ime  he r e t u r n e d  t h e  money 

t o  a p p e l l a n t s ,  r e s p o n d e n t  added t h e  $5,000 t o  t h e  Cremer 

a c c o u n t  a s  p a r t  o f  t h e  a c c o u n t s  r e c e i v a b l e .  

Throughout  t h i s  t ime  t h e  i n f o r m a l  r e l a t i o n s h i p  of  t h e  

p a r t i e s  was s u c h  t h a t  r e s p o n d e n t  c o n t i n u a l l y  p e r f o r m e d  

s e r v i c e s  f o r  a p p e l l a n t s  and Cremer p e r i o d i c a l l y  made pay- 



ments  t o  r e s p o n d e n t  on h i s  b e h a l f  and on b e h a l f  of  t h e  o t h e r  

a p p e l l a n t s  f o r  s e r v i c e s  per formed.  R e s p o n d e n t ' s  r e c o r d s  

i n d i c a t e  t h a t  t h r o u g h o u t  t h i s  p e r i o d ,  i n  a d d i t i o n  t o  h i s  

h o u r l y  c h a r g e s  f o r  h i s  s e r v i c e s ,  he r e q u e s t e d  and r e c e i v e d  

from a p p e l l a n t s  c o s t s  and o t h e r  e x p e n d i t u r e s .  The t r i a l  

c o u r t  found t h e s e  e x p e n s e s  r e a s o n a b l e  and n e c e s s a r y .  

I n  a d d i t i o n  t o  h i s  f i n d i n g s  and c o n c l u s i o n s  i n  f a v o r  

of r e s p o n d e n t ,  t h e  t r i a l  c o u r t  judge  s u b m i t t e d  a  memorandum 

s e t t i n g  o u t  t h e  r e a s o n s  f o r  h i s  r u l i n g ,  The re  t h e  c o u r t  

n o t e d  t h a t  t h e  c e n t r a l  i s s u e  was how much was owed and 

whether  t h e  proof  of  t h e  a c c o u n t  made under  Rule  803 o r  

1006 ,  Mont.R.Evid., was a p p l i c a b l e .  The c o u r t  n o t e d :  

"The d e f e n d a n t  o b j e c t s  t o  i t s  a d m i s s i o n ;  he  
i n s i s t s  i t  is a t  t h e  b e s t  n o t h i n g  more t h a n  a  
summary; t h a t  t h e  o r i g i n a l  t ime  and c o s t s  
s h e e t s  a r e  t h e  o r i g i n a l  documents .  The e v i -  
d e n c e  shows  p l a i n t i f f  l a w y e r  made t h e s e  
e n t r i e s  from t ime  and c o s t  s h e e t s  and t h e n  
d e s t r o y e d  them! 

"The C o u r t  r e a l i z e d  t h i s  c o n t e s t  on admis- 
s i b i l i t y  was c r u c i a l  and r u l e d  t o  t a k e  i t  
under  a d v i s e m e n t ,  a sked  f o r  b r i e f s  and l e t  
t h e  e v i d e n c e  p roceed  s u b j e c t  t o  d e f e n d a n t s '  
o b j e c t i o n .  

" I  r u l e  i t  a d m i s s i b l e  under  Rule  803 ,  M.R.Ev. 

" I t  adds  n o t h i n g  t o  t h e  r e c o r d  t o  c r i t i c i z e  
t h e  s l o p p y ,  meander ing  way t h e  a c c o u n t  is ,  
b u t  t h e  r e c o r d  is e l o q u e n t  t h a t  b o t h  h o u s e s  
--both t h e  a t t o r n e y ' s  and t h e  r a n c h e r '  s--were 
g u i l t y  of  t h e  same methods of  r e c o r d  keep ing .  
The payment o f  t h e  check  by r a n c h e r  t o  lawyer  
and p a r t i a l  payment back is a  b o o k k e e p e r ' s  
n i g h t m a r e ,  I ' v e  a t t a c h e d  t h e  d i ag ram f u r -  
n i s h e d  by p l a i n t i f f  t o  h i g h l i g h t  t h i s  t opsy -  
t u r v y  s i t u a t i o n . "  

The i s s u e s  p r e s e n t e d  on a p p e a l  a r e :  

1. Whether t h e  r e s p o n d e n t ' s  E x h i b i t  1 is a d m i s s i b l e  

under  Rule  803 ( 6 ) ,  Mont.R,Evid. 

2 .  Whether t h e  r e s p o n d e n t ' s  E x h i b i t  1 is a d m i s s i b l e  

under Rule  1fl06,  Mont .R.Evid. 



3 .  I f  r e s p o n d e n t  is  e n t i t l e d  t o  judgment ,  whether  he  

is e n t i t l e d  t o  judgment a g a i n s t  B e r t h a  Cremer,  I n c . ,  Cremer 

Rodeo Land and L i v e s t o c k ,  B e r t h a  Cremer E n t e r p r i s e s ,  Crazy  

Mountain R e s o u r c e s  and B e r t h a  Cremer. 

We a f f i r m  t h e  D i s t r i c t  C o u r t  and f i n d  i ts  a d m i s s i o n  

of  t h e  e v i d e n c e  under  Ru le  8 0 3 ( 6 ) ,  Mont,R.Evid., c o n t r o l l i n g  

h e r e .  

Rule  803 ( 6 ) ,  Mont.R.Evid,, p r o v i d e s :  

" H e a r s a y  e x c e p t i o n s :  a v a i l a b i l i t y  o f  d e c l a r -  
a n t  i m m a t e r i a l .  

"The f o l l o w i n g  a r e  n o t  exc luded  by t h e  hea r -  
s a y  r u l e ,  even though t h e  d e c l a r a n t  is a v a i l -  
a b l e  a s  a  w i t n e s s :  

" ( 6 )  Records  o f  r e g u l a r l y  conduc ted  a c t i v i t y .  
A memorandum, r e p o r t ,  r e c o r d ,  o r  d a t a  
c o m p i l a t i o n ,  i n  any form, o f  a c t s ,  e v e n t s ,  
c o n d i t i o n s ,  o p i n i o n s ,  o r  d i a g n o s i s ,  made a t  
o r  n e a r  t h e  t ime  of  t h e  a c t s ,  e v e n t s ,  cond i -  
t i o n s ,  o p i n i o n s ,  o r  d i a g n o s i s ,  i f  k e p t  i n  t h e  
c o u r s e  o f  a  r e g u l a r l y  c o n d u c t e d  b u s i n e s s  
a c t i v i t y ,  and i f  i t  was t h e  r e g u l a r  p r a c t i c e  
o f  t h a t  b u s i n e s s  a c t i v i t y  t o  make t h e  memo- 
randum, r e p o r t ,  r e c o r d ,  o r  d a t a  c o m p i l a t i o n ,  
a l l  a s  shown by t h e  t e s t i m o n y  of  t h e  c u s t o -  
d i a n  o r  o t h e r  q u a l i f i e d  w i t n e s s ,  u n l e s s  t h e  
s o u r c e  of  t h e  i n f o r m a t i o n  o r  t h e  method o r  
c i r c u m s t a n c e s  of p r e p a r a t i o n  i n d i c a t e  l a c k  o f  
t r u s t w o r t h i n e s s .  The term ' b u s i n e s s '  a s  used 
i n  t h i s  p a r a g r a p h  i n c l u d e s  b u s i n e s s ,  i n s t i t u -  
t i o n ,  a s s o c i a t i o n ,  p r o f e s s i o n ,  o c c u p a t i o n ,  
and c a l l i n g  of e v e r y  k i n d ,  whether  o r  n o t  
conduc ted  f o r  p ro f  i t , "  

A p p e l l a n t s  a r g u e  t h a t  r e s p o n d e n t ' s  E x h i b i t  1 d o e s  n o t  

conform t o  t h e  r e q u i s i t e s  of Ru le  803 ( 6 )  , Mont.R.Evid., 

b e c a u s e  under  t h i s  r u l e  t h r e e  c r i t e r i a  must  be met b e f o r e  

t h e  document is a d m i s s i b l e  t o  t h e  h e a r s a y  r u l e :  (1) t h e  

document must be a  memorandum; ( 2 )  t h e  memorarldum must be 

made a t  o r  n e a r  t h e  t ime  o f  t h e  e v e n t ;  and ( 3 )  i t  must  be  

made i n  t h e  o r d i n a r y  c o u r s e  of  b u s i n e s s .  A p p e l l a n t s  a r g u e  

t h a t  t h e  second e l e m e n t  h a s  n o t  been s a t i s f i e d  h e r e ,  c i t i n g  



30 Am.Jur.2d Ev idence ,  s e c t i o n  938. 

A s  p r e v i o u s l y  n o t e d ,  t h e  r e l a t i o n s h i p  between respon-  

d e n t  and a p p e l l a n t s  was a  c o n t i n u i n g  one b rough t  a b o u t  by 

numerous l a w s u i t s  and a  p e r s o n a l  c o n f i d e n t i a l  r e l a t i o n s h i p  

t h a t  sometimes i n v o l v e d  d a i l y  t e l e p h o n e  c a l l s  and o t h e r  

f r e q u e n t  communicat ions .  One of  t h e  b u s i n e s s  r e l a t i o n s h i p s  

t h a t  r e s p o n d e n t  had w i t h  a p p e l l a n t s  was a  c o n t r a c t  f o r  a  

t o t a l  o f  $25,000 i n  which r e s p o n d e n t  would p r o b a t e  t h e  

e s t a t e s  o f  t h e  a p p e l l a n t  and h i s  s o n  o r  w i f e ,  whichever  d i e d  

f i r s t .  T h a t  c o n t r a c t  p r o v i d e d  f o r  a n n u a l  payments  o f  $2,500 

a  y e a r .  Respondent  t e s t i f i e d  a b o u t  h i s  bookkeeping methods:  

"Our  o f f i c e  p r o c e d u r e  i n v o l v e d  keep ing  t ime  
and c h a r g e s  memorandum on s m a l l  memorandum 
s l i p s  t h a t  were k e p t  f o r  t h a t  p u r p o s e ,  on a  
t empora ry  b a s i s  u n t i l  such  t i m e  a s  t h e y  were 
t r a n s c r i b e d  i n t o  t h i s  l e d g e r .  And we u s u a l l y  
r e t a i n  them u n t i l  a f t e r  t h e  b i l l i n g  t o  t h e  
c l i e n t  i n  c a s e  t h e r e  is any q u e s t i o n  a b o u t  
i t .  And a f t e r  t h e  b i l l i n g  t o  t h e  c l i e n t  t h e  
n o t e s  i n v o l v e d  t h a t  a p p e a r  t o  be s u p e r f l u o u s ,  
i n c l u d i n g  t h e s e ,  a r e  d i s c a r d e d  .'I 

Some of t h e  c h a r g e s ,  p a r t i c u l a r l y  f o r  a p p e l l a t e  work,  

were a l l owed  t o  a c c r u e  f o r  a  p e r i o d  o f  t i m e  b e f o r e  t h e y  were 

b i l l e d  t o  t h e  c l i e n t .  T h i s  bookkeeping sys tem appea red  t o  

be s a t i s f a c t o r y  t o  a l l  conce rned  u n t i l  1980 ,  when t h e  $5,000 

cha rgeback  came i n t o  q u e s t i o n .  

I n  s u p p o r t  o f  h i s  c o n t e n t i o n  t h a t  E x h i b i t  1 d o e s  n o t  

r e f l e c t  t h e  t i m e l i n e s s  of e n t r y  of  t h e  documents  r e q u i r e d  t o  

comply w i t h  t h e  second p a r t  of  Rule  8 0 3 ( 6 ) ,  a p p e l l a n t s  r e l y  

on two c a s e s ,  T a b a t a  v .  Murane ( 1 9 4 6 ) ,  76 Cal.App.2d 887 ,  

174 P.2d 684 ,  and Hal lmark B u i l d e r s ,  I n c . ,  e t  al, v .  Anthony 

(Tex,  1 9 7 7 ) ,  547 S.W.2d 681. I n  T a b a t a  t h e  c o u r t  s t a t e d :  

"The  c o u r t  wou ld  h a v e  b e e n  j u s t i f i e d  i n  
r e g a r d i n g  t h e  w r i t i n g s  a s  mere f r a g m e n t s  o f  
an  a c c o u n t  r e l a t i n g  t o  o n l y  a  p a r t  of t h e  
b u s i n e s s  d e a l i n g s  of  p l a i n t i f f  and d e c e d e n t .  
B e f o r e  an a c c o u n t  is a d m i s s i b l e  i n  e v i d e n c e  



f o r  t h e  pu rpose  of  e s t a b l i s h i n g  a  c a u s e  of 
a c t i o n  of an openbook a c c o u n t ,  i t  must  be  
shown t o  have been a c c u r a t e l y  k e p t ,  which was 
n o t  done i n  t h e  i n s t a n t  c a s e ,  and i t  must  be  
s o  comple t e  a s  t o  show t h e  b a l a n c e  o f  i n d e b t -  
e d n e s s  due  from one p a r t y  t o  t h e  o t h e r ,  i n  
which r e s p e c t  a l s o  p l a i n t i f f ' s  e v i d e n c e  was 
d e f i c i e n t . "  174 P,2d a t  686. 

Here ,  w h i l e  r e s p o n d e n t ' s  t e s t i m o n y  i n d i c a t e d  t h a t  

c e r t a i n  e r r o r s  were made and l a t e r  c o r r e c t e d ,  t h e  t r i a l  

judge  found t h a t  t h e  e n t r i e s  t e s t i f i e d  t o  were a c c u r a t e l y  

made. T h e r e f o r e ,  T a b a t a  is n o t  a p p l i c a b l e .  

Hal lmark B u i l d e r s ,  s u p r a ,  is c l e a r l y  d i s t i n g u i s h a b l e ,  

I n  t h a t  c a s e ,  t h e  c o u r t  found t h a t  s i n c e  some i n v o i c e s  f o r  

t h e  s a l e  of  b u i l d i n g  m a t e r i a l s  were n o t  compi led  u n t i l  

s e v e r a l  months a f t e r  t h e  o r d e r  had been f i l l e d ,  t h e  i n v o i c e s  

were n o t  a d m i s s i b l e .  Here ,  r e s p o n d e n t  t e s t i f i e d  t h a t  a l l  

s l i p s  were immed ia t e ly  e n t e r e d  i n t o  h i s  books.  I n  a d d i t i o n ,  

t h e  b i l l i n g  was d i s c u s s e d  each  month w i t h  a p p e l l a n t  who was 

g i v e n  an o p p o r t u n i t y  t o ,  and a t  t i m e s  d i d ,  d i s c u s s  and 

d i s a g r e e  w i t h  v a r i o u s  i t e m s  a p p e a r i n g  on t h e  s l i p s  b e f o r e  

t h e y  were d i s p o s e d  o f .  

T h i s  C o u r t  a p p o i n t e d  a  Commission on t h e  R u l e s  of  

Evidence  and i t s  r e p o r t  a p p e a r s  w i t h  R u l e s  of  Evidence  i n  3  

MCA A n n o t a t i o n s .  The e x c e p t i o n  t o  Rule  8 0 3 ( 6 )  r e l i e d  on 

h e r e  was i d e n t i c a l  t o  t h a t  i n  t h e  un i fo rm r u l e s  of  e v i d e n c e  

e x c e p t  f o r  a  p h r a s e  d e l e t e d  from t h e  f e d e r a l  and uni form 

r u l e  which migh t  have r e s u l t e d  i n  a  g r e a t e r  r e s t r i c t i o n  t o  

t h e  t h e n  e x i s t i n g  Montana law. The Com~niss ion Comments 

i n d i c a t e d  t h a t  t h e  e x c e p t i o n  i n  Mon tana ' s  un i form b u s i n e s s  

r e c o r d s  e v i d e n c e  r u l e  is s u b s t a n t i a l l y  t h e  same a s  t h e  

f e d e r a l  r u l e  and t h a t  Montana had ,  p r i o r  t o  t h e  a d o p t i o n  o f  

t h e  new r u l e s ,  o p e r a t e d  under  t h e  un i form a c t .  A s  t o  t h i s  

e x c e p t i o n ,  t h e  Commission s a i d  i n  p a r t :  



" I t  shou ld  be n o t e d  t h a t  t h e  e x c e p t i o n  a l l o w s  
o p i n i o n s  and  d i a g n o s i s  ( c o n t a i n e d  i n  t h e  
r e c o r d )  t o  be a d m i s s i b l e ;  t h a t  is  c o n s i s t e n t  
w i t h  K laus  v. H i l b e r r y ,  157 Mont. 277, 285, 
485 P.2d 54 ( 1 9 7 1 ) ,  which a l lowed  med ica l  
r e p o r t s  c o n t a i n i n g  o p i n i o n s  and d i a g n o s i s  t o  
be a d m i t t e d  and r e f e r r e d  t o  S e c t i o n  93-801-2, 
R.C.M. 1947 [ s u p e r s e d e d ] .  I t  s h o u l d  a l s o  be  
n o t e d  t h a t  t h e  e x c e p t i o n  c o u l d  be s e e n  a s  an 
expans ion  of  e x i s t i n g  Montana law t o  t h e  
e x t e n t  t h a t  t h e  r e c o r d s  of  r e g u l a r l y  con- 
d u c t e d  a c t i v i t y  i n  a  wide v a r i e t y  of  forms ,  
i n c l u d i n g  computer  p r i n t o u t s  a r e  a d m i s s i b l e . "  
3 MCA A n n o t a t i o n s  a t  260. 

We f i n d  t h a t  t h e  f o u n d a t i o n  l a i d  f o r  a d m i s s i o n  of  t h e  

a c c o u n t  i n  t h e  i n s t a n t  c a s e  more t h a n  s a t i s f i e s  t h e  r e q u i r e -  

ment of  t h e  un i form a c t  o r  Rule  8 0 3 ( 6 ) .  The q u e s t i o n s  pro-  

pounded by r e s p o n d e n t  i n  l a y i n g  t h e  f o u n d a t i o n  f o r  t h e  

a c c o u n t  were p r e p a r e d  i n  w r i t i n g  f o r  t r i a l  and were s p e c i -  

f i c a l l y  based  on r e q u i r e m e n t s  of Rule  8 0 3 ( 6 )  a s  w e l l  a s  t h e  

fo rmer  un i form a c t .  Respondent  n o t  o n l y  cove red  b u t  i ndeed  

f u l f i l l e d  t h e  r e q u i r e m e n t  f o r  f o u n d a t i o n  under  t h e  r u l e .  

Respondent  r e l i e s  on Edgewood Lumber Co. v .  Hu l l  

f o r  t h e  a d m i s s i b i l i t y  of  h i s  a c c o u n t  i n  t h i s  c a s e .  T h e r e ,  

t h e  p l a i n t i f f ' s  bookkeeper  made e n t r i e s  t o  t h e  d e f e n d a n t ' s  

a c c o u n t  from a  t empora ry  memorandum c o n s i s t i n g  of  a c c o u n t  

s h e e t s  and t i c k e t s  which were d i s p o s e d  of  upon t h e  e n t r y  t o  

t h e  d e f e n d a n t ' s  a c c o u n t .  The d e f e n d a n t  c l a imed  t h e  t r i a l  

c o u r t  e r r o n e o u s l y  a d m i t t e d  t h e  a c c o u n t  i n t o  e v i d e n c e  b e c a u s e  

t h e  s l i p s  and t i c k e t s  were n o t  p roduced  and t h e r e f o r e  t h e  

a c c o u n t  was n o t  t h e  b e s t  e v i d e n c e .  The a p p e l l a t e  c o u r t  

a f f i r m e d  t h e  a c t i o n  of t h e  t r i a l  c o u r t ,  s a y i n g :  

"Elence, f o l l o w i n g  t h e  r u l e  of  n e c e s s i t y  which 
o r i g i n a t e d  t h e  a d m i s s i b i l i t y  o f  b o o k s  o f  
a c c o u n t  i n  e v i d e n c e ,  t h e  c o u r t s  do n o t  r e g a r d  
s u c h  t e m p o r a r y  memoranda a s  t h e  o r i g i n a l  
e n t r i e s ,  b u t  l ook  t o  t h e  permanent  r e c o r d s  a s  
s u c h  o r i g i n a l  e n t r i e s ,  where p r o p e r l y  v e r i -  
f i e d .  I t  is now w e l l - e s t a b l i s h e d  t h a t  t h e  



f i r s t  permanent  r e c o r d s  of t h e  t r a n s a c t i o n s  
by t h e  c r e d i t o r  a r e  t o  be deemed t h e  o r i g i n a l  
e n t r i e s ,  i f  made i n  t h e  u s u a l  c o u r s e  o f  
b u s i n e s s  and w i t h i n  a  r e a s o n a b l y  s h o r t  t i m e  
a f t e r  t h e  t r a n s a c t i o n s  t h e m s e l v e s ,  a l t h o u g h  
t h e  i t e m s  may have been f i r s t  e n t e r e d  a s  a  
t empora ry  a s s i s t a n c e  t o  t h e  memory upon some 
s l a t e ,  book, paper  o r  o t h e r  s u b s t a n c e .  I t  is  
o f  no consequence  what t h e  m a t e r i a l  was on 
which t h e  memoranda were made o r  t h e  s i z e  o r  
s h a p e  of i t ,  a s  long  a s  i t  was a  mere m i n u t e ,  
n o t  i n t e n d e d  t o  b e  p r e s e v e d  a s  e v i d e n c e  
i t s e l f  o f  t h e  t r a n s a c t i o n ,  b u t  t o  be used i n  
p r e p a r a t i o n  of such  e v i d e n c e .  I n  such  c a s e s  
t h e  books of  a c c o u n t  i n t o  which t h e  e n t r i e s  
h a v e  b e e n  t r a n s f e r r e d  f r o m  t h e  t e m p o r a r y  
means  o f  r e c o r d ,  a n d  n o t  t h e  t e m p o r a r y  
r e c o r d s  t h e m s e l v e s ,  a r e  t h e  books of  o r i g i n a l  
e n t r i e s .  

" ' T h e  c h a r a c t e r  of  a  book a s  one  o f  o r i g i n a l  
e n t r y  is n o t  a f f e c t e d  by t h e  mere f a c t  t h a t  
t h e  t empora ry  memoranda were made by a  p e r s o n  
o t h e r  t h a n  t h e  one who k e p t  t h e  book o f f e r e d  
i n t o  e v i d e n c e .  I n  o t h e r  words,  a  book o f  
a c c o u n t  made up i n  t h e  u s u a l  c o u r s e  o f  
b u s i n e s s  f r o m  t h e  s l i p s ,  r e p o r t s ,  o r  
memoranda, f u r n i s h e d  by t h e  employees  who 
conduc ted  t r a n s a c t i o n s ,  which c o n s t i t u t e s  t h e  
f i r s t  permanent  r e c o r d  of  t h e  t r a n s a c t i o n s  
e n t e r e d  i n  it is a  book o f  o r i g i n a l  e n t r y  and 
a d m i s s i b l e  i n  e v i d e n c e  a s  s u c h . ' "  ~ d g e w o o d  
Lumber, 223 S.W.2d a t  212. 

See ,  J o n e s  on Evidence  ( 5 t h  ed .  1 9 5 8 ) ,  s e c t i o n  614. 

H e r e ,  n o t  o n l y  was t h e  t r i a l  c o u r t  c o r r e c t  i n  

a d m i t t i n g  t h e  a c c o u n t  under  Rule  8 8 3 ( 6 ) ,  i t  was a l s o  c o r r e c t  

i n  i t s  f i n d i n g  of f a c t  t h a t  r e s p o n d e n t  a c t u a l l y  per formed 

t h e  work f o r  a p p e l l a n t s  b e c a u s e  r e s p o n d e n t  t e s t i f i e d  

d i r e c t l y ,  from h i s  knowledge,  a s  t o  t h e  s p e c i f i c  s e r v i c e s  

performed and t h e  s u b s e q u e n t  c h a r g e s .  

S i n c e  we f i n d  t h e  e x h i b i t  was p r o p e r l y  a d m i t t e d  under  

Rule 8Pi3, i t  is n o t  n e c e s s a r y  t o  c o n s i d e r  whether  i t  was 

a d m i s s i b l e  under Rule  1006,  Mont.R.Evid. 

The n e x t  i s s u e  r a i s e d  f o r  o u r  c o n s i d e r a t i o n  i s  

whe the r  r e s p o n d e n t  is e n t i t l e d  t o  a  judgment a g a i n s t  B e r t h a  

R. Cremer,  I n c . ,  Cremer Rodeo Land and L i v e s t o c k ,  B e r t h a  



Cremer E n t e r p r i s e s ,  Crazy  Mountain Resources  and ~ e r t h a  R. 

Cremer.  

We n o t e  t h a t  t h i s  i s s u e  is  r a i s e d  f o r  t h e  f i r s t  t i m e  

on a p p e a l .  C r e m e r ' s  argument  a t  t h e  t ime  o f  t h e  p r e t r i a l  

o r d e r  was t h a t  he  had a l r e a d y  p a i d  f o r  t h e s e  s e r v i c e s ,  n o t  

t h a t  t h e  s e r v i c e s  had n o t  been per formed f o r  t h e  v a r i o u s  

a p p e l l a n t s .  

Leo J. Cremer ,  J r . ,  when c a l l e d  a s  a  w i t n e s s  by 

r e s p o n d e n t ,  answered t h e  f o l l o w i n g  q u e s t i o n :  

"Q. And i n  t h e  management of  t h e s e  you have 
d e a l t  w i t h  them a l l  a s  one Cremer e n t e r p r i s e ,  
have you n o t ?  A. I have been i n v o l v e d  i n  
a l l  of  them, yes . "  

H i s  t e s t i m o n y ,  a s  w e l l  a s  o t h e r  t e s t i m o n y ,  i n d i c a t e d  

t h a t  Leo J, Cremer,  J r  ., was i n  c h a r g e  of  t h e  management o f  

a l l  t h e  v a r i o u s  e n t i t i e s  named a s  d e f e n d a n t s  and t h a t  t h e y  

were d e a l t  w i t h  a s  one Cremer e n t e r p r i s e .  

The f i n a l  c o n s i d e r a t i o n  is  t h e  e f f e c t  o f  t h e  c o u r t ' s  

p r e t r i a l  o r d e r  when i s s u e d .  T h i s  i s s u e  is o f  c o n s i d e r a b l e  

i m p o r t  b o t h  t o  t h e  D i s t r i c t  C o u r t  and t h i s  C o u r t  i n  a r r i v i n g  

a t  o u r  d e c i s i o n s ,  Rule  1 6 ,  M,R.Civ.P., p r o v i d e s :  

"The c o u r t  s h a l l  make an o r d e r  which r e c i t e s  
t h e  a c t i o n  t a k e n  a t  t h e  c o n f e r e n c e ,  t h e  
amendments a l l owed  t o  t h e  p l e a d i n g s ,  and t h e  
ag reemen t s  made by t h e  p a r t i e s  a s  t o  any o f  
t h e  m a t t e r s  c o n s i d e r e d ,  and which l i m i t s  t h e  
i s s u e s  f o r  t r i a l  t o  t h o s e  n o t  d i s p o s e d  of by 
a d m i s s i o n s  o r  a g r e e m e n t s  of c o u n s e l ;  and such  
o r d e r  when e n t e r e d  c o n t r o l s  t h e  s u b s e q u e n t  
c o u r s e  of t h e  a c t i o n ,  u n l e s s  m o d i f i e d  a t  t h e  
t r i a l  t o  p r e v e n t  m a n i f e s t  i n j u s t i c e .  The 
c o u r t  i n  i ts  d i s c r e t i o n  may e s t a b l i s h  by r u l e  
a p r e t r i a l  c a l e n d a r  on which a c t i o n s  may be 
p l a c e d  f o r  c o n s i d e r a t i o n  a s  above p rov ided  
and may e i t h e r  c o n f i n e  t h e  c a l e n d a r  t o  j u r y  
a c t i o n s  o r  t o  n o n j u r y  a c t i o n s  o r  e x t e n d  it  t o  
a l l  a c t i o n s , "  

Such an o r d e r  was made i n  t h i s  c a s e  and p r o v i d e d  i n  

p e r t i n e n t  p a r t :  



"The f o l l o w i n g  f a c t s  were a d m i t t e d ,  a g r e e d  t o  
be t r u e  and r e q u i r e  no p r o o f .  

"1. The P l a i n t i f f  is an a t t o r n e y  a t  law,  
d u l y  l i c e n s e d  t o  p r a c t i c e  i n  t h e  S t a t e  o f  
Montana and performed l e g a l  s e r v i c e s  f o r  t h e  
D e f e n d a n t s ,  p r i o r  t o  t h e  f i l i n g  of t h e  a c t i o n  
i n  t h i s  m a t t e r ,  

"2 .  T h a t  $50.00 p e r  hour  is a  r e a s o n a b l e  
a t t o r n e y ' s  f e e  f o r  s e r v i c e s  p e r f o r m e d  by  
P l a i n t i f f .  

"PLAINTIFF'S CONTENTIONS: 

" P l a i n t i f f ' s  c o n t e n t i o n s  a r e  a s  f o l l o w s :  

"1 .  P l a i n t i f f  is a  d u l y  l i c e n s e d  and p rac -  
t i c i n g  a t t o r n e y  i n  t h e  S t a t e  of Montana and 
per formed l e g a l  s e r v i c e s  f o r  t h e  D e f e n d a n t s  
a t  t h e  r e a s o n a b l e  and a g r e e d  v a l u e  o f  $50.00 
p e r  hour .  

"2.  T h a t  D e f e n d a n t s  owe P l a i n t i f f  f o r  such  
l e g a l  s e r v i c e s  t h e  sum o f  $ 1 3 , 3 3 8 . 6 9 ,  
t o g e t h e r  w i t h  i n t e r e s t  and c o s t s ,  

"DEFENDANTS ' CONTENTIONS: 

" D e f e n d a n t s '  c o n t e n t i o n s  a r e  a s  f o l l o w s :  

" T h a t  Defendan t s  do n o t  owe P l a i n t i f f  t h e  
a t t o r n e y ' s  f e e s  c l a i m e d ,  o r  any a t t o r n e y ' s  
f e e s ,  t h e y  having  f u l l y  p a i d  P l a i n t i f f  f o r  
a l l  l e g a l  work comple ted  by him, o r  f o r  them, 
i n  t h e  p a s t .  

"ISSUES OF FACT: 

"The i s s u e s  o f  f a c t  a r e  a s  s e t  f o r t h  i n  t h e  
P l a i n t i f f ' s  and D e f e n d a n t s '  c o n t e n t i o n s , "  

From t h e  above  p o r t i o n  of  t h e  p r e t r i a l  o r d e r  and i n  

v i ew o f  t h e  f a c t s  a d m i t t e d ,  t h e  t r i a l  c o u r t  was l e f t  w i t h  

o n l y  two c o n t e n t i o n s  t o  be proved by t h e  respondent - -namely ,  

t h a t  t h e  a p p e l l a n t s  a g r e e d  t o  pay t h e  $50 an hour  and t h a t  

t h e y  owed t h e  sum of  $13,338.69 p l u s  c o s t s .  A p p e l l a n t s 1  

s o l e  c o n t e n t i o n  was t h a t  t h e y  owed n o t h i n g ,  hav ing  f u l l y  

p a i d  t h e  r e s p o n d e n t .  

Respondent1  s t e s t i m o n y  is l e f t  u n c o n t r a d i c t e d  t h a t  

t h e  a g r e e d  v a l u e  was i n  f a c t  $50 p e r  hour  and t h a t  he  d i d  



p e r f o r m  t h e  s e r v i c e s  o f  v a l u e  a s  c o n t e n d e d  a n d  t h a t  

a p p e l l a n t s  produced no proof  wha t soeve r  of  payment. We r e l y  

on Dav i s  v.  Dav i s  ( 1 9 7 2 ) ,  159 Mont. 355, 360,  497 P.2d 315 ,  

318, i n  d e c i d i n g  t h i s  m a t t e r  where t h i s  C o u r t  h e l d :  

"The p r e t r i a l  o r d e r  s e t t i n g  f o r t h  d e f e n d a n t ' s  
c o n t e n t i o n s  i n d i c a t e s  t h a t  t h e  c o n t r a c t s  
under  which t h e  p l a i n t i f f s  were employed were 
t e r m i n a b l e  a t  w i l l ,  and m a i n t a i n s  a  d e n i a l  o f  
any  of  p l a i n t i f f s '  a l l e g e d  c o n t r a c t s  w i t h  
d e f e n d a n t .  T h i s  C o u r t  is  compel led  t o  a g r e e  
w i t h  p l a i n t i f f s 1  argument  t h a t  i t  s t a n d s  t o  
r e a s o n  i f  t h e r e  were no c o n t r a c t s  t h e r e  c o u l d  
be no b r e a c h e s ,  and i f  t h e  a g r e e m e n t s  were 
t e r m i n a b l e  a t  w i l l ,  t h e  p l a i n t i f f s  w e r e  
e n t i t l e d  t o  t e r m i n a t e  a t  any t ime  t h e y  saw 
f i t .  However, of more c r u c i a l  w e i g h t  i s  t h e  
p r o c e d u r a l  p r o c e s s  which r e c o g n i z e s  t h a t  t h e  
i s s u e s  of wa ive r  and b r e a c h  were n o t  made 
i s s u e s  a t  t h e  t r i a l  and t h u s  may n o t  be 
i n t r o d u c e d  on a p p e a l .  T h i s  C o u r t  h a s  s a i d  on 
numerous o c c a s i o n s  t h a t  i t  w i l l  c o n s i d e r  f o r  
r ev i ew o n l y  t h o s e  q u e s t i o n s  r a i s e d  i n  t h e  
t r i a l  c o u r t .  [ C i t i n g  c a s e s . ] "  

Here t h e  s t a t e  of  t h e  r e c o r d  and t h e  proof  produced  

a t  t r i a l  s u p p o r t s  t h e  c o u r t l s  f i n d i n g s  o f  f a c t  and judgment.  

The judgment is a f f i r m e d .  

, . J u s t i c e  / 

We concur :  


