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M r .  J u s t i c e  Gene B.  Daly d e l i v e r e d  t h e  Opin ion  o f  t h e  C o u r t .  

T h i s  is  an a p p e a l  of  an a c t i o n  i n  n e g l i g e n c e  a g a i n s t  

t h e  S t a t e  o f  Montana, a r i s i n g  o u t  o f  a  c a r  a c c i d e n t  i n  which 

p l a i n t i f f s '  c a r  was s t r u c k  by a  p a s s i n g  v e h i c l e  w h i l e  making 

a  l e f t  t u r n .  P l a i n t i f f s  b rough t  t h i s  a c t i o n  a g a i n s t  t h e  

d r i v e r  of t h e  p a s s i n g  v e h i c l e ,  Rodney Kludash ,  and t h e  S t a t e  

o f  Montana. The p l a i n t i f f s  s e t t - l e d  w i t h  Kludash b u t  p ro-  

ceeded  t o  t r i a l  a g a i n s t  t h e  S t a t e .  The j u r y  r e t u r n e d  a  v e r -  

d i c t  f o r  t h e  S t a t - e ,  and a  judgment based  on t h i s  v e r d i c t  was 

i s s u e d  by t h e  D i s t r i c t  C o u r t  of  t h e  E l e v e n t h  J u d i c i a l  D i s -  

t r i c t ,  F l a t h e a d  Count-y. The p l a i n t i f f s  a p p e a l .  

On November 9,  1976 ,  a t  about.  4:30 p.m., t h e  a p p e l -  

l a n t . ~ ,  t w o  h i g h  s c h o o l  boys ,  were d r i v i n g  s o u t h  on Highway 

93 from W h i t e f i s h ,  Mont-ana, t o  a  r u r a l  s u b d i v i s i o n  c a l l e d  

Happy V a l l e y .  A s  a p p e l l a n t  McMillan was t u r n i n g  l e f t  o f f  

t h e  highway i n t o  t h e  s u b d i v i s i o n ,  h i s  c a r  was s t r u c k  by a  

p a s s i n g  v e h i c l e  d r i v e n  by Rodney Kludash.  Both a p p e l l a n t s  

i n c u r r e d  s u b s t a n t - i a l  i n j  u r i e s .  Goodnough had a  b a d l y  b roken  

femur which r e q u i r e d  n e a r l y  a  f u l l  body cas t . .  McMillan was 

i n  a  semi-comatose s t a t e  f o r  s e v e r a l  weeks,  had a  c r u s h e d  

p e l v i s ,  and i n c u r r e d  many p rob lems  wit.h h i s  t r a c h e a  when a  

t r a c h e o s t o m y  was per formed i n  t h e  h o s p i t a l .  

Happy V a l l e y  s u b d i v i s i o n  is a b o u t  s i x  m i l e s  sout-h o f  

W h i t e f i s h .  The i n t e r s e c t  i o n  between t.he road l e a d i n g  t-o 

Happy V a l l e y  and Highway 93 i s  1 , 0 5 1  f e e t  f rom t h e  c r e s t  o f  

a  h i l l .  The road is s t r a i g h t ,  and on t.he day  o f  t h e  a c c i d e n t  

i t  was c l e a r  and d r y .  Double y e l l o w ,  no p a s s i n g  s t r i p e s  yo 

u p  t h e  h i l l  p r e c e d i n g  t h e  i n t e r s e c t i o n  and c o n t i n u e  pas t .  t h e  

i n t e r s e c t - i o n .  Seven hundred  f e e t  b e f o r e  t h e  i n t e r s e c t i o n  

t h e r e  is a  t r a f f i c  s i g n  warn ing  o f  a  p e d e s t r i a n  c r o s s i n g .  



Tne p l a l n t  i f  f  s con tend  t h a t  t h e  S t a t e  was negligent 

by us ing  o n l y  d o u b l e  y e l l o w ,  no p a s s i n g  s t r i p e s  t o  warn 

d r i v e r s  o f  p a s s i n g .  They c l a i m  t h e  S t a t e  had n o t i c e  o f  t h e  

h a z a r d o u s  n a t u r e  of  t h e  Happy V a l l e y  i n t e r s e c t i o n  and ,  

t h e r e f o r e ,  was under  a  d u t y  t o  p u t  up a  no p a s s i n g  s i g n ,  an  

i n t e r s e c t i o n  s i g n ,  o r  a  t u r n  bay f o r  l e f t - t u r n i n g  c a r s .  An 

e x p e r t  f o r  t h e  p l a i n t i f f s  t e s t i f i e d  t h a t  because  t h e  S t a t e  

was aware  of t h e  h i g h  number of a c c i d e n t s  r e p o r t e d  a t  t h i s  

i n t e r s e c t i o n ,  i t  s h o u l d  have  known t h a t  t h e  y e l l o w ,  no 

p a s s i n g  s t r i p e s  commanded l i t t l e  r e s p e c t  and  w e r e  n o t  

e f f e c t i v e .  The p l a i n t i f f s  c l a i m  t h a t  t h e  S t a t e  c r e a t e d  a  

" t r a p "  f o r  unwary d r i v e r s .  

The S t a t e  e m p h a s i z e s  t h e  f a c t s  s u r r o u n d i n g  t h e  

a c c i d e n t  i t s e l f ,  c l a i m i n g  t h a t  any l i a b i l i t y  of  t h e  S t a t e ,  

i f  a n y ,  was cut. o f f  by t h e  s u p e r s e d i n g  c a u s e  of  t h e  p a s s i n g  

v e h i c l e .  The S t a t e  p r e s e n t e d  e v i d e n c e  t h a t .  t h e  d r i v e r  o f  

t h e  p a s s i n g  v e h i c l e ,  Kludash ,  was t r a v e l i n g  between 75  and 

100 m i l e s  p e r  hour  and t h a t  Kludash had a  b lood  a l c o h o l  

l e v e l  of  . 08  p e r c e n t  a t  t h e  t i m e  o f  t h e  a c c i d e n t .  The D i s -  

t r i c t  C o u r t  a l l owed  i n t o  e v i d e n c e  t e s t i m o n y  t h a t  K ludash '  s 

c a r  was s e e n  pa rked  a l o n g s i d e  t h e  road  o u t s i d e  o f  W h i t e f i s h ,  

and s e v e r a l  of  t h e  c a r ' s  o c c u p a n t s  were o u t s i d e  r e l i e v i n g  

t h e m s e l v e s .  

A t  t h e  t r i a l ,  t h e  D i s t r i c t  Cour t  gave  t h e  f o l l o w i n g  

i n s t r u c t  i o n  on s u p e r s e d i n g ,  i n t e r v e n i n g  c a u s e :  

"The law r e c o g n i z e s  what i s  c a l l e d  a  s u p e r -  
s e d i n g  c a u s e .  A s u p e r s e d i n g  c a u s e  is a n  
i n t e r v e n i n g  c a u s e  n o t  r e a s o n a b l y  f o r e s e e a b l e  
t h a t  c u t s  o f f  t h e  c a u s a l  c o n n e c t i o n  between 
t h e  a l l e g e d  o r i g i n a l  n e g l i g e n c e  and  t h e  
i n j u r y  compla ined  of  and t h e r e b y  p r e v e n t s  t h e  
a l l e g e d  o r i g i n a l  n e g l i g e n c e  f r o m  b e i n g  a  
p rox ima te  c a u s e  t h e r e o f .  A s  a p p l i e d  t o  t h i s  
c a s e ,  t h e  law p r o v i d e s  t h a t  i f  you s h o u l d  
f i n d  t h a t  t h e  S t a t e  of  Montana was n e g l i g e n t  



and t h e  S t a t e  ' s n e y l i g e n c e  was a c o n t r i b u t i n g  
f a c t o r  t o  t h e  p l a i n t . i f f s l  i n j u r i e s ,  bu t  t h a t .  
t h e  n e g l i g e n c e  o f  Rodney ~ l u d a s h  was a  s u p e r -  
s e d i n g  c a u s e ,  t h e n  such  s u p e r s e d i n g  c a u s e  
p r e v e n t s  a n y  n e g l i g e n c e  o f  t h e  S t a t e  o f  
Mon tana  f r o m  b e i n g  a  p r o x i m a t e  c a u s e  o f  
c l a i m a n t s '  i n j u r i e s . "  J u r y  I n s t r u c t i o n  No. 
14 .  

A f t e r  b e g i n n i n g  d e l i b e r a t i o n ,  t h e  j u r y  e v i d e n t l y  

became confused  a s  t o  t h e  meaning o f  " s u p e r s e d i n g "  and w r o t e  

t h e  t r i a l  l u d g e  t h i s  n o t e :  "We d o  n o t  u n d e r s t a n d  s u p e r s e d i n g  

i n  I n s t r u c t i o n  No. 14 ."  The judge  r e f u s e d  t o  g i v e  t h e  j u r o r s  

a d i c t i o n a r y  and a d v i s e d  t h e  j u r o r s  t o  examine and c o n s i d e r  

a l l  of  t h e  o t h e r  i n s t r u c t i o n s  a l o n g  w i t h  No. 14 and ,  i n  

d o i n g  so, a p p l y  t h e i r  judgment t o  t h e  f a c t s .  

A f t e r  d e l i b e r a t i o n ,  which i n c l u d e d  an o v e r n i g h t  re- 

c e s s ,  t h e  j u r y  s e n t  down a  v e r d i c t  f o r  t h e  S t a t e .  

'l'he a p p e l l a n t s  p r e s e n t  b a s i c a l l y  f o u r  i s s u e s  o n  

r ev i ew:  

1. Whether t h e  j u r y  was so c o n f u s e d  by t h e  i n s t r u c -  

t i o n s  on p r o x i m a t e  c a u s e  t h a t  a  v e r d i c t  f o r  appe1 lan t . s  was 

i m p o s s i b l e .  

2. Whether t h e  D i s t r i c t  Cour t  e r r e d  by a d m i t t i n g  

e v i d e n c e  t h a t  o c c u p a n t s  o f  t h e  K l u d a s h  c a r  were s e e n  

r e l i e v i n g  t h e m s e l v e s .  

3 .  Whether a  highway p a t r o l m a n  was compet.ent t.o 

e s t i m a t e  t h e  speed  of  t.he Kludash v e h i c l e .  

4. Whether t h e  D i s t r i c t  Cour t  e r r e d  i n  p r o h i b i t i n g  

c o u n s e l  f o r  a p p e l l a n t - s  to  q u e s t  i o n  p r o s p e c t i v e  j u r o r s  a b o u t  

t h e i r  b e l i e f s ,  a s  t a x p a y e r s ,  c o n c e r n i n g  t h e i r  f i n a n c i a l  

i n t e r e s t .  i n  t h e  outcome of  t.he c a s e .  

A p p e l l a n t s '  major  c o n t e n t i o n  o f  e r r o r  is t h a t  t h e  

j u r y  was so confused  by t h e  i n s t r u c t i o n s  t h a t  a  v e r d i c t  f o r  

them was made i m p o s s i b l e .  S p e c i f i c a l l y ,  a p p e l l a n t s  con tend  



t h a t .  Instruction No. 1 4  was i n c o m p l e t e ,  i n  t h a t  s u p e r s e d i n g  

c a u s e  was n o t  p r o p e r l y  d e f i n e d ,  and caused  p r e j u d i c i a l  con- 

f u s i o n  i n  t h e  j u r y .  

A p p e l l a n t s  c o n t e n d  t h a t  t h e  c o n f u s i o n  of  t h i s  incom- 

p l e t e  d e f i n i t i o n  was compounded by t h e  g i v i n g  of I n s t r u c t i o n  

No. 1 2  which p r o v i d e s :  

"A p l a i n t i f f  who is i n j u r e d  a s  a  p r o x i m a t e  
r e s u l t  o f  some n e g l i g e n t  conduc t  on t h e  p a r t  
o f  a  d e f e n d a n t  is e n t i t l e d  t o  r e c o v e r  compen- 
s a t i o n  f o r  such  i n j u r y  from t h a t  d e f e n d a n t .  

"Thus ,  P l a i n t i f f s  a r e  e n t i t l e d  t o  a  v e r d i c t  
i n  t h i s  c a s e  i f  you f i n d ,  i n  a c c o r d a n c e  w i t h  
my i n s t r u c t i o n s :  

" 1 .  T h a t  Defendant  was n e g l i g e n t ,  and 

"2 .  Tha t  such  n e g l i g e n c e  was a  p r o x i m a t e  
c a u s e  of  i n j u r y  t o  t h e  p l a i n t i f f s ,  and 

" 3 .  Tha t  such  n e g l i g e n c e  was n o t  s u p e r s e d e d  
by t h e  n e g l i g e n c e  o f  o t h e r s  a s  d e f i n e d  i n  
t h e s e  i n s t r u c t i o n s . "  

A p p e l l a n t s  c l a i m  t h a t  t h i s  c o n f u s i o n  c o u l d  have  been  

a l l e v i a t e d  by t h e  g i v i n g  o f  t h e i r  p roposed  i n s t r u c t i o n  no.  

" I f  you f i n d  t h a t  t h e  Defendan t  S t a t e  o f  
Montana was n e g l i g e n t  and t h a t  i t s  n e g l i g e n c e  
was a  s u b s t a n t i a l  f a c t o r  i n  b r i n g i n g  abou t  a n  
i n j u r y  to  t h e  P l a i n t i f f s  b u t  t h a t  t h e  immedi- 
a t e  c a u s e  o f  t h e  i n j u r y  was t h e  n e g l i g e n t  
c o n d u c t  o f  a  t h i r d  p e r s o n  t h e  Defendan t  is  
n o t  r e l i e v e d  o f  l i a b i l i t y  f o r  s u c h  i n j u r y  i f :  

I t i .  A t  t h e  t i m e  o f  i t s  conduc t  De fendan t  
r e a l i z e d  o r  r e a s o n a b l y  s h o u l d  have  r e a l i z e d  
t h a t  a  t h i r d  p e r s o n  migh t  a c t  a s  he d i d ;  

" 2 .  A r e a s o n a b l e  p e r s o n  knowing t.he s i t u a -  
t i o n  e x i s t i n g  a t  t h e  t i m e  o f  t h e  c o n d u c t  o f  
t.he t h i r d  p e r s o n  would n o t  have  r e g a r d e d  i t  
a s  h i g h l y  e x t r a o r d i n a r y  t h a t  t h e  t h i r d  p e r s o n  
had s o  a c t e d  .'I 

It i s  w e l l  e s t a b l i s h e d  i n  Montana t h a t  when i n s t r u c -  

t i o n s  a r e  i n c o n s i s t e n t  o r  c o n t r a d i c t o r y  t o  a  d e g r e e  t h a t  

would c o n f u s e  t h e  a v e r a g e  j u r o r ,  r e v e r s a l  is r e q u i r e d .  



B r o t h e r s  v .  S u r p l u s  T r a c t o r  P a r t s  C o r p o r a t i o n  ( 1 9 7 3 ) ,  1 6 1  

Mont.. 412 ,  506 P.2d 1362 ,  1364.  However, t h i s  C o u r t  h a s  

a l s o  r u l e d  t h a t  where  t h e  j u r y  i n s t r u c t i o n s ,  t a k e n  a s  a 

whole ,  s t a t e  t h e  law a p p l i c a b l e  t o  t h e  c a s e ,  a  p a r t y  c a n n o t  

c l a i m  r e v e r s i b l e  e r r o r  a s  t o  t h e  g i v i n g  o f  c e r t a i n  i n s t r u c -  

t i o n s .  Kock S p r i n g s  C o r p o r a t i o n  v.  P i e r r e  ( 1 9 8 0 ) ,  - Mon t.. 

, 615 P.2d 206,  211,  37 S t .Kep .  1 3 7 8 ,  1383 .  A s  not-ed by 

o u r  s ister  c o u r t .  i n  I d a h o ,  when c o n s i d e r i n g  j u r y  i n s t r u c -  

t i o n s ,  it must  be  remembered t h a t  o f t e n  a  j u r y  i s  d e l u g e d  

wit-h numerous i n s t r u c t i o n s ,  many of  which a t t e m p t  t o  e x p l a i n  

complex q u e s t i o n s  o f  l aw.  The c o u r t .  on  r e v i e w  must  t h e r e f o r e  

b a l a n c e  t.he p o s s i b l e  con£  u s i o n  c r e a t e d  by l a y e r  upon l a y e r  

o f  i n s t r u c t - i o n s  and t h e  n e c e s s i t y  o f  p r o v i d i n g  t h e  a p p r o p r i -  

a t e  l e g a l  t h e o r i e s .  Messmer v.  Ker ( 1 9 7 4 ) ,  96 I d a h o  75,  524 

Because  t h e  i n s t r u c t i o n s  g i v e n  by t h e  D i s t r l c t  C o u r t  

a r e  n o t  i n c o n s i s t e n t  o r  c o n t r a d i c t o r y ,  and b e c a u s e  t h e y  

r e f l e c t ,  i n  s u b s t a n c e ,  t h e  a p p l i c a b l e  Montana l aw ,  we c a n n o t  

s a y  t h a t  t h e  a p p e l l a n t s  were  p r e j u d i c e d  by t h e  g i v i n g  o f  

t h e s e  i n s t r u c t i o n s .  

I n  H a l s e y  v .  U i t h o f  ( 1 9 7 5 ) ,  166  Mont. 319, 532 P.2d 

6 8 6 ,  w e  d i s c u s s e d  t h e  r u l e s  o f  c o n c u r r e n t .  c a u s e  a n d  

s u p e r s e d i n g - i n t e r v e n i n g  c a u s e  and how t h e y  r e l a t e  to  t h e  

d e t e r m i n a t i o n  of  p r o x i m a t e  c a u s e :  

"We a g r e e  w i t h  t h e  p r o p o s i t i o n  t h a t  where  o n e  
h a s  n e g l i g e n t l y  c a u s e d  a c o n d i t i o n  o f  d a n g e r ,  
he  is n o t  r e l i e v e d  of  r e s p o n s i b i l i t y  f o r  
damage c a u s e d  t o  a n o t h e r  m e r e l y  b e c a u s e  t h e  
i n j u r y  a l s o  i n v o l v e d  t h e  l a t e r  m i s c o n d u c t  o f  
someone e lse .  B u t ,  t h i s  i s  t r u e  o n l y  i f  b o t h  
n e g l i g e n t  a c t s  a r e  i n  f a c t  c o n c u r r i n g  p r o x i -  
mate  c a u s e s  o f  t h e  i n j u r y ;  and it is n o t  t r u e  
i f  t h e  l a t e r  n e g l i g e n c e  is  a n  i n d e p e n d e n t ,  
i n t e r v e n i n g  s o l e  c a u s e  o f  t h e  i n c i d e n t .  
[ C i t a t i o n  o m i t t e d .  1 



" I n  d e t e r m i n i n g  w h e t h e r  t h e  n e g l i g e n c e  i n  
c r e a t i n g  a h a z a r d  ( t h e  t r u c k  s t a l l e d  on t h e  
h ighway)  was a  p r o x i m a t e  c a u s e  o f  t h e  a c c i -  
d e n t ,  t h i s  t e s t  i s  t o  be a p p l i e d :  Did t h e  
w r o n g f u l  a c t ,  i n  a  n a t u r a l  c o n t i n u o u s  se- 
q u e n c e  o f  e v e n t - s ,  which m i g h t  r e a s o n a b l y  b e  
e x p e c t e d  t o  f o l l o w ,  p r o d u c e  t h e  i n j u r y ?  I f  
s o ,  it is  a  c o n c u r r i n g  p r o x i m a t e  c a u s e  o f  t h e  
i n j u r y  e v e n  t hough  t h e  l a t e r  n e g l i g e n t  a c t  o f  
a n o t h e r  . . . c o o p e r a t e d  t o  c a u s e  i t .  On t h e  
o t h e r  hand ,  i f  t h e  l a t t e r ' s  a c t  o f  n e g l i g e n c e  
i n  c a u s i n g  t h e  a c c i d e n t  w a s  o f  s u c h  a c h a r a c -  
t e r  a s  n o t  r e a s o n a b l y  t o  b e  e x p e c t e d  t o  h a p -  
p e n  i n  t h e  n a t u r a l  s e q u e n c e  o f  e v e n t s ,  t h e n  
s u c h  l a t e r  a c t  o f  n e a l i a e n c e  i s  t h e  i n d e ~ e n -  
d e n t ,  i n t e r v e n i n g  c a u s e  a n d  t h e r e f o r e  t h e  - - - - - - - ---- -- 
s o l e  p r o x i m a t e  c a u s e  o f  t h e  i n i u r y .  [ C i t a -  
t . i o n s A o m i t t e d . ]  " 532 P.2d at. 6901691. 

H e r e ,  I n s t r u c t i o n  No. 14  p r o v i d e s  t h a t  a  s u p e r s e d i n g  

c a u s e  is  a n  " i n t e r v e n i n g  c a u s e  not. r e a s o n a b l y  f o r e s e e a b l e  

t h a t  c u t s  o f f  t h e  c a u s a l  c o n n e c t i o n  be tween  t h e  a l l e g e d  

o r i g i n a l  n e g l i g e n c e  and t h e  i n j u r y  compla ined  o f  and t h e r e b y  

p r e v e n t s  t h e  a l l e g e d  o r i g i n a l  n e g l i g e n c e  f rom b e i n g  t h e  

p r o x i m a t e  c a u s e  t h e r e o f  ." While  t h i s  i s  n e i t h e r  t h e  c l e a r -  

e s t  n o r  b e s t  l a n g u a g e  p o s s i b l e ,  it. s t a t e s  e s s e n t i a l l y  t h e  

r u l e s  se t  down i n  H a l s e y .  I n  H a l s e y  w e  s t a t e d ,  i n  e f f e c t ,  

t . h a t  t h e  i n t e r v e n i n g  c a u s e  is  t h e  s o l e  p r o x i m a t e  c a u s e  o f  

t h e  i n j u r y  i f  i t  was n o t  r e a s o n a b l y  f o r e s e e a b l e .  O t h e r  

Montana c a s e  law h a s  f o l l o w e d  t h i s  p r o p o s i t - i o n  and empha- 

s i z e d  t h e  i m p o r t a n c e  o f  f o r e s e e a b i 1 i t . y  i n  d e t e r m i n i n g  

w h e t h e r  an  i n t e r v e n i n g  c a u s e  i s  t h e  s o l e  p r o x i m a t e  c a u s e  o f  

i n j u r y .  See  S c h a f e r  v. S t a t e ,  Dept.. o f  I n s t i t u t i o n s  ( 1 9 7 9 ) ,  

1 8 1  Mont. 1 0 2 ,  592 P.2d 493,  36 S t  .Rep. 560;  and DeVern i e ro  

v .  Eby ( 1 9 7 2 ) ,  1 5 9  Mont.. 1 4 6 ,  496 P.2d 290. 

W e  c a n n o t  s e e  how p l a i n t i f f s '  p r o p o s e d  i n s t r u c t i o n  

no.  1 2  would have  a l l e v i a t - e d  any  c o n f u s i o n  a r i s i n g  f rom 

a p p l i c a t - i o n  o f  t - he se  complex l e g a l  r u l e s  t o  t h e  f a c t s  o f  

t h i s  c a s e .  P l a i n t i f f s '  p roposed  i n s t r u c t i o n  no. 12  m e r e l y  

p a r a p h r a s e s  t h e  R e s t a t e m e n t  on  T o r t s ,  w h i l e  I n s t r u c t i o n  N o .  



14 r e f l e c t s  p r i o r  Montana law.  I t  d i d  n o t  c o n t a i n  a  d e f i n i -  

t i o n  of s u p e r s e d i n g  c a u s e .  The D i s t r i c t  C o u r t  was t h e r e f o r e  

n o t  i n  e r r o r  by r e f u s i n g  t h i s  p roposed  i n s t r u c t i o n .  

Because  a p p e l l a n t s  were  n o t  p r e j u d i c e d  by I n s t r u c t i o n  

No. 1 4  and t h e  o t h e r  i n s t - r u c t i o n s  g i v e n  t o  t.he j u r y ,  w e  

c a n n o t  s a y  t h a t  t h e  D i s t r i c t  Cour t  e r r e d  by g i v i n g  I n s t r u c -  

t i o n  Nos. 1 2  and 14 .  

I t  s h o u l d  be n o t e d  h e r e  t h a t  t h e  a p p e l l a n t s  d i d  n o t  

p u t  i n  t h e i r  b r i e f s  a  v e r b a t i m  t e x t  o f  t h e  j u r y  i n s t r u c t i o n s  

which t h e y  c l a i m e d  were  i n  e r r o r .  I n  t h e  f u t u r e ,  w e  r e q u e s t  

t h a t  when an a p p e l l a n t  r e l i e s  on e r r o r  a r i s i n g  o u t  o f  t h e  

i s s u a n c e  o f  j u r y  i n s t r u c t i o n s ,  h e  s h o u l d  s e t  f o r t h  t h e  t e x t  

o i  t h e  i n s t r u c t i o n s  i n  t h e  b r i e f ,  a s  w e l l  a s  t h e  t r i a l  

c o u r t ' s  r u l i n g  on t h e  i n s t r u c t i o n s  and any  r e l a t e d  i n s t r u c -  

t i o n s  t h e  a p p e l l a n t .  c l a i m s  s h o u l d  have been  g i v e n .  

The a p p e l l a n t s  next.  cant-end t - h a t  t h e  D i s t r i c t  C o u r t  

e r r e d  by a d m i t t i n g  t h e  t e s t i m o n y  of  a p p e l l a n t  Goodnough t h a t  

he  had s e e n  t h e  Kludash c a r  pa rked  s o u t h  o f  W h i t e f i s h  on  

Highway 9 3  w i t h  p e r s o n s  o u t s i d e  t h e  c a r  g o i n g  t o  t h e  b a t h -  

roolu. A p p e l l a n t s  c l a i m  t h a t  s u c h  t e s t i m o n y  is w i t h o u t  

p r o b a t i v e  v a l u e  b e c a u s e  i t  is i m p o s s i b l e  to  i d e n t i f y  which 

o c c u p a n t s  were o u t s i d e  o f  t h e  c a r  and b e c a u s e  t h e  i n c i d e n t  

was t o o  remote  from t h e  s c e n e  of  t h e  a c c i d e n t .  A p p e l l a n t s  

a l s o  c l a i m  t h a t  t h e  t e s t i m o n y  was s o  h i g h l y  i n f l a m m a t o r y  

t h a t  i t s  p r o b a t i v e  v a l u e ,  i f  a n y ,  was ou twe ighed  by i t s  

p r e j u d i c i a l  e f f e c t .  

The D i s t - r i c t  Cour t  a d m i t t e d  Goodnough's  t e s t i m o n y  

b e c a u s e  it was r e l e v a n t  ". . . t o  t h e  m e n t a l  c o n d i t i o n  o f  

t h e  d r i v e r  . . . and a l s o  a s  t o  speed  o f  t h e  v e h i c l e  . . ." 
Under Rule  401, Mont .R.  E v i d . ,  r e l e v a n t .  e v i d e n c e  is 



" e v i d e n c e  h a v i n g  any  t e n d e n c y  t o  make t h e  e x i s - k e n c e  o f  any  

f a c t  t h a t  is o f  consequence  t o  t h e  d e t e r m i n a t i o n  o f  t h e  

a c t i o n  more o r  less  p r o b a b l e  t h a n  it would be  w i t h o u t  t h e  

e v i d e n c e  ." The speed  o f  t h e  Kludash  v e h i c l e  was d e f i n i t e l y  

r e l e v a n t  t o  showing w h e t h e r  i t  w a s  a  s u p e r s e d i n g  c a u s e  o f  

t h e  a p p e l l a n t s '  i n j u r i e s .  Tha t  t h e  c a r  w a s  pa rked  a  number 

o f  m i l e s  away f rom t h e  a c c l d e n t  and t h a t  i t  c a u g h t  up w i t h  

t h e  McMillan v e h i c l e  i s  t h e r e f o r e  r e l e v a n t  and p r o b a t i v e  t o  

a n  i s s u e  i n  t h i s  c a s e .  

Under Rule  403,  Mont . K .  E v i d . ,  r e l e v a n t  e v i d e n c e  may 

be e x c l u d e d  i f  i t s  p r o b a t i v e  v a l u e  i s  ou twe ighed  by u n f a i r  

p r e j u d i c e  o r  c o n f u s i o n  o f  t h e  i s s u e s .  The a p p e l l a n t s  c i t e  

S t a t e  v .  B i s c h e r t  ( 1 9 5 7 ) ,  1 3 1  Mont. 1 5 2 ,  308 P.2d 969,  t o  

s u p p o r t  t h e i r  a rgument  t h a t  Goodnough 's  t e s t i m o n y  was s o  

i n f l a m m a t o r y  t h a t  it s h o u l d  have  been  e x c l u d e d .  I n  B i s c h e r t  , 

t h l s  Cour t  discussed t h e  p r e j u d i c i a l  n a t u r e  o f  g ruesome 

p h o t o g r a p h s  o f  a  f ive -month-o ld  baby who had s t a r v e d  t o  

d e a t h .  B i s c h e r t  is  n o t  a p p l i c a b l e  h e r e .  

The t e s t i m o n y  o f  Goodnough is n o t  p r e j u d i c i a l  t o  t h e  

a p p e l l a n t s ;  i t  is  no r e f l e c t i o n  on  them o r  t h e i r  a c t i o n s .  

While  i t  may be  c o n s i d e r e d  somewhat p r e j u d i c i a l  toward  

Kludash  and t h e  o c c u p a n t s  o f  h i s  ca r ,  w e  a r e  n o t  c o n c e r n e d  

w i t h  them h e r e .  The p r e j u d i c i a l  n a t u r e  o f  Goodnoughls  

testimony, i f  a n y ,  is t h e r e f o r e  outweighed by ~ t s  probative 

v a l u e  . 
'The a p p e l l a n t s 1  t h i r d  i s s u e  1s w h e t h e r  Highway 

P a t r o l m a n  J a c o b s e n  was compe ten t  t o  t e s t i f y  a s  t o  t h e  s p e e d  

o f  t h e  Kludash v e h i c l e .  A p p e l l a n t s  acknowledge  t h a t  t h i s  

C o u r t  r e c o g n i z e s  t h e  competency  o f  a highway p a t r o l m a n  t o  

y l v e  h i s  c a l c u l a t i o n s  o f  t h e  speed o f  a  v e h i c l e  b a s e d  on  t h e  



v e h i c l e ' s  s k i d  marks .  A p p e l l a n t s  c l a i m ,  however ,  t h a t  e s t i -  

m a t i n g  s p e e d  i n  a  c o m p l i c a t - e d  c o l l i s i o n  r e q u i r e s  t r a i n i n g  i n  

p h y s i c s  and m e c h a n i c s  which  h ighway  p a t r o l m e n  d o  n o t  h a v e .  

S e e ,  Deaver  v. Hickox  ( 1 9 6 7 ) ,  8 1  I l l . A p p . 2 d  79, 224 N.E.2d 

4611. 

T h i s  C o u r t  h a s  l o n g  h e l d  t h e  s t - a n d a r d  t h a t  t h e  d e t e r -  

m i n a t i o n  o f  t h e  q u a l i f i c a t i o n  o f  a s k i l l e d  o r  e x p e r t  w i t n e s s  

i s  a  m a t t e r  l a r g e l y  w i t h i n  t h e  d i s c r e t i o n  o f  t h e  t r i a l  j u d g e  

and ,  i n  t h e  a b s e n c e  o f  a  showing o f  a b u s e ,  o r d i n a r i l y  w i l l  

n o t  be  d i s t u r b e d .  Graham v. Ro l andson  ( 1 9 6 7 ) ,  150  Mont. 

270, 435 P.2d 263; Workman v .  M c I n t y r e  C o n s t r u c t i o n  Co. 

( 1 9 8 0 )  I Mont. 617 P.2d 1 2 8 1 ,  37 St..Rep. 1 6 3 7 ;  f o r  

more e x t e n s i v e  d i s c u s s i o n  see 29 ALR3d 248. More impor t - an t -  

l y ,  i n  a v e r y  s i m i l a r  c a s e  i n v o l v i n g  t h e  same t y p e  o f  c o l l i -  

s i o n ,  w e  s p e c i f i c a l l y  a l l o w e d  e x p e r t .  t-est imony o f  a  h ighway 

pa t - ro lman  c o n c e r n i n g  t h e  c a u s e  o f  t h e  a c c i d e n t .  and v e h i c u l a r  

s p e e d .  S e e ,  Rude v .  Nea l  ( 1 9 7 4 ) ,  1 6 5  Mont. 520,  530 P.2d 

428. 

Here, Highway P a t r o l m a n  J a c o b s e n  t e s t i f i e d  t h a t  h e  

had been  a highway p a t r o l m a n  f o r  t w e l v e  y e a r s ,  had i n v e s t i -  

g a t e d  a b o u t  1 , 5 0 0  a c c i d e n t s ,  and had t ~ r a i n i n g  i n  a c c i d e n t  

i n v e s t i g a t i o n ,  i n c l u d i n g  how t o  e s t i m a t e  s p e e d  f rom t h e  

l e n g t h  o f  s k i d  marks  and damage t o  a u t o m o b i l e s .  A s  we 

r e c o g n i z e d  i n  W o l l a s t o n  v .  B u r l i n g t o n  N o r t h e r n ,  I n c .  ( 1 9 8 0 )  , 

Mont.. 612 P.2d 1277 ,  37 S t . R e p .  1 0 1 5 ,  a s  l o n g  a s  - 

the c r o s s - e x a m i n e r  is g i v e n  a d e q u a t e  o p p o r t u n i t y  t o  e l i c i t  

a n y  a s s u m p t i o n s  o r  f a c t s  u n d e r l y i n g  a n  e x p e r t  ' s o p i n i o n ,  t h e  

w e i g h t  to  be  g i v e n  t h e  e x p e r t ' s  t e s t i m o n y  is f o r  t h e  j u r y  t o  

d e t - e r m i n e .  A s  not.ed by t.he D i s t r i c t  C o u r t ,  t h e  q u e s t i o n  is 

n o t  o n e  o f  a d m i s s i b i l i t y  o f  t h e  p a t . r o l m a n l s  t e s t - i m o n y ,  b u t  



t h e  welcjht ~t 1s g l v e n .  The D i s t r l c t  C o u r t ,  t h e r e f o r e ,  d l d  

n o t  err by a l l o w i n g  t h e  hlghway p a t r o l m a n  t o  t e s t i f y  as  t o  

t h e  speed  o f  t h e  Kludash  v e h i c l e .  

F i n a l l y ,  a p p e l l a n t s  c o n t e n d  t h a t  t h e  D i s t r i c t  C o u r t  

e r r e d  i n  n o t  a l l o w i n g  c o u n s e l  f o r  t h e  a p p e l l a n t s  to  q u e s t i o n  

p r o s p e c t i v e  j u r o r s  a b o u t  t h e i r  b e l i e f s ,  as  t a x p a y e r s ,  con-  

c e r n i n g  t h e  financial outcome o f  t h e  c a s e .  I n  B o r k o s k i  v .  

Yost  ( 1 9 7 9 ) ,  1 8 2  Mont. 28, 594 P.2d 688,  36 S t .Rep .  809 ,  w e  

h e l d  t h a t  t h e  £ a l l u r e  t o  p e r m i t  v o i r  d i r e  on i s s u e s  r e l a t i n g  

t o  damages is h a r m l e s s  e r r o r  where  t h e  j u r y  f i n d s  a g a i n s t  

t h e  p l a i n t i f f  on t h e  i s s u e  o f  l i a b i l i t y .  We d i d  n o t ,  

however ,  r u l e  t h a t  i t  was n o t  e r r o r .  

I n  K e l t h  v .  L i b e r t y  County Hosp. & Nurs .  Home ( 1 9 7 9 ) ,  

Mont . , 598 P.2d 203, 36 St .Kep.  1378 ,  t h e  j u r y  

d e c i d e d  a g a i n s t  t h e  p l a i n t i f f  on t h e  i s s u e  o f  l i a b i l i t y ,  and 

t h e  p l a i n t i f f  c o n t e n d e d  on a p p e a l  t h a t  s h e  s h o u l d  have  been  

g r a n t e d  a  change  o f  venue  b e c a u s e  m o s t  o f  t h e  members o f  t h e  

l u r y  p a n e l  were c o u n t y  t a x p a y e r s  who h a d  a p e c u n i a r y  

i n t e r e s t  i n  t h e  outcome o f  t h e  a c t i o n  a g a i n s t  t h e  c o u n t y  

h o s p i t a l .  W e  h e l d  t h a t  p l a i n t i f f ' s  mo t ion  f o r  change  o f  

venue  was u n t i m e l y  b u t  s t a t e d  t h a t  t h i s  C o u r t  h a s  p r e v i o u s l y  

h e l d  t h a t  t a x p a y e r  s t a t u s  is n o t  a  g round  f o r  j u r o r  d i s -  

qualification. I t  a p p e a r s  t h a t  t h e  t r i a l  c o u r t s  a r e  

~ n t e r p r e t i n g  o u r  h o l d i n g s  a s  messages  t h a t  we t h i n k  v o i r  

d l r e  on t h i s  s u b j e c t  s h o u l d  n o t  be  p e r m i t t e d .  To t h e  

c o n t r a r y ,  we t h i n k  t h e  t r i a l  c o u r t s  s h o u l d  p e r m i t  t h i s  t y p e  

o f  v o i r  d i r e  i f  e i t h e r  p a r t y  r e q u e s t s  i t .  

Al though  t h e  s i t u a t i o n  may n o t  o f t e n  o c c u r ,  we c a n n o t  

o v e r l o o k  t h e  p o s s i b i l i t y  t h a t  p r o s p e c t i v e  j u r o r s ,  b e c a u s e  o f  

t h e i r  i n t e r e s t s  as t a x p a y e r s ,  m igh t  n o t  want  t o  r e a c h  t h e  



i s s u e  of  ddrnayes and t h e r e f o r e  might  d e c i d e  a g a i n s t  t h e  

p l a i n t i f f  on t-he i s s u e  of  l i a b i l i t y .  W e  c a n  s e e  no harm i n  

p e r m i t t i n g  v o i r  d i r e  on t h e  i s s u e  o f  damages,  and p e r m i s s i o n  

by t h e  t r i a l  c o u r t s  w i l l  d i s p o s e  o f  t h e  r e c u r r i n g  prob lem o f  

w h e t h e r  t h e  f a i l u r e  t o  p e r m i t  t.he v o i r  d i r e  is h a r m l e s s  

e r r o r .  

He re ,  s i n c e  t h e  j u r y  r e t - u r n e d  a  v e r d i c t  f o r  t h e  

d e f e n d a n t  and d i d  no t  r e a c h  t h e  q u e s t i o n  of  damages,  t h e  

e r r o r  must  be c o n s i d e r e d  h a r m l e s s  and n o t  g r o u n d s  f o r  

r e v e r s a l .  S e e ,  B o r k o s k i ,  s u p r a ;  Ru le  6 1 ,  M .  R. C iv .  P.  

Having found no p r e j u d i c i a l  e r r o r ,  t h e  judgment o f  

t h e  D l s t r i c t  Cour t  is a £  f  i rmed .  -2 

' ,' 
I 

we concur  : d 

Dist r ic t .  J u d g e ,  s i t t i n g  i n  
p l a c e  of  M r .  J u s t i c e  Frank  B.  
M o r r i s o n ,  Jr . 


