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Mr. Ch ie f  J u s t i c e  Frank I ,  Haswel l  d e l i v e r e d  t h e  Opin ion  of 
t h e  C o u r t .  

Defendant  a p p e a l s  from t h e  D i s t r i c t  C o u r t ' s  d e n i a l  of  

h i s  p r o  s e  motion t o  wi thdraw h i s  g u i l t y  p l e a .  We a f f i r m .  

On December  3 0 ,  198G1, d e f e n d a n t  was c h a r g e d  by  

i n f o r m a t i o n  w i t h  f o r g e r y ,  a  f e l o n y ,  He p l eaded  n o t  g u i l t y  

on J a n u a r y  7 ,  1981.  On F e b r u a r y  2 5 ,  1981 ,  a  h e a r i n g  was 

h e l d  on d e f e n d a n t ' s  p r o  s e  mot ion  t o  change  h i s  p l e a  t o  

g u i l t y .  A f t e r  e x t e n s i v e  i n t e r r o g a t i o n ,  t h e  D i s t r i c t  C o u r t  

a c c e p t e d  d e f e n d a n t ' s  g u i l t y  p l e a  and on A p r i l  8 ,  1981 ,  

s e n t e n c e d  him t o  twen ty  y e a r s  a t  t h e  Montana S t a t e  P r i s o n .  

Defendan t  was d e s i g n a t e d  a  dange rous  o f f e n d e r .  

Also  a t  t h e  A p r i l  8  h e a r i n g ,  d e f e n d a n t ' s  a t t o r n e y  

r e q u e s t e d  t h a t  d e f e n d a n t  be a l l owed  t o  change  h i s  p l e a  t o  

n o t  g u i l t y  by r e a s o n  of i n s a n i t y ,  which was d e n i e d ,  and 

t h e r e a f t e r  a  n o t i c e  of a p p e a l  was f i l e d .  While t h e  a d d i -  

t i o n a l  t r a n s c r i p t s  were be ing  p r e p a r e d ,  d e f e n d a n t  f i l e d  a  

p r o  s e  motion t o  wi thdraw h i s  g u i l t y  p l e a .  When t h e  D i s t r i c t  

C o u r t  s e t  t h i s  mot ion  f o r  h e a r i n g ,  t h e  n o t i c e  of a p p e a l  was 

withdrawn.  A f t e r  a  h e a r i n g  on September  28, 1981 ,  d e f e n -  

d a n t ' s  mot ion  was d e n i e d ,  and he a p p e a l s .  

One i s s u e  is p r e s e n t e d  f o r  o u r  c o n s i d e r a t i o n :  Did t h e  

D i s t r i c t  C o u r t  a b u s e  i t s  d i s c r e t i o n  i n  deny ing  d e f e n d a n t ' s  

motion t o  wi thdraw h i s  g u i l t y  p l e a ?  

Both p a r t i e s  c i t e  S t a t e  v .  H u t t i n g e r  ( 1 9 7 9 ) ,  

Mont . - , 595 P.2d 363, 36 St .Rep.  945,  a s  s e t t i n g  t h e  

s t a n d a r d s  by which t o  judge  d e f e n d a n t ' s  c a s e .  I n  H u t t i n g e r  

w e  s e t  o u t  t h e  f a c t o r s  t o  be c o n s i d e r e d  when r ev i ewing  a n  

a t t e m p t e d  wi thd rawa l  of  a  g u i l t y  p l e a :  

"The t h r e e  f a c t o r s  of which we speak  a r e  (1) 
t h e  adequacy  of  t h e  i n t e r r o g a t i o n  by t h e  D i s -  
t r i c t  C o u r t  of t h e  d e f e n d a n t  a t  t h e  e n t r y  o f  



t h e  g u i l t y  p l e a  a s  t o  t h e  d e f e n d a n t ' s  under- 
s t a n d i n g  of  t h e  consequences  of  h i s  p l e a ,  ( 2 )  
t h e  p r o m p t n e s s  w i t h  w h i c h  t h e  d e f e n d a n t  
a t t e m p t s  t o  wi thdraw t h e  p r i o r  p l e a ,  and ( 3 )  
t h e  f a c t  t h a t  t h e  d e f e n d a n t ' s  p l e a  was 
a p p a r e n t l y  t h e  r e s u l t  of a  p l e a  b a r g a i n  i n  
which t h e  g u i l t y  p l e a  was g i v e n  i n  exchange 
f o r  d i s m i s s a l  of a n o t h e r  c h a r g e  . . ." 
Mont. a t  , 595 P.2d a t  366,  36 St .Rep.  a t  
947. 

Both s i d e s  a g r e e  t h a t  t h e  second  and t h i r d  f a c t o r s  

a r e  i n a p p l i c a b l e ,  i . e . ,  t h e  mot ion  t o  wi thdraw t h e  g u i l t y  

p l e a  was made i n  a  t i m e l y  f a s h i o n  and t h e r e  was no p l e a  

b a r g a i n  i n  t h i s  c a s e .  T h i s  b r i n g s  us  t o  c o n s i d e r a t i o n  o f  

t h e  f i r s t  f a c t o r - - t h e  adequacy  of  t h e  D i s t r i c t  C o u r t ' s  

i n t e r r o g a t i o n  a t  t h e  t ime  p l e a  was e n t e r e d .  

I n  t h i s  r e g a r d  a p p e l l a n t  p o i n t s  o u t  t h a t  d e f e n d a n t  

had n o t  d i s c u s s e d  t h e  change  of h i s  p l e a  t o  g u i l t y  w i t h  h i s  

a t t o r n e y  and t h a t  t h e r e  was some l a c k  o f  communicat ion and 

r a p p o r t  between d e f e n d a n t  and h i s  a t t o r n e y  a t  t h a t  t ime .  

A p p e l l a n t  a r g u e s  t h a t  from t h e s e  f a c t s  i t  can be presumed 

t h a t  d e f e n d a n t  d i d  n o t  f u l l y  u n d e r s t a n d  t h e  consequences  o f  

h i s  g u i l t y  p l e a .  

A p p e l l a n t  a l s o  c o n t e n d s  t h a t  d e f e n d a n t ' s  t e s t i m o n y  a t  

t h e  h e a r i n g  on t h e  mot ion  t o  wi thdraw h i s  g u i l t y  p l e a  i n d i -  

c a t e d  he was e n t e r i n g  t h e  p l e a  f o r  r e a s o n s  o t h e r  t h a n  t h e  

f a c t  t h a t  he was g u i l t y .  He t e s t i f i e d  t h a t  he f e l t  he had 

been i n  t h e  Mis sou la  County j a i l  t o o  long  and t h a t  he h e a r d  

v o i c e s  t e l l i n g  him t h a t  p l e a d i n g  g u i l t y  was t h e  o n l y  way t o  

y e t  o u t  of  t h e r e .  F i n a l l y ,  a p p e l l a n t  a r g u e s  t h a t  t h e  f a c t  

t h a t  t h e  D i s t r i c t  C o u r t  knew t h a t  d e f e n d a n t  had been i n  

s e v e r a l  men ta l  i n s t i t u t i o n s  s h o u l d  have i n f l u e n c e d  t h e  judge  

t o  a l l o w  t h e  wi thd rawa l  of  t h e  g u i l t y  p l e a .  

The S t a t e  r e f e r s  u s  t o  l anguage  i n  M u t t i n g e r  where in  

w e  quo ted  from S t a t e  v .  Lewis ( 1 9 7 8 ) ,  177 Mont. 474, 485, 



582 P.2d 346,  352, a s  f o l l o w s :  

". . . when i n  t h e  s e n t e n c i n g  p r o c e d u r e ,  t h e  
D i s t r i c t  C o u r t  c a r e f u l l y ,  a s  h e r e ,  examines  
t h e  d e f e n d a n t ,  f i n d s  him t o  be compe ten t ,  and 
d e t e r m i n e s  from him t h a t  h i s  p l e a  o f  g u i l t y  
is v o l u n t a r y ,  he u n d e r s t a n d s  t h e  c h a r g e  and 
h i s  p o s s i b l e  punishment ,  he is  n o t  a c t i n g  
under  t h e  i n f l u e n c e  of  d r u g s  o r  a l c o h o l ,  he  
a d m i t s  h i s  c o u n s e l  is  compe ten t  and he h a s  
been w e l l  a d v i s e d ,  and he d e c l a r e s  i n  open  
c o u r t  t h e  f a c t s  upon which h i s  g u i l t  is 
based ,  t h e n  a  p l e a  o f  g u i l t y  a c c e p t e d  by t h e  
D i s t r i c t  C o u r t  on t h e  b a s i s  of t h a t  examina- 
t i o n  w i l l  be uphe ld  . . .I1 

The S t a t e  a r g u e s  t h a t  t h e  D i s t r i c t  C o u r t  compl ied  

w i t h  t h e  above s t a n d a r d  and even went beyond t h a t  i n  ques -  

t i o n i n g  t h e  d e f e n d a n t ,  and t h e  S t a t e  p o i n t s  t o  t h e  f o l l o w i n g  

f a c t o r s .  The D i s t r i c t  C o u r t  c a r e f u l l y  examined t h e  d e f e n d a n t  

and d e t e r m i n e d  t h a t  d e f e n d a n t  was compe ten t  and t h a t  t h e  

p l e a  of g u i l t y  was be ing  v o l u n t a r i l y  e n t e r e d .  Defendan t  was 

f u l l y  a d v i s e d  of  t h e  c h a r g e  and p o s s i b l e  punishment  and was 

n o t  under t h e  i n f l u e n c e  of  d r u g s  o r  a l c o h o l .  

With r e g a r d  t o  t h e  e l e m e n t  i n  Lewis r e g a r d i n g  t h e  

competency of  c o u n s e l ,  t h e  S t a t e  a r g u e s  t h a t  t h e  l a c k  o f  

communicat ion d i d  n o t  deny d e f e n d a n t  e f f e c t i v e  a s s i s t a n c e  o f  

c o u n s e l  because  d e f e n d a n t  had p r e v i o u s l y  been f u l l y  a d v i s e d  

on t h e  m e r i t s  of  t h e  c a s e  and t h e  p rob lems  between d e f e n d a n t  

and h i s  c o u n s e l  were o n l y  p e r s o n a l i t y  d i f f e r e n c e s .  F i n a l l y ,  

t h e  S t a t e  c o n t e n d s  t h a t  d e f e n d a n t  s t a t e d  t h e  f a c t s  i n  open 

c o u r t  a b o u t  how he had f o r g e d  t h e  c h e c k s .  

Both p a r t i e s  a g r e e  t h a t  t h e  d e n i a l  of  a  mot ion  t o  

wi thdraw a  g u i l t y  p l e a  r e s t s  i n  t h e  sound d i s c r e t i o n  of t h e  

t r i a l  c o u r t  and w i l l  n o t  be d i s t u r b e d  on a p p e a l ,  a b s e n t  t h e  

showing of abuse  of d i s c r e t i o n .  H u t t i n g e r ,  s u p r a ;  S t a t e  ex  

r e l .  Gladue v .  E i g h t h  J u d i c i a l  D i s t r i c t  ( 1 9 7 8 ) ,  175  Mont. 

509, 575 P.2d 65. We f i n d  t h a t  t h e r e  was no abuse  of d i s -  



c r e t i o n  h e r e .  

A f t e r  r e v i e w i n g  t h e  t r a n s c r i p t  o f  t h e  h e a r i n g  where  

d e f e n d a n t  e n t e r e d  h i s  g u i l t y  p l e a ,  t h e  D i s t r i c t  C o u r t  

e n t e r e d  d e t a i l e d  f i n d i n g s  r e g a r d i n g  wha t  had o c c u r r e d  a t  

t h a t  h e a r i n g .  I n  a d d i t i o n  t o  t h e  e l e m e n t s  r e q u i r e d  b y  

L e w i s ,  s u p r a ,  t h e  c o u r t  a d v i s e d  him o f  h i s  r i g h t  t o  t r i a l  b y  

j u r y ,  t o  be  c o n f r o n t e d  w i t h  w i t n e s s e s  a g a i n s t  h im,  and t h a t  

h e  had t h e  r i g h t  n o t  t o  i n c r i m i n a t e  h i m s e l f .  D e f e n d a n t  

s t a t e d  he  was i n  p o s s e s s i o n  o f  a l l  h i s  f a c u l t i e s  ( a n d  i t  

a p p e a r e d  t o  t h e  D i s t r i c t  C o u r t  t h a t  h e  was)  and t h a t  t h e  

f a c t  h e  was t i r e d  o f  b e i n g  i n  t h e  M i s s o u l a  C o u n t y  j a i l  h a d  

n o t  i n f l u e n c e d  h i s  d e c i s i o n  t o  p l e a d  g u i l t y .  M o r e o v e r ,  

d e f e n d a n t  s t a t e d  t h a t  t h e  r e a s o n  h e  was p l e a d i n g  g u i l t y  was 

b e c a u s e  h e  had c o m m i t t e d  t h e  c r i ~ n e ,  which  h e  knew t o  b e  an 

u n l a w f u l  a c t .  D e f e n d a n t  a c k n o w l e d g e d  t h e r e  was no p l e a  

b a r g a i n  i n  t h e  c a s e  and t h a t  t h e  j u d g e  c o u l d  impose  a  

maximum s e n t e n c e  o f  t w e n t y  y e a r s  i n  t h e  Montana S t a t e  P r i s o n  

f o r  t h e  c r i m e .  

We h o l d  t h a t  t h e  D i s t r i c t  C o u r t ' s  i n t e r r o g a t i o n  o f  

t h e  d e f e n d a n t  a t  t h e  t i m e  o f  e n t e r i n g  t h e  g u i l t y  p l e a  was 

a d e q u a t e  i n  t h i s  c a s e ,  s a t i s f y i n g  t h e  f i r s t  e l e m e n t  o f  t h e  

I i u t t i n g e r  t e s t ,  s u p r a .  S i n c e  b o t h  p a r t i e s  a g r e e  t h a t  t h e  

two o t h e r  f a c t o r s  a r e  i n a p p l i c a b l e  t o  t h i s  c a s e ,  w e  f i n d  

t h a t  t h e  D i s t r i c t  C o u r t  d i d  n o t  a b u s e  i t s  d i s c r e t i o n  i n  

d e n y i n g  d e f e n d a n t ' s  m o t i o n  t o  w i t h d r a w  h i s  g u i l t y  p l e a ,  

G l a d u e ,  s u p r a .  

A f f i r m e d .  

2 4 4  $1 %4, 
C h i e f  J u s t i c e  



We c o n c u r :  


