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M r .  ~ u s t i c e  Gene B. Daly d e l i v e r e d  t h e  O p i n i o n  of t h e  C o u r t .  

T h i s  a p p e a l  w a s  b r o u g h t  by Mrs. Ann S p a r k s ,  t h e  p a t e r n a l  

g r a n d m o t h e r  of  t h e  f i v e  N .  c h i l d r e n ,  who i n t e r v e n e d  t o  s e e k  

c u s t o d y  o f  h e r  g r a n d c h i l d r e n .  She s e e k s  t o  have  t h e  judgment ,  

e n t e r e d  by t h e  Honorab l e  R. D. M c P h i l l i p s ,  i n  t h e  D i s t r i c t  C o u r t  

of t h e  T e n t h  J u d i c i a l  Dis t r ic t ,  g r a n t i n g  c u s t o d y  o f  t h e  f i v e  N .  

c h i l d r e n  to t h e  Depa r tmen t  o f  S o c i a l  and R e h a b i l i t a t i o n  S e r v i c e s  

(SRS) . 
The n a t u r a l  p a r e n t s  o f  t h e  f i v e  N .  c h i l d r e n ,  M . N . ,  R .N. ,  

B . N . ,  S.N., and W . N . ,  h ave  had p rob l ems  c a r i n g  f o r  and r a i s i n g  

t h e  c h i l d r e n  o v e r  a  l o n g  p e r i o d  of time. They have  had c o n t a c t  

w i t h  w e l f a r e  a g e n c i e s  i n  two o t h e r  s ta tes  p r i o r  to t h e i r  a r r i v a l  

i n  Montana.  The N .  f a m i l y  came to F e r g u s  County,  Montana,  t o  

a v o i d  c o n t a c t  w i t h  t h e  w e l f a r e  a u t h o r i t i e s  i n  t h e  S t a t e  of 

Wash ing ton .  Dur ing  t h e  p e r i o d  t h e  f a m i l y  was i n  F e r g u s  County,  

t h e  y o u n g e s t  c h i l d ,  W. N . ,  was d e c l a r e d  d e p e n d e n t  and n e g l e c t e d ,  

b u t  was r e t u r n e d  t o  h i s  n a t u r a l  p a r e n t s .  

On O c t o b e r  3 ,  1980 ,  t h e  SRS r e c e i v e d  word t h a t  t h e  N .  f a m i l y  

was p l a n n i n g  to  l e a v e  Lewistown.  The SRS t o o k  emergency  c u s t o d y  

o f  a l l  t h e  c h i l d r e n  a t  t h a t  t i m e  and h a s  had c u s t o d y  s i n c e .  

An a d j u d i c a t o r y  h e a r i n g  was h e l d ,  p u r s u a n t  t o  S e c t i o n  

41-3-404 MCA. A t  t h a t  h e a r i n g  a l l  f i v e  N.  c h i l d r e n  were 

d e c l a r e d  y o u t h s  i n  need of  care, and t h e y  remained i n  t h e  c u s t o d y  

o f  t h e  SRS. A d i s p o s i t i o n a l  h e a r i n g ,  r e q u i r e d  by  S e c t i o n  

41-3-406, MCA, was h e l d  ~ r i d a y ,  J a n u a r y  29,  1982 .  A t  t h a t  time 

M r s .  S p a r k s ,  t h e  a p p e l l a n t ,  t e s t i f i e d  s h e  moved to Montana i n  

Sep t ember  o f  1 9 8 1  t o  see what  s h e  c o u l d  d o  a b o u t  t h e  k i d s  

( g r a n d c h i l d r e n ) ;  t h a t  s h e  was p r e s e n t l y  w o r k i n g ,  b u t  was p l a n n i n g  

t o  move b a c k  t o  Washing ton .  She also t e s t i f i e d  t h a t  s h e  w a s  pre- 

s e n t  a t  t h e  a d j u d i c a t o r y  h e a r i n g .  

Upon c o m p l e t i o n  o f  t h e  d i s p o s i t i o n a l  h e a r i n g  , 

J u d g e  IYlcPhillips e n t e r e d  h i s  judgment  t e r m i n a t i n g  t h e  p a r e n t a l  

r i g h t s  o f ,  G.N.  and J . N ,  t h e  n a t u r a l  p a r e n t s  of  t h e  f i v e  N. 

c h i l d r e n  and award ing  c u s t o d y  to t h e  SRS w i t h  t h e  r i g h t  to con- 



s e n t  to a d o p t i o n .  T h i s  a p p e a l  f o l l o w e d .  

The s o l e  i s s u e  p r e s e n t e d  to t h i s  C o u r t  f o r  r e v i e w  i s :  

Did t h e  Dis t r ic t  C o u r t  e r r  i n  award ing  c u s t o d y  of  t h e  f i v e  

m i n o r  N. c h i l d r e n  to t h e  SRS, w i t h  t h e  r i g h t  to c o n s e n t  to adop- 

t i o n  r a t h e r  t h a n  to t h e i r  p a t e r n a l  g r a n d m o t h e r ,  Mrs. Ann S p a r k s ?  

A g r a n d m o t h e r  d o e s  n o t ,  b y  v i r t u e  o f  h e r  s t a t u s  a s  a 

g r a n d p a r e n t ,  have  any  s u p e r i o r  r i g h t  o f  a d o p t i o n  o r  c u s t o d y  to 

t h a t  o f  a n o n - r e l a t i v e .  Graham v.  C h i l d r e n s  S e r v i c e  D i v i s i o n ,  

Depa r tmen t  o f  Human R e s o u r c e s ,  ( 1 9 7 9 ) r  39 0r .App.  27,  591  P.2d 

375; I n  R e  t h e  P e o p l e  of  t h e  I n t e r e s t  o f  C. P. and D.P. C h i l d r e n  

( 1 9 7 4 ) ,  34 Colo.App, 54 ,  524 P.2d 316; S e c t i o n  41-3-406, MCA, sup- 

p o r t s  t h i s  p o s i t i o n  a l s o .  I t  s t a t e s :  

" D i s p o s i t i o n a l  H e a r i n g .  (1) I f  a y o u t h  is found 
t o  be  a b u s e d ,  n e g l e c t e d ,  o r  d e p e n d e n t  u n d e r  
41-3-404, t h e  c o u r t  a f t e r  t h e  d i s p o s i t i o n a l  h e a r i n g  
may e n t e r  i t s  judgment  making a n y  o f  t h e  f o l l o w -  
i n g  d i s p o s i t i o n s  ( e m p h a s i s  added ) to p r o t e c t  t h e  
w e l f a r e  o f  t h e  y o u t h :  

" ( a )  . . . 
" ( b )  t r a n s f e r  l e g a l  c u s t o d y  to any  o f  t h e  
f o l l o w i n g :  

" ( i i i )  a r e l a t i v e  or o t h e r  i n d i v i d u a l  who, a f t e r  
s t u d y  by a s o c i a l  s e r v i c e  a g e n c y  d e s i g n a t e d  by  t h e  
c o u r t ,  is found by  t h e  c o u r t  to be  q u a l i f i e d  to 
r e c e i v e  and care f o r  y o u t h ;  . . .I1 

T h i s  s e c t i o n  is n o t  manda to ry  b u t  p l a c e s  t h e  d i s c r e t i o n  i n  

t h e  D i s t r i c t  C o u r t  w h e t h e r  or  n o t  t o  award c u s t o d y  to a r e l a t i v e .  

I n  t h e  Matter o f  T.J.D., J . L . D .  and R.J .W. (1980), MT I ---- 

615 P.2d 212,  37 S t . R p t r .  1385 ,  1390 .  

Where c u s t o d y  is  c o n c e r n e d ,  t h e  b e s t  i n t e r e s t  o f  t h e  c h i l d r e n  

is t h e  paramount  c o n s i d e r a t i o n .  I n  t h e  Matter of  T.J.D.,  J . L . D .  

and  R.  J . W . ,  s u p r a ;  I n  R e  Gore  You ths  i n  Need of Care ( 1 9 7 7 ) ,  174  

PIT 321,  570 P.2d 1110;  I n  t h e  Matter o f  I n q u i r y  i n t o  J J S  ( 1 9 7 8 ) ,  

176  MT 202, 577 P.2d 378; In  t h e  Matter of  Burgo f f  and B e r r y  

( 1 9 7 6 ) ,  170  MT 116 ,  5 5 1  P.2d 656: In t h e  Matter of  D e c l a r i n g  t h e  

J o n e s  and P e t e r s o n  C h i l d r e n  Dependent  and N e g l e c t e d  C h i l d r e n  v.  



P e t e r s o n  ( 1 9 7 5 ) ,  1 6 8  MT 1, 539 P.2d 1193. The D i s t r i c t  C o u r t  i n  

t h i s  case gave  s e r i o u s  c o n s i d e r a t i o n  to t h e  g r a n d m o t h e r '  s r e q u e s t  

b u t  was compel led  to b a l a n c e  t h i s  w i t h  t h e  c o n s i d e r a t i o n  of  t h e  

b e s t  i n t e r e s t  o f  t h e  c h i l d r e n  as is e v i d e n c e d  by t h e  C o u r t ' s  Fin- 

d i n g  o f  F a c t  N o .  I V .  

"The p a t e r n a l  g r a n d m o t h e r  o f  t h e  f i v e  ( 5 )  c h i l d r e n ,  
ANN SPARKS, h a s  a sked  f o r  c u s t o d y  of  a l l  or  any  
p a r t  o f  t h e  f i v e  ( 5 )  c h i l d r e n .  Mrs. S p a r k s  is  a 
widow and 57  y e a r s  o l d .  She p r e s e n t l y  works  a t  
E d d i e ' s  Co rne r  as a cook f i v e  ( 5 )  n i g h t s  a week and 
l i v e s  i n  Moore. Over t h e  p a s t  t h r e e  ( 3 )  or f o u r  
( 4 )  months ,  s h e  n o t  o n l y  o b t a i n e d  employment b u t  
h a s  managed to  s a v e  up  FIVE HUNDRED DOLLARS 
( $ 5 0 0 . 0 0 ) .  M r s .  S p a r k s  p l a n s  to e v e n t u a l l y  r e t u r n  
t o  Washing ton  where  s h e  r e s i d e s  w i t h  h e r  
90-year -o ld  f a t h e r .  She,  b y  n e c e s s i t y ,  h a s  to work 
f o r  a l i v i n g .  The C o u r t  f i n d s  t h a t  it would be a 
b u r d e n  upon Mrs. S p a r k s  to award h e r  c u s t o d y  o f  t h e  
c h i l d r e n .  The C o u r t  f i n d s  t h a t  i n  a l l  p r o b a b i l i t y  
s h e  would be u n a b l e  to resist t h e  i n t r u s i o n s  o f  
b o t h  J . N .  and G . N . ;  t h a t  it would i n  t h e  l ong  r u n  
b e  c o n t r a r y  to t h e  b e s t  i n t e r e s t  of  s a i d  c h i l d r e n  
o r  any  o f  them to award c u s t o d y  to Mrs. S p a r k s ,  
p a r t i c u l a r l y  i n  v iew o f  t h e  f a c t  t h a t  t i m e  is  
somewhat o f  t h e  e s s e n c e  and t h e  p r o p e n s i t i e s  of  t h e  
n a t u r a l  p a r e n t s .  

" F u r t h e r ,  t h e  C o u r t  f i n d s  t h a t  it is  i n  t h e  b e s t  
i n t e r e s t  o f  s a i d  c h i l d r e n  t h a t  t h e y  c o n t i n u e  to be 
p l a c e d  w i t h  t h e  Depa r tmen t  of  S o c i a l  S e r v i c e s  t o  
c o n t i n u e  t h e  e x c e l l e n t  p r o g r e s s  s a i d  c h i l d r e n  have  
shown s i n c e  t h e  Depa r tmen t  h a s  had t h e i r  c u s t o d y . "  

A p p e l l a n t ,  g r a n d m o t h e r ,  c o n t e n d s  t h a t  t h e  p o l i c y  se t  o u t  i n  

s e c t i o n  41 -3 -101 ( l )  ( d )  , MCA, o f  p r e s e r v i n g  t h e  u n i t y  and w e l f a r e  

o f  t h e  f a m i l y  whenever  p o s s i b l e ,  was n o t  f o l l o w e d  b y  t h e  

D i s t r i c t  C o u r t .  B u t ,  as t h i s  C o u r t  h a s  made a b u n d a n t l y  c l e a r  

i n  i t s  p r i o r  d e c i s i o n  o f  I n  R e  t h e  Matter of  I n q u i r y  i n t o  J JS ,  

s u p r a ,  " [ F l a m i l y  u n i t y  need n o t  be p r e s e r v e d  a t  t h e  e x p e n s e  of 

t h e  c h i l d ' s  b e s t  i n t e r e s t , ' '  577 P.2d a t  3 8 2 .  

I n  t h e  p r e s e n t  case b o t h  t h e  g r a n d m o t h e r  and t h e  SRS pre -  

s e n t e d  e v i d e n c e  as t o  t h e i r  a b i l i t y  to s e r v e  t h e  c h i l d r e n ' s  b e s t  

i n t e r e s t .  The SRS p r e s e n t e d  t e s t i m o n y  t h a t  t h e  c h i l d r e n ' s  i n d i -  

v i d u a l  n e e d s  ou twe ighed  t h e i r  need to r ema in  t o g e t h e r  . C o n t r a r y  

t o  t h i s ,  Mrs. S p a r k s  b r o u g h t  i n  a p s y c h o l o g i s t  who t e s t i f i e d  

t h a t  s e p a r a t i o n  o f  s i b l i n g s  c a u s e s  damage to t h e i r  e m o t i o n a l  

d e v e l o p m e n t  and ,  t h e r e f o r e ,  it would be b e t t e r  f o r  t h e  c h i l d r e n  

t o  p l a c e  them w i t h  Mrs. S p a r k s .  T h e r e  was also con£ l i c t i n g  e v i -  



d e n c e  i n  o t h e r  areas c o n c e r n i n g  Mrs. S p a r k s 1  a b i l i t y  to raise t h e  

c h i l d r e n .  Concern  was a lso  v o i c e d  as Mrs. S p a r k s  t e s t i f i e d  t h a t  

s h e  w i s h e s  t o  r e t u r n  to S e d r o  Wooly, Wash ing ton ,  w i t h  t h e  

c h i l d r e n ,  which is o n l y  50 miles from where  t h e  c h i l d r e n ' s  

n a t u r a l  p a r e n t s  a re  now l i v i n g ,  t h a t  t h e  c h i l d r e n  m i g h t  be 

r e t u r n e d  t o  them. 

I n  c o n s i d e r i n g  a l l  t h e  e v i d e n c e  t o g e t h e r  w i t h  s u c h  f a c t o r s  

a s  M r s .  S p a r k s 1  a g e ,  l i v i n g  a r r a n g e m e n t  and need to work,  t h e  

D i s t r i c t  C o u r t  e n t e r e d  a judgment  f i n d i n g  it i n  t h e  bes t  i n t e r e s t  

o f  t h e  c h i l d r e n  t h a t  c u s t o d y  be  awarded to t h e  SRS, w i t h  t h e  

r i g h t  to  c o n s e n t  t o  a d o p t i o n .  The D i s t r i c t  C o u r t ' s  f i n d i n g s  

e n j o y  a p r e s u m p t i o n  of  c o r r e c t n e s s ,  and s i n c e  t h e r e  is s u f f i c i e n t  

c r e d i b l e  e v i d e n c e  i n  t h e  r e c o r d  t o  s u p p o r t  h i s  judgment ,  w e  can- 

n o t  and d o  n o t  i n t e r f e r e  w i t h  J u d g e  M c P h i l l i p s l  judgment .  
.& 

The judgment  o f  t h e  Dis t r ic t  C o u r t  is ,&irmed. 

J u s t i c e  ,' 

W e  c o n c u r :  

pA--e-4wcltDweQJ 
C h i e f  J u s t i c e  


