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M r .  J u s t i c e  John Conway H a r r i s o n  d e l i v e r e d  t h e  Op in ion  of t h e  
C o u r t .  

T h i s  i s  a n  a c t i o n  commenced by  t h e  p l a i n t i f f  bank a n  

i n t e r p l e a d e r ,  t o  compel t h e  d e f e n d a n t s  to s e t t l e  t h e i r  r e s p e c t i v e  

r i g h t  to  c e r t a i n  real e s t a t e  i n  which t h e  a p p e l l a n t  was a  s e l l e r  

and t h e  r e s p o n d e n t  was a  b u y e r .  The c a s e  was t r i e d  w i t h o u t  a  

j u r y  and judgment was e n t e r e d  i n  f a v o r  of t h e  r e s p o n d e n t  buye r .  

From t h i s  j udgmen t t h e  a p p e l l a n t  sel l e r  appe a 1  s . 
The sole i s s u e  p r e s e n t e d  is whe the r  t h e  t r i a l  judge abused 

h i s  j u d i c i a l  d i s c r e t i o n  by  d e n y i n g  t h e  a p p e l l a n t ,  B i l l i e  

W i l l i a m s ,  any  remedy i n  t h i s  c a u s e  of a c t i o n .  The c o n t r a c t  h e r e  

o r i g i n a t e d  when t h e  a p p e l l a n t ,  B i l l i e  W i l l i a m s ,  and h e r  fo rmer  

husband ,  R icha rd  W i l l i a m s ,  s o l d  t h e  p r o p e r t y  i n v o l v e d  s u b j e c t  to 

a c o n t r a c t  to a  f i r m  known a s  Nor thwes t  L i m i t e d .  The p u r c h a s e r ' s  

i n t e r e s t  i n  Nor thwes t  L imi t ed  was t r a n s f e r r e d  to James and D a r l a  

S a d l e r  t h e r e a f t e r .  The a p p e l l a n t  a l l e g e s  t h a t  a f  ter  t h e  t r a n s f e r  

of t h e  p r o p e r t y  to t h e  S a d l e r s ,  payments  were f r e q u e n t l y  l a t e  and 

a t  t i m e s  t h e  S a d l e r s  had more t h a n  one  payment d e l i n q u e n t .  

A n o t i c e  of d e f a u l t  was ma i l ed  to t h e  S a d l e r s  and r e c e i v e d  by 

them; and t h e y  i n  t u r n  p a i d  to t h e  escrow a g e n t  t h e  amount due on 

a  F r i d a y  a f t e r n o o n  a f t e r  t h r e e  o ' c l o c k  p.m. on  t h e  3 0 t h  day of 

t h e  d e f a u l t .  T h e r e a f t e r  on t h e  33rd day  of d e f a u l t ,  a Monday, 

B i l l i e  W i l l i a m s  demanded t h a t  t h e  escrow a g e n t  close t h e  escrow, 

a s  payment had been  made a f t e r  3:00 p.m. o n  t h e  3 0 t h  day .  A s  a  

r e s u l t ,  t h e  escrow a g e n t  f i l e d  t h i s  i n t e r p l e a d e r  a c t i o n .  

The a p p e l l a n t ,  B i l l i e  W i l l i a m s ,  i s  a  r e a l  e s t a t e  l o a n  o f f i c e r  

w i t h  t h e  F i r s t  Bank-Western,  M i s s o u l a ,  Montana, which is a f f i -  

l i a t e d  w i t h  t h e  e s c r o w  a g e n t ,  t h e  F i r s t  Bank-Souths ide  a t  

M i s s o u l a ,  Montana. 

G e r a l d i n e  C. McLaughlin is t h e  mother - in - law of 

James H .  S a d l e r ,  and is t h e  o w n e r / o p e r a t o r  of Montana L e a s i n g ,  

a commerc ia l  p r o p e r t y  management f i r m  t h a t  manages t h e  r e a l  

e s t a t e  s u b j e c t  t o  t h e  W i l l i a m s / S a d l e r  c o n t r a c t .  A l l  payments  on 

t h e  c o n t r a c t  were made by t h e  l e a s i n g  company from r e n t s  r e c e i v e d  

f rom t h e  p r o p e r t y .  A t  t h e  t ime  o f  t h e  d e f a u l t ,  t h e r e  w a s  a  nega- 



t i v e  c a s h  f low of $320 a  month, p a r t i a l l y  caused  by t h e  i n c r e a s e  

i n  t a x e s  from $1,200 t o  $3,200 a  y e a r  on t h e  p r o p e r t y .  

The S a d l e r  c o n t r a c t  i n c l u d e s  a  mor tgage  a t  t h e  Wes te rn  

F e d e r a l  S a v i n g s  and Loan and t h e  a p p e l l a n t  W i l l i a m s  r e c e i v e s  an 

i n t e r e s t  o v e r r i d e  due to t h e  f a c t  t h a t  t h e  S a d l e r  c o n t r a c t  i s  a t  

a  g r e a t e r  i n t e r e s t  r a t e  t h a n  t h e  W i l l i a m s '  W e s t e r n  F e d e r a l  

S a v i n g s  and Loan mor tgage .  The payment i n  q u e s t i o n  amounts  to 

$1,046.80 i n  p r i n c i p a l  and i n t e r e s t  and $355.50 p e r  month f o r  a  

t a x  and i n s u r a n c e  b u d g e t .  A f t e r  payment to t h e  F i r s t  

Bank-Southside , t h e  bank d i s t r i b u t e s  t h e  whole payment to 

B i l l i e  W i l l i a m s  a s  p e r  h e r  i n s t r u c t i o n s .  

Mrs. W i l l i a m s  claims by n o t  r e c e i v i n g  payment on t h e  f i r s t  

o f  e v e r y  month,  t h e r e  is a  burden  p l a c e d  on h e r  a s  s h e  is cha rged  

a  $15 l a t e  p e n a l t y  payment on t h e  o u t s t a n d i n g  mor tgage  a t  t h e  

Western  F e d e r a l  S a v i n g s  and Loan. I n  r e p l y ,  t h e  S a d l e r s  

compla ined  t h a t  t h e  t e n a n t s  pay t h e i r  r e n t s  l a t e ;  t h u s  c a u s i n g  

them to make t h e i r  payments  l a t e  on o c c a s i o n .  The re  is t e s t i m o n y  

t h a t  t h e  S a d l e r s  had r e q u e s t e d  t h a t  t h e y  be a l lowed to d i v i d e  t h e  

payment ,  to  a l l o w  t h e  S a d l e r s  to pay t h e  payment to Western  

F e d e r a l  S a v i n g s  and Loan d i r e c t l y ,  t h u s  s a v i n g  any l a t e  p e n a l t y  

payments  t o  t h e  a p p e l l a n t .  The a p p e l l a n t  r e f u s e d  t o  go a long  

w i t h  t h i s  p l a n  of  making payment.  

Much is  made i n  t h e  b r i e f i n g  of  t h e  c a s e  and i n  t h e  t e s t i m o n y  

a t  t h e  t i m e  t h e  c a u s e  was h e a r d ,  of  t h e  f a c t  t h a t  M r .  S a d l e r  is 

a n  a t t o r n e y .  However, t h e r e  is n o t h i n g  i n  t h e  r e c o r d  to subs t an -  

t i a t e  any a l l e g a t i o n s  t h a t  M r .  S a d l e r  u s e s  h i s  p o s i t i o n  a s  an 

a t t o r n e y  to h i s  own a d v a n t a g e .  The re  was no c l i e n t / a t t o r n e y  

r e l a t i o n s h i p  e x i s t i n g  between t h e  p a r t i e s  and t h e  r e c o r d  f a i l s  to 

r e v e a l  any i m p r o p r i e t y  on t h e  p a r t  of M r .  S a d l e r  i n  h a n d l i n g  h i s  

d e b t  o b l i g a t i o n s  to  M r s .  W i l l i a m s .  The t e s t i m o n y  c l e a r l y  shows 

t h a t  t h e  economic f a c t o r s  of  t h e  r e n t a l  p r o p e r t y  i n  t h e  b u i l d i n g  

i n v o l v e d  is such  t h a t  t h e  S a d l e r s  have to g e t  t h e  r e n t s  to pay 

o f f  Mrs. W i l l i a m s  and ,  t h e  economy be ing  what it  is, t h e r e  a r e  

p e r i o d s  when it is n o t  p o s s i b l e  to pay t h e  o b l i g a t i o n s  on  t h e  



s c h e d u l e  t h a t  t h e  a p p e l l a n t  W i l l i a m s  d e s i r e s .  

The t r i a l  c o u r t  found t h a t  s i n c e  t h e  payment was made on t h e  

3 0 t h  d a y ,  t h e r e  was no  d e f a u l t .  The p o s i t i o n  of t h e  a p p e l l a n t  

is;  b e c a u s e  S a d l e r  knows of  t h e  3:00 p.m. c u t o f f  t i m e  a t  t h e  bank 

o n  F r i d a y  a f  t e r n o o n  and made payments  a f  te r  t h e  3:00 p.m. c u t o f f  

time; t h a t  s h e  s h o u l d  have  some r e l i e f  from t h e  c o u r t ,  e i t h e r  (1) 

t h e  c o u r t  s h o u l d  have  d e c l a r e d  t h e  c o n t r a c t  as c lear ,  

unambiguous,  and t h a t  S a d l e r s  f o r f e i t e d  t h e i r  r i g h t s  i n  t h e  

c o n t r a c t  b y  f a i l u r e  t o  remedy t h e  c o n t r a c t  w i t h i n  t h e  30-days 

a l l o w e d  t h e r e i n ;  o r  ( 2 )  t h a t  t h e  c o u r t  s h o u l d  have r e fo rmed  t h e  

c o n t r a c t  to  p r o v i d e  f o r  a l a t e -paymen t  p e n a l t y  to correct t h e  

d e f i c i e n c y  o f  t h e  c o n t r a c t  and to e n f o r c e  c o m p l i a n c e  by t h e  

d e f e n d a n t ,  S a d l e r ;  or  ( 3 )  deny  a r e c o v e r y  unde r  e i t h e r  (1) o r  ( 2 )  

a b o v e  and i nvoke  t h e  c o u r t ' s  i n h e r e n t  e q u i t a b l e  power to o r d e r  

t h e  o f f i c e r  of  t h e  c o u r t  to p e r f o r m  l e g a l  and c o n t r a c t u a l  d u t i e s  

i n  a matter c o n s i s t e n t  w i t h  t h e  c o n t r a c t  and t h e  e t h i c a l  r e q u i r e -  

m e n t s  o f  t h e  p r o f e s s i o n .  

T h i s  C o u r t  h a s  s t a t e d  on  numerous o c c a s i o n s  t h a t  it w i l l  n o t  

d i s t u r b  t h e  judgment o f  t h e  Dis t r ic t  C o u r t  u n l e s s  e v i d e n c e  pre-  

p o n d e r a t e s  a g a i n s t  i t .  Our s t a n d a r d  o f  r e v i e w  i n  non - ju ry  c a s e s  

i s  s i m p l y  t o  d e t e r m i n e  w h e t h e r  t h e r e  was s u b s t a n t i a l  e v i d e n c e  to 

s u p p o r t  t h e  f i n d i n g s  o f  t h e  Dis t r ic t  C o u r t ,  see Hayden v. 

Snowden ( 1 9 7 8 ) ,  176  Mont. 169 ,  1 7 2 ,  576 P.2d 1115 ,  1117.  Here 

t h e  e v i d e n c e  was c l e a r  and u n c o n t r o v e r t e d .  The payment r e q u i r e d  

by t h e  n o t i c e  of  d e f a u l t  was p a i d  on t h e  3 0 t h  day  of  t h e  d e f a u l t  

p e r i o d  and t h e r e  was n o t h i n g  i n  t h e  c o n t r a c t  c o n c e r n i n g  a  payment 

a f t e r  3:00 p.m. as  b e i n g  l a t e .  A t  t h e  t i m e  of  t h e  payment on 

t h e  3 0 t h  d a y  t h e  b r e a c h  of  c o n t r a c t  was c u r e d  and unde r  t h e  terms 

of the c o n t r a c t  i n  t h e  p a r a g r a p h  s e t  o u t  f o r  d e f a u l t ,  it c l e a r l y  

s t a t es  t h a t  i f  t h e  d e f a u l t  h a s  been  c u r e d  w i t h i n  t h i r t y  d a y s :  

"No d e f a u l t ,  t e r m i n a t i o n ,  c a n c e l l a t i o n ,  o r  
a c c e l e r a t i o n  s h a l l  be worked." 

The Dis t r ic t  C o u r t  was correct when it found no d e f a u l t  and 

i t  was c o r r e c t  i n  r e j e c t i n g  t h e  a p p e l l a n t ' s  r e q u e s t  f o r  l a t e  

p e n a l t y  payments ,  f o r  i f  such  had been  g r a n t e d ,  t h e  c o u r t  would 



be rewriting a contract which it is not permitted to do. 

Judgment of the District Court is affirmed, and on this 

record each party shall pay their own attorney's fees. 

We concur: 


