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Mr. J u s t i c e  D a n i e l  J .  Shea  d e l i v e r e d  t h e  Op in ion  of  t h e  
C o u r t .  

C a t h e r i n e  C o l l e e n  Wilmot ( t h e  m o t h e r )  a p p e a l s  f rom a n  

o r d e r  of t h e  Y e l l o w s t o n e  County D i s t r i c t  C o u r t  m o d i f y i n g  

c u s t o d y .  The p a r t i e s '  m a r r i a g e  was d i s s o l v e d  i n  Y e l l o w s t o n e  

County D i s t r i c t  C o u r t .  P u r s u a n t  t o  a n  ag reemen t  between t h e  

p a r t i e s ,  c u s t o d y  of t h e  f o u r  minor c h i l d r e n  was i n t i t i a l l y  

awarded t o  t h e  mo the r .  The f a t h e r ,  Haro ld  M .  Wilmot,  l a t e r  

p e t i t i o n e d  t h e  t r i a l  c o u r t  t o  modi fy  c u s t o d y .  The t r i a l  

c o u r t  m o d i f i e d  c u s t o d y  by award ing  c u s t o d y  of  t h r e e  of  t h e  

f o u r  minor  c h i l d r e n  t o  t h e  f a t n e r .  

A f t e r  an  e v i d e n t i a r y  h e a r i n g ,  t h e  t r i a l  c o u r t  made 

f i n d i n g s  and c o n c l u s i o n s  and e n t e r e d  judgment  i n  b e h a l f  o f  

t h e  f a t h e r .  The f i n d i n g s  a r e  c o n f l i c t i n g  and  c o n t r a d i c t o r y ,  

l e a v i n g  no b a s i s  f o r  t h i s  C o u r t  t o  d e t e r m i n e  t h e  meri ts  o f  

t h e  i s s u e s  p r e s e n t e d  f o r  a p p e a l .  For t h a t  r e a s o n ,  w e  remand 

t h i s  c a s e  t o  t h e  t r i a l  c o u r t  and we d i r e c t  t h e  t r i a l  c o u r t  

t o  e n t e r  f i n d i n g s  of  f a c t  t h a t  a r e  d e t e r m i n a t i v e .  I n  t h i s  

o p i n i o n ,  we d e t a i l  why t h e  f i n d i n g s  of f a c t  a r e  i n s u f f i c i e n t  

a s  p r e s e n t e d .  

The t r i a l  c o u r t  made c o n f l i c t i n g  f i n d i n g s  based  on 

e v i d e n c e  p r e s e n t e d  by t h e  f a t h e r  and t h e  mother .  W e  c a n n o t  

t e l l  f rom t h e  f i n d i n g s  which e v i d e n c e  t h e  t r i a l  c o u r t  

b e l i e v e d .  C o n t r a d i c t o r y  f i n d i n g s  c a n n o t  form t h e  b a s i s  f o r  

a  r e v i e w a b l e  o r d e r .  

For  example ,  t h e  t r i a l  c o u r t  made a  f i n d i n g  based  on 

e v i d e n c e  p r e s e n t e d  by t h e  f a t h e r  t h a t  " [ t l h e  c h i l d r e n  were  

i n a d e q u a t e l y  p r o v i d e d  w i t h  c l o t h e s  and t h a t  t h e  c h i l d r e n ' s  

h e a l t h  was endange red  by l a c k  of c l e a n l i n e s s  . . ." Another  

f i n d i n g  i n d i c a t e d  t h a t ,  " [ t ]  h e  c h i l d r e n ' s  c l o t h i n g  was  

a d e q u a t e  and c l e a n . "  Another  f i n d i n g  s t a t e d ,  " [ t ]  h a t  a t  



times t h e  c h i l d r e n ' s  d r e s s  h a s  been i n a d e q u a t e  f o r  wea the r  

c o n d i t i o n s  . . ." W e  c a n n o t  d e t e r m i n e  t h e  adequacy  o f  f i n d -  

i n g s  o f  f a c t  u n t i l  w e  know what  t h o s e  f i n d i n g s  a r e .  F i n d i n g s  

which r e s t a t e  c o n f l i c t i n g  e v i d e n c e  mus t  a l s o  t e l l  t h i s  C o u r t  

how t h e  t r i a l  c o u r t  r e s o l v e d  t h a t  c o n f l i c t i n g  e v i d e n c e .  

T h e r e  were numerous and c o n f l i c t i n g  f i n d i n g s  made 

r e g a r d i n g  t h e  m o t h e r ' s  h a b i t s  and a c t i v i t i e s .  The t r i a l  

c o u r t  gave  no c l e a r  i n d i c a t i o n  of what it a c t u a l l y  found  

w i t h  r e g a r d  t o  t h e s e  a c t i v i t i e s .  Nor can  we d e t e r m i n e  

whether  t h e  t r i a l  c o u r t  found t h o s e  a c t i v i t i e s  t o  be d e t r i -  

m e n t a l  t o  t h e  c h i l d r e n .  The e s s e n c e  of t h i s  c u s t o d y  modi- 

f i c a t i o n  is t h e  b e s t  i n t e r e s t s  of t h e  c h i l d r e n  and whe the r  

t h e i r  env i ronmen t  w i t h  t h e i r  mother  s e r i o u s l y  e n d a n g e r s  

t h e i r  p h y s i c a l ,  m e n t a l ,  mora l  o r  e m o t i o n a l  h e a l t h .  

T h r e e  f i n d i n g s  b e g i n  w i t h  t h e  s t a t e m e n t ,  "The f a t h e r  

t e s t i f i e d  . . .", i n d i c a t i n g  t h a t  e a c h  of  t h e  t h r e e  f i n d i n g s  

was no more t h a t  a  r e s t a t e m e n t  of e v i d e n c e  p r e s e n t e d  a t  

t r i a l .  

". . . e v i d e n c e  s h o u l d  n o t  be i n c l u d e d  i n  
your  f i n d i n g s  o f  f a c t  and c o n c l u s i o n s  of  law.  
The re  s h o u l d  be raw f a c t s  when t h e  t r i a l  
judge  f e e l s  t h e y  w i l l  be h e l p f u l  i n  showing 
t h e  b a s i s  f o r  h i s  d e t e r m i n a t i o n .  T h e r e  s h o u l d  
be i n t e r m e d i a t e  f a c t s ;  t h e r e  s h o u l d  be u l t i -  
mate  f a c t s .  The re  s h o u l d  be no e v i d e n c e . "  1 
San Diego Law Review 1 3 ,  33 ( 1 9 6 4 ) .  

Merely r e s t a t i n g  e v i d e n c e  a s  it was p r e s e n t e d  w i t h  no i n d i -  

c a t i o n  of t h e  w e i g h t  g i v e n  t h a t  e v i d e n c e  d o e s  n o t  make a  

f i n d i n g  o f  f a c t .  

Some o f  t h e  e v i d e n c e  p r e s e n t e d  a t  t h e  h e a r i n g  came 

from a home e v a l u a t i o n  r e p o r t  done by a  c o u r t - a p p o i n t e d  

s o c i a l  worker .  F i n d i n g s  r e f e r r i n g  t o  t h a t  r e p o r t  b e g i n  w i t h  

t h e  words ,  "The home e v a l u a t i o n  r e p o r t  i n d i c a t e s  . . ." o r ,  

"The r e p o r t  i n d i c a t e s  . . ." We c a n n o t  t e l l  what w e i g h t  was 



g i v e n  t h a t  r e p o r t  by t h e  t r i a l  c o u r t .  Again ,  f i n d i n g s  must  

be s t a t e d  a s  f i n d i n g s  and n o t  a s  a  summary o r  r e s t a t e m e n t  o f  

t h e  e v i d e n c e .  

We have  e x p r e s s e d  d i s a p p r o v a l  o f  t h e  w h o l e s a l e  adop- 

t i o n  of p roposed  f i n d i n g s  s u b m i t t e d  by t h e  p a r t i e s .  Tomaskie 

v.  Tomaskie ( 1 9 8 1 ) ,  Mon t . , 625 P.2d 536,  38 S t .Rep .  

4 1 6 .  Here, t h e  f i n d i n g s  were  s e l e c t e d  f rom b o t h  sets of  

p r o p o s e d  f i n d i n g s .  Al though  t h e  t r i a l  c o u r t ' s  f i n d i n g s  were 

n o t  a  w h o l e s a l e  a d o p t i o n  of  t h e  f i n d i n g s  o f  t h e  p r e v a i l i n g  

p a r t y ,  a  c a r e f u l  a n a l y s i s  o f  t h e  f i n d i n g s  chosen  would have  

i n d i c a t e d  t h a t  t h e y  were  i n c o n s i s t e n t  and p r o v i d e d  no b a s i s  

f o r  r ev i ew .  

I n  J e n s e n  v. J e n s e n  ( 1 9 8 1 ) ,  Plont . , 629 P.2d 

765, 38 St.Hep. 1 1 0 9 ,  w e  s t a t e d  t h a t :  

"Our u l t i m a t e  t e s t  f o r  t h e  a d e q u a c y  o f  
f i n d i n g s  of  f a c t  is whe the r  t h e y  a r e  s u f f i -  
c i e n t l y  comprehens ive  and p e r t i n e n t  t o  t h e  
i s s u e s  t o  p r o v i d e  a  b a s i s  f o r  d e c i s i o n ,  and 
whe the r  t h e y  a r e  s u p p o r t e d  by t h e  e v i d e n c e  
p r e s e n t e d .  " 

The f i n d i n g s  p r e s e n t e d  by t h e  t r i a l  c o u r t  do n o t  r e v e a l  t h e  

b a s i c  f a c t s  upon which t h e  t r i a l  c o u r t  r e l i e d .  

W e  remand t h i s  c a s e  and d i r e c t  t h e  t r i a l  c o u r t  t o  

e n t e r  f i n d i n g s  o f  f a c t  t o  r e s o l v e  t h e  c o n f l i c t s  i n  t h e  

e v i d e n c e .  



We concur: 

Chief Justice 


