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M r .  J u s t i c e  J o h n  Conway H a r r i s o n  d e l i v e r e d  t h e  O p i n i o n  of t h e  
C o u r t .  

T h i s  is a  p e t i t i o n  by t h e  m i n o r ,  Lloyd S c o t t  Maier, and h i s  

c o u n s e l ,  R o b e r t  P .  Mor in ,  f o r  a w r i t  of s u p e r v i s o r y  c o n t r o l  o r  

o t h e r  a p p r o p r i a t e  w r i t .  We g r a n t  t h e  p e t i t i o n  and deny .  

On F e b r u a r y  4 ,  1982 ,  t h e  p e t i t i o n e r ,  Lloyd S c o t t  Maier, was 

i s s u e d  a  n o t i c e  to  a p p e a r  on a c o m p l a i n t  of  f a i l u r e  to  d r i v e  i n  a 

c a r e f u l  and p r u d e n t  manner .  The c o m p l a i n t  was i s s u e d  by o f f i c e r  

Dewayne Ness, a p o l i c e  o f f i c e r  employed by t h e  C i t y  of B i l l i n g s .  

He was n o t  r e q u i r e d  to  a p p e a r  u n t i l  F e b r u a r y  11, 1982 .  The 

p e t i t i o n e r ,  Maier, a p p e a r e d  on t h e  e l e v e n t h  day b e f o r e  t h e  C i t y  

C o u r t  o f  t h e  C i t y  of  B i l l i n g s ,  County of  Y e l l o w s t o n e ,  b e f o r e  

r e s p o n d e n t  J u d g e ,  Donald E .  B j e r t n e s s .  A t  t h e  t i m e  of h i s  

a p p e a r a n c e ,  he was a sked  i f  he had a  p a r e n t  w i t h  him. H e  r e p l i e d  

t h a t  he  d i d  n o t  and J u d g e  B j e r t n e s s  d i r e c t e d  him t o  l e a v e  t h e  

c o u r t r o o m ,  g o  to  a  phone p r o v i d e d  f o r  him and c a l l  h i s  p a r e n t s  to 

h a v e  them a p p e a r  w i t h  him. A f t e r  some t i m e  he  r e a p p e a r e d  i n  t h e  

c o u r t r o o m ,  and i n d i c a t e d  to Judge  B j e r t n e s s  t h a t  h i s  p a r e n t s  would 

n o t  a p p e a r  w i t h  him and he would have  t o  a p p e a r  by h i m s e l f .  A f t e r  

b e i n g  t o l d  t h a t  t h e  p a r e n t s  would n o t  a p p e a r  w i t h  him, Judge  

B j e r t n e s s  a c c e p t e d  t h e  p e t i t i o n e r ' s  p l e a  of  g u i l t y  and f i n e d  him 

i n  t h e  amount o f  $ 4 5 .  The mo to r  v e h i c l e  he  w a s  d r i v i n g  was 

impounded a f t e r  p e t i t i o n e r  t o l d  t h e  c o u r t  t h a t  he  d i d  n o t  have 

t h e  $45 .  I n  a d d i t i o n  to  impounding t h e  car he w a s  d r i v i n g ,  t h e  

p e t i t i o n e r ,  Maier, was r e q u i r e d  to t u r n  i n  h i s  Montana d r i v e r ' s  

l i c e n s e  to  t h e  c o u r t .  

P e t i t i o n e r  h i r e d  c o u n s e l  i n  F e b r u a r y  1982 ,  s i x  d a y s  a f t e r  

h a v i n g  e n t e r e d  t h e  p l e a  and t h r o u g h  c o u n s e l  f i l e d  a m o t i o n  

t o  wi thd raw  h i s  p l e a  of  g u i l t y  w i t h  a memorandum i n  s u p p o r t  to 

t h e  c i t y  c o u r t .  

A t  b o t h  a p p e a r a n c e s ,  t h e  p e t i t i o n e r ,  Maier, was age  

s e v e n t e e n ,  b o r n  on J u l y  25 ,  1964 .  

Two months  l a t e r  t h e  p e t i t i o n e r  a p p e a r e d  w i t h  c o u n s e l ,  

Mor in ,  r e q u e s t i n g  a w i t h d r a w a l  o f  t h e  p r e v i o u s  p l e a  of g u i l t y .  



A f t e r  e v i d e n c e  was h e a r d ,  J u d g e  B j e r t n e s s  e n t e r e d  a w r i t t e n  o r d e r  

d e n y i n g  t h e  p e t i t i o n e r ' s  mo t ion  to wi thd rew  t h e  p l e a  of g u i l t y .  

The c o u r t  i s s u e d  t h e  o r d e r  on  May 1 3  I 19  82 .  

A t  t h e  t i m e  of  h i s  a p p e a r a n c e  on A p r i l  1 2 ,  1982 ,  p e t i t i o n e r  

c o n t e n d e d  t h a t  as a s e v e n t e e n - y e a r - o l d  y o u t h ,  he  was u n a b l e  to 

i n t e l l i g e n t l y  and u n d e r s t a n d i n g l y  e n t e r  a p l e a  of g u i l t y .  H e  

a r g u e d  t h a t ,  a s  a m i n o r ,  as a matter of l a w ,  he was i n c o m p e t e n t  

t o  a p p e a r  w i t h o u t  p a r e n t  and /o r  a n  a t t o r n e y  i n  e n t e r i n g  h i s  p l e a  

o f  g u i l t y .  

The r e s p o n d e n t  j u d g e ,  i n  h i s  May 1 3  w r i t t e n  o r d e r  d e n y i n g  t h e  

w i t h d r a w a l  o f  t h e  p l e a ,  s t a t e d  t h a t  a j u v e n i l e  a p p e a r i n g  i n  t h e  

c i t y  c o u r t  on a t r a f f i c  c i t a t i o n  d o e s  n o t  have t h e  r i g h t  to 

a p p o i n t e d  c o u n s e l  and found it was u n n e c e s s a r y  to have  a p p o i n t e d  

c o u n s e l  p r e s e n t  when one  c o n s i d e r s  t h e r e  was no p r o v i s i o n  f o r  

i n c a r c e r a t i o n  o f  a j u v e n i l e  upon h i s  e n t r y  of a  p l e a  of  g u i l t y  o r  

a  c o n v i c t i o n  r e l a t i v e  to  a mino r  t r a f f i c  v i o l a t i o n .  

The sole i s s u e  p r e s e n t e d  t o  t h i s  C o u r t  by t h e  p e t i t i o n e r ' s  

r e q u e s t  is w h e t h e r  a mino r  is i n c o m p e t e n t  to a p p e a r  i n  a c i t y  

c o u r t  on t h e  c h a r g e  of  f a i l i n g  to d r i v e  i n  a c a r e f u l  and p r u d e n t  

manner  w i t h o u t  a p a r e n t ,  g u a r d i a n  o r  a t t o r n e y  and wa ive  h i s  

r i g h t  i n  o r d e r  t o  e n t e r  i n t o  a v a l i d  p l e a  of g u i l t y .  The p e t i -  

t i o n e r  a r g u e s  J u d g e  B j e r t n e s s  f a i l e d  to f o l l o w  t h e  c lear  manda t e s  

o f  s e c t i o n  41-5-511, MCA, s e c t i o n  61-12-601, MCA, and o u r  r e c e n t  

case of  Edward v. C o l l i n g s  ( 1 9 8 1 ) ,  Mont . -- 1 632  P.2d 325,  

38 S t .Rep .  1240 .  

I n  Edward, s u p r a ,  t h i s  C o u r t  c o n s i d e r e d  a w r i t  of  h a b e a s  

c o r p u s  on b e h a l f  o f  a mino r  who had e n t e r e d  a p l e a  of g u i l t y  of 

i l l e g a l  p o s s e s s i o n  o f  a l c o h o l ,  where  t h e  c o u r t  s e n t e n c e d  t h e  

m i n o r  to  a f i n e  of  $50 and t e n  d a y s  i n  t h e  P o w e l l  County j a i l  to 

b e  s e r v e d  on weekends.  A s  h e r e ,  t h e  y o u t h  w a s  unaccompanied by  a 

p a r e n t  o r  c o u n s e l  a t  t h e  t i m e  of  t h e  p l e a  and p e t i t i o n e r  a l l e g e d  

t h a t  he  r e q u e s t e d  t h e  r i g h t  to  s p e a k  to h i s  f a t h e r  b e f o r e  

e n t e r i n g  a p l e a ,  b u t  t h a t  such  r e q u e s t  was d e n i e d  a f t e r  he 

a d m i t t e d  t h e  p o s s e s s i o n  of two c a n s  of  b e e r .  T h i s  C o u r t  h e l d  



t h a t  t h e  Montana Youth C o u r t  A c t ,  C h a p t e r  5 ,  s e c t i o n s  41-5-101 

t h r o u g h  41-5-924 a p p l i e d .  

However,  t h e r e  is a n  i m p o r t a n t  d i s t i n c t  i o n  be tween Edward 

s u p r a ,  and t h e  p r e s e n t  case. The v i o l a t i o n  i n  Edward w a s  an  

i l l e g a l  p o s s e s s i o n  of  a l c o h o l ,  where  a n  i n c a r c e r a t i o n  s e n t e n c e  

w a s  imposed.  I n  t h i s  case t h e  c h a r g e  was o n l y  t h a t  of a t r a f f i c  

v i o l a t i o n  w i t h o u t  a n  i m p o s i t i o n  of  any  i n c a r c e r a t i o n .  Here, 

t h e r e  was no p o s s i b i l i t y  of  any j a i l  t i m e  be ing  g i v e n  as p a r t  of 

t h e  s e n t e n c e  a c c o r d i n g  to o u r  l a w .  

W e  f i n d  t h a t  n e i t h e r  t h e  s t a t u t o r y  p r o v i s i o n s  of t h e  Montana 

Youth C o u r t  A c t  a p p l y  n o r  is t h e  Edward case d e t e r m i n a t i v e  of t h e  

i s s u e  p r e s e n t e d  to  u s .  Under t h e  p r o v i s i o n  of 61-12-601, MCA, 

t h e  c i t y  c o u r t  had j u r i s d i c t i o n  of t h e  matter ,  and t h e  p e n a l t i e s  

p r e s c r i b e d  and o r d e r e d  by  t h e  c o u r t  were w i t h i n  t h e  s t a t u t o r y  

a u t h o r i t y  g r a n t e d .  

"Un lawfu l  o p e r a t i o n  by  m i n o r  --- j u r i s d i c t i o n  
o f  c o u r t s  --- p e n a l t i e s .  

" ( 1 )  The d i s t r i c t  c o u r t s  and t h e  j u s t i c e s '  
c o u r t s  of  t h e  s t a t e  and t h e  m u n i c i p a l  and c i t y  
c o u r t s  of  c i t i e s  and towns s h a l l  have con- 
c u r r e n t  o r i g i n a l  j u r s i d i c t i o n  i n  a l l  p ro-  
c e e d i n g s  c o n c e r n i n g  t h e  u n l a w f u l  o p e r a t i o n  
o f  motor  v e h i c l e s  by c h i l d r e n  u n d e r  t h e  age  of 
1 8  y e a r s .  

" ( 2 )  Whenever ,  a f t e r  a h e a r i n g  b e f o r e  t h e  
c o u r t ,  it s h a l l  be found t h a t  a c h i l d  u n d e r  
t h e  a g e  of  1 8  y e a r s  h a s  u n l a w f u l l y  o p e r a t e d  a  
mo to r  v e h i c l e ,  t h e  c o u r t  may: 

" ( a )  impose a f i n e ,  n o t  e x c e e d i n g  $50 ,  p ro-  
v i d e d  s u c h  c h i l d  s h a l l  n o t  be impr i soned  f o r  
f a i l u r e  to  pay  such  f i n e ;  

" ( b )  r e v o k e  t h e  d r i v e r ' s  l i c e n s e  of  s u c h  
c h i l d ,  or suspend  t h e  same f o r  s u c h  t i m e  as 
may be f i x e d  by t h e  c o u r t ;  and 

" ( c )  o r d e r  a n y  motor v e h i c l e  owned o r  
o p e r a t e d  by s u c h  c h i l d  to be impounded by  t h e  
p r o b a t i o n  o f f i c e r  f o r  such  t i m e ,  n o t  e x c e e d i n g  
60 d a y s ,  as s h a l l  be f i x e d  b y  t h e  c o u r t .  
However, i f  t h e  c o u r t  s h a l l  f i n d  t h a t  t h e  
o p e r a t i o n  o f  s u c h  mo to r  v e h i c l e  w a s  w i t h o u t  
t h e  c o n s e n t  of  t h e  owner ,  t h e n  s u c h  v e h i c l e  
s h a l l  n o t  be impounded. 

" ( 3 )  Upon nonpayment o f  any  f i n e  h e r e i n  p ro-  
v i d e d  f o r ,  t h e  c o u r t  may o r d e r  t h a t  any  motor 
v e h i c l e  owned b y  s a i d  c h i l d  o r  o p e r a t e d  by  
s a i d  c h i l d  w i t h  t h e  c o n s e n t  of  t h e  owner s h a l l  
b e  impounded u n t i l  t h e  f i n e  s h a l l  be p a i d ,  or  



may o r d e r  t h a t  t h e  d r i v e r ' s  l i c e n s e  of such  
c h i l d  s h a l l  be t a k e n  up and h e l d  by t h e  p roba-  
t i o n  o f f i c e r  u n t i l  payment of s a i d  f i n e ,  or  
may c a u s e  b o t h  s a i d  motor v e h i c l e  and s a i d  
d r i v e r ' s  l i c e n s e  to be t a k e n  up and impounded 
u n t i l  s u c h  f i n e  s h a l l  be p a i d ;  b u t  no c h i l d  
s h a l l  be commit ted to o r  h e l d  i n  any  d e t e n t i o n  
f a c i l i t y  or  j a i l  by r e a s o n  of non-payment of  
s u c h  f i n e  ." S e c t i o n  61-12-601, MCA. 

I n  a d d i t i o n ,  w e  n o t e  t h a t  t h e  Montana Youth C o u r t  A c t  d o e s  

n o t  a p p l y  to t r a f f i c  v i o l a t i o n s .  S e c t i o n  41-5-511, MCA, p r o v i d e s  

as  f o l l o w s :  

" R i g h t  - t o  C o u n s e l .  I n  a l l  p r o c e e d i n g s  
f o l l o w i n g  t h e  f i l i n g  o f  a p e t i t i o n  a l l e g i n g  a 
d e l i n q u e n t  y o u t h  o r  y o u t h  i n  need o f  
s u p e r v i s i o n ,  t h e  y o u t h  and t h e  p a r e n t  or gua r -  
d i a n  o f  y o u t h  s h a l l  be a d v i s e d  by  t h e  c o u r t ,  
o r  i n  a b s e n c e  o f  t h e  c o u r t ,  by  i t s  
r e p r e s e n t a t i v e ,  t h a t  t h e  y o u t h  may be r e p r e -  
s e n t e d  b y  c o u n s e l  a t  a l l  s t a g e s  o f  t h e  
p r o c e e d i n g s .  I f  c o u n s e l  is n o t  r e t a i n e d ,  or 
i t  a p p e a r s  t h a t  c o u n s e l  w i l l  n o t  be r e t a i n e d ,  
c o u n s e l  s h a l l  be a p p o i n t e d  f o r  t h e  y o u t h  i f  
t h e  p a r e n t s  and t h e  y o u t h  are u n a b l e  to pro-  
v i d e  c o u n s e l ,  u n l e s s  t h e  r i g h t  to a p p o i n t  
c o u n s e l  was waived by t h e  y o u t h  and p a r e n t  or 
g u a r d i a n . .  ." 

T h i s  s t a t u t e  h a s  no a p p l i c a t i o n  to t h e  case a t  hand for h e r e  

t h e  p e t i t i o n e r  was i n  t h e  C i t y  C o u r t  of B i l l i n g s  on  a t r a f f i c  

v i o l a t i o n ,  n o t  as a r e s u l t  of  a f i l i n g  of  a p e t i t i o n  a l l e g i n g  him 

t o  be a d e l i n q u e n t  y o u t h  or  a y o u t h  i n  need of  s u p e r v i s i o n .  Our 

s t a t u t e s  p r o v i d e  i n  t h e  above-quoted s t a t u t e ,  61-12-601, MCA, f o r  

t h e  h a n d l i n g  o f  v i o l a t i o n s  by a mino r  and t h e  j u r i s d i c t i o n s  of 

t h e  c o u r t  to  h a n d l e  s u c h  v i o l a t i o n .  I n  a d d i t i o n  it s h o u l d  be 

f u r t h e r  n o t e d  t h a t  t h e  Youth C o u r t  A c t  41-5-203 p r o v i d e s :  

" J u r i s d i c t i o n  -- o f  t h e  C o u r t .  (1) Excep t  as 
p r o v i d e d  i n  s u b s e c t i o n  ( 2 ) ,  t h e  c o u r t  h a s  - 

e x c l u s i v e  j u r i s d i c t i o n  o f  a l l  p r o c e e d i n g s  
u n d e r  t h e  Montana Youth C o u r t  A c t  i n  which a 
y o u t h  is a l l e g e d  t o  be a d e l i n q u e n t  y o u t h ,  a 
y o u t h  i n  need o f  s u p e r v i s i o n ,  or  a  y o u t h  i n  
need  o f  care or  c o n c e r n i n g  any  i n d i v i d u a l  
u n d e r  twenty-one  y e a r s  o f  a g e  c h a r g e d  w i t h  
h a v i n g  v i o l a t e d  any  l a w  of  t h e  s t a t e  or o r d i -  
nance  of  any  c i t y  or town o t h e r  -- t h a n  a t r a f f i c  
o r  f i s h  and  game v i o l a t i o n  p r i o r  t o  h a v i n g  ----  - 
become e i g h t e e n  y e a r s  - o f  - a g e . "  (Emphas i s  
s u p p l i e d .  ) 

Having found t h a t  n e i t h e r  t h e  s t a t u t o r y  p r o v i s i o n s  o f  t h e  

Montana Youth C o u r t  A c t  a p p l y  n o r  is Edward, s u p r a ,  d e t e r -  

m i n a t i v e  of  t h e  i s s u e  a t  hand ,  we w i l l  c o n s i d e r  now t h e  f a c t s  of  



t h e  case p r e s e n t e d  to u s  to see i f  it meets t h e  i n t e n t  of o u r  

l a w .  

T h i s  p r e s e n t s  u s  w i t h  t h e  i s s u e  of w h e t h e r  t h e  p e t i t i o n e r ,  

Maier, made a  knowledgeab l e  w a i v e r  of h i s  r i g h t s  p r i o r  to t h e  

time which he  e n t e r e d  h i s  p l e a  of  g u i l t y .  

On t h e  i n f o r m a t i o n  s u b m i t t e d  to  u s  f o r  o u r  c o n s i d e r a t i o n  

i n  t h i s  p e t i t i o n  it a p p e a r s  t h a t  t h e  p e t i t i o n e r ,  Lloyd S c o t t  

Maier, d i d ,  i n  f a c t ,  make a knowledgeab l e  w a i v e r  of h i s  r i g h t s  

p r i o r  to  t h e  t i m e  he e n t e r e d  t h e  p l e a .  T h e r e  is n o t h i n g  to b a s e  

a n y  o t h e r  c o n t e n t i o n ,  as  made by t h e  comment t h a t  he  d i d  n o t  

u n d e r s t a n d  and know what  t h e  l a w  was i n  r e g a r d  to t h e  r e q u i r e -  

m e n t s  to d r i v e  a v e h i c l e  i n  a c a r e f u l  and p r u d e n t  manner .  A s  a 

s e v e n t e e n - y e a r - o l d ,  who had been  g r a n t e d  a l i c e n s e  to d r i v e  a n  

a u t o m o b i l e ,  it would a p p e a r  from h i s  r e c o r d  t h a t  he  had t h e  capa-  

b i l i t y  to d e t e r m i n e  i n  h i s  own mind i f  he  had ,  i n  f a c t ,  f a i l e d  to 

comply w i t h  t h e  r e q u i r e m e n t s  of t h e  laws of  t h e  S t a t e  of  Montana.  

Here p e t i t i o n e r  was g i v e n  a n  o p p o r t u n i t y  by  t h e  p r e s i d i n g  

j udge  a n d ,  i n  f a c t ,  d i r e c t e d  to  c a l l  h i s  p a r e n t s  to have  them 

a p p e a r  w i t h  him a t  t h e  t i m e  he  made h i s  a p p e a r a n c e .  A s  p re -  

v i o u s l y  n o t e d ,  h i s  n o t i c e  t o  a p p e a r  was i s s u e d  on F e b r u a r y  4 ,  

1982 ,  a week b e f o r e  he  was r e q u i r e d  to  a p p e a r  as he d i d  on 

F e b r u a r y  11, 1982 .  T h i s  gave  him s u f f i c i e n t  o p p o r t u n i t y  t o  r e l a y  

t h a t  n o t i c e  of  t i m e  f o r  h i s  a p p e a r a n c e  to a p a r e n t  o r  g u a r d i a n .  

H e  c o u l d  have  a t  t h e  t i m e  of h i s  a p p e a r a n c e  had h i s  p a r e n t s  w i t h  

him,  or  as p r e v i o u s l y  no t ed  on t h e  b a s i s  of h i s  t e l e p h o n e  c a l l  to 

g e t  h i s  p a r e n t s  t h e y  c o u l d  have been  w i t h  him a t  t h e  t i m e  he made 

h i s  p l e a ,  and it was o n l y  a f  t e r  making t h e  c a l l  and i n f o r m i n g  t h e  

p r e s i d i n g  judge  t h a t  h i s  p a r e n t s  would n o t  a p p e a r  t h a t  he  was 

a l l o w e d  t o  e n t e r  h i s  p l e a  of  g u i l t y .  

W e  r e c o g n i z e  t h a t  t h e  r i g h t  to c o u n s e l  is one  of t h e  funda-  

m e n t a l  r i g h t s  t h a t  s u p p o r t  j u s t i c e  i n  o u r  s y s t e m  and t h a t  it is 

a r i g h t  e s s e n t i a l  to  m i n o r s  who are n o t  knowledgeab l e  of  t h e i r  

f u n d a m e n t a l  r i g h t s .  However, i n  t h e  case a t  hand ,  it d o e s  n o t  

a p p e a r  to  be  t h a t  w e  have  one  of  t h o s e  cases i n  which t h e  



p e t i t i o n e r ,  a  minor ,  cou ld  c l a i m  he d i d  n o t  know what he was 

d o i n g ;  t h a t  he d i d  n o t  know t h e  consequences of h i s  a c t ;  and t h a t  

he  was no t  g iven  an o p p o r t u n i t y  t o  have h i s  p a r e n t s ,  g u a r d i a n s ,  

o r  a  chosen counse l  t o  r e p r e s e n t  him. 

I n  view of t h e  f o r e g o i n g ,  w e  hold  t h a t  t h e  p r e s i d i n g  Judge ,  

B j e r t n e s s ,  d i d  n o t  abuse h i s  d i s c r e t i o n  i n  denying p e t i t i o n e r ' s  

r i g h t  t o  withdraw h i s  p l e a  of g u i l t y  and e n t e r  a  p l e a  of not  

g u i l t y .  

We concur:  

Chief  J u s t i c e  

,' J u s t i c e s  


