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M r .  J u s t i c e  J o h n  Conway H a r r i s o n  d e l i v e r e d  t h e  O p i n i o n  of t h e  
C o u r t .  

J o s e p h  C a r t w r i g h t  was c o n v i c t e d  of  d e l i b e r a t e  homic ide  and 

a t t e m p t e d  d e l i b e r a t e  homic ide  f o l l o w i n g  a j u r y  t r i a l  i n  t h e  

N i n e t e e n t h  J u d i c i a l  D i s t r i c t ,  S t a t e  of Montana,  i n  and fo r  t h e  

County  of  L i n c o l n .  C a r t w r i g h t  was s e n t e n c e d  t o  t h i r t y - f i v e  y e a r s  

impr i sonmen t  on e a c h  c o u n t ;  t h e  s e n t e n c e s  t o  r u n  c o n c u r r e n t l y .  

F r o m  t h e  f o r e g o i n g  c o n v i c t  i o n  he  a p p e a l s .  

P r i o r  to  t h i s  u n f o r t u n a t e  i n c i d e n t  t h e  d e f e n d a n t ,  J o s e p h  

C a r t w r i g h t ,  and t h e  d e c e a s e d ,  Pamela McCully,  l i v e d  t o g e t h e r  f o r  

a l m o s t  f o u r  y e a r s .  T h e i r  r e l a t i o n s h i p  began  to d e t e r i o r a t e ,  and 

o n  A p r i l  11, 1 9 8 0 ,  an  i n c i d e n t  o c c u r r e d  which r e s u l t e d  i n  t h e  

d e a t h  o f  Pam McCully  and t h e  s e r i o u s  wounding of  P a t  McCully. 

T h a t  d a y ,  C a r t w r i g h t  r e t u r n e d  home to f i n d  t h a t  s e v e r a l  of  h i s  

g u n s  were m i s s i n g .  H e  l e a r n e d  from a h o u s e g u e s t  t h a t  Pam McCully  

had been  t h e r e  e a r l i e r  and had g a i n e d  access t h r o u g h  a l i v i n g -  

room window. M i s s i n g  were a ,308 ,  a .30-30, a .14,  a ,410 

s h o t g u n ,  and a . 3 5 7  magnum p i s t o l  w i t h  h o l s t e r .  C a r t w r i g h t  w a s  

a n g r y ,  and i n  h i s  a n g e r  he " s l u g g e d  t h e  w a l l "  and c r e a t e d  a h o l e .  

The h o u s e g u e s t  t e s t i f i e d  t h a t  he  s t a t e d  h i s  i n t e n t i o n s ,  " t o  go up 

t h e r e  and see i f  I c a n  g e t  my guns  back  and I a m  g o i n g  to s h o o t  

h e r . "  

Pamela McCully and s e v e r a l  o t h e r  members of h e r  f a m i l y  were 

f i f t y  miles away n e a r  T r e g o  a t  t h e  r e s i d e n c e  of  Re tha  McCully,  

P a m e l a ' s  m o t h e r .  C a r t w r i g h t  g o t  i n  h i s  car and d r o v e  to T r e g o .  

H e  t o o k  w i t h  him a loaded  .22  c a l i b e r  s emi -au toma t i c  r i f l e ,  t h e  

o n l y  gun t h a t  had n o t  been  t a k e n  by Pamela  McCully. On t h e  way 

t o  T r e g o ,  C a r t w r i g h t  consumed t h r e e  b e e r s .  H e  a r r i v e d  a t  

a p p r o x i m a t e l y  6:00 p . m .  H e  p u l l e d  h i s  c a r  i n t o  t h e  y a r d ,  

s t o p p e d ,  and l e f t  t h e  mo to r  r u n n i n g .  H e  remained i n  h i s  car .  

Pamela  McCully came o u t  of  t h e  house  and t h e  two began to a r g u e .  

A f t e r  a few m i n u t e s  McCully went  back  i n  t h e  house  to g e t  some 

c i g a r e t t e s .  She t o l d  h e r  mo the r  t h a t  " J o e  had a gun o u t  t h e r e . "  

N o n e t h e l e s s  s h e  went  back  o u t s i d e  and on t h e  way to C a r t w r i g h t l s  



c a r  s h e  p i c k e d  up a  b roken  cue s t i c k  t h a t  had been  l a y i n g  i n  t h e  

y a r d .  The t w o  c o n t i n u e d  to  a r g u e .  A t  a b o u t  t h i s  t i m e  Bud 

McCully,  h i s  w i f e  Debb ie ,  and t h e i r  t w o  c h i l d r e n  came o u t  of t h e  

h o u s e  and were  p r e p a r i n g  t o  l e a v e .  C a r t w r i g h t  c a l l e d  Bud McCully 

o v e r  to  t h e  c a r  and s t a t e d ,  "make h e r  g i v e  m e  my s t u f f  back."  

Bud McCully d i d  n o t  r e spond  b u t  was i r r i t a t e d  by t h e  manner i n  

which h i s  s ister  Pamela was t a p p i n g  t h e  broken  cue  s t i c k  on t h e  

car .  H e  t o l d  h e r  to  s t o p  and walked away. 

A t  t h i s  p o i n t  t h e  f a c t s  a r e  c o n f l i c t i n g .  The s i t u a t i o n  began 

t o  move r a p i d l y .  S e v e r a l  w i t n e s s e s  t e s t i f i e d  t h a t  C a r t w r i g h t  

t h r e a t e n e d  Pamela McCully; s t a t i n g  "you have g o t  twen ty - fou r  

h o u r s  t o  l i v e . "  P a t  McCully t h e n  app roached  t h e  c a r  and 

c h a s t i s e d  C a r t w r i g h t  f o r  t a l k i n g  to h i s  sister t h a t  way. P a t  

McCully t e s t i f i e d  t h a t  he t h e n  h i t  C a r t w r i g h t  i n  t h e  j a w  w i t h  h i s  

r i g h t  f i s t .  C a r t w r i g h t  r e p o r t e d l y  s a i d ,  " d o n ' t  h i t  m e  P a t . "  The 

. 2 2  c a l i b e r  r i f l e  t h a t  had p r e v i o u s l y  been  p o i n t i n g  toward t h e  

f l o o r b o a r d  was p o i n t i n g  o u t  t h e  window. A s t r u g g l e  e n s u e d .  Both  

P a t  and Pam McCully were h o l d i n g  on to t h e  b a r r e l .  The b a r r e l  

was " t i p p e d  up" and P a t  McCully was s h o t  i n  t h e  s tomach .  A f t e r  

b e i n g  s h o t  he s c r ambled  i n t o  t h e  h o u s e .  Then,  a c c o r d i n g  to 

t e s t i m o n y  of  Re tha  McCully, "he  [ C a r t w r i g h t ]  j u s t  t u r n e d  t h e  gun 

o n  Pam and s h o t  h e r . "  She was n o t  h o l d i n g  on  to t h e  b a r r e l  when 

s h e  was s h o t .  Re tha  McCully f u r t h e r  t e s t i f i e d  t h a t  when Pamela 

was s h o t  " h e r  neck  went back  and s h e  k ind  of  s t a g g e r e d  forward  

and t h e n  he s h o t  a g a i n  and s h e  slumped down on h i s  arm b e c a u s e  he 

had h i s  arm o u t  t h e  window." Blood s t a i n s  were found on  t h e  

d e f e n d a n t ' s  l e f t  s h i r t  s l e e v e ,  on  a  b l a n k e t  used t o  c o v e r  t h e  c a r  

s e a t ,  and on  t h e  s i d e  of t h e  d e f e n d a n t ' s  c a r  d o o r .  A f o r e n s i c  

s c i e n t i s t  t e s t i f i e d  t h a t  a l l  t h r e e  b lood  samples  were c o n s i s t e n t  

w i t h  Pamela McCul ly ' s  b lood  t y p e .  

Pamela ' s d e a t h  was i n s t a n t a n e o u s .  The b u l l e t  t r a n s e c t e d  t h e  

u p p e r  p o r t i o n  of  t h e  s p i n a l  c o r d .  The d e f e n d a n t ' s  r i f l e  was 

l o a d e d  w i t h  . 2 2  c a l i b e r  h o l l o w  p o i n t  or "dum dum" b u l l e t s .  

Acco rd ing  t o  t e s t i m o n y  " a  h o l l o w  p o i n t  b u l l e t ,  when s t r i k i n g  



bone ,  t e n d s  to mushroom and f r a g m e n t .  . .and i n  t h i s  case t h e r e  

was a n  e x t e n s i v e  f r a g m e n t a t i o n  o f  t h e  b u l l e t  s t r u c t u r e  ." 
A p p r o x i m a t e l y  30 f r a g m e n t s  of l e a d  were removed from t h e  neck 

area.  

An i n s t a n t  l a t e r ,  Mike McCully came o u t  of t h e  house  w i t h  a 

.308 c a l i b e r  r i f l e .  H e  aimed t h e  r i f l e  b u t  R e t h a  McCully pushed 

h i s  a i m  i n t o  t h e  a i r  as he f i r e d .  A n e i g h b o r  t e s t i f i e d  t h a t  

a f t e r  h e a r i n g  o n e  l o u d  s h o t  from a h e a v y - c a l i b e r  r i f l e ,  he h e a r d  

a n o t h e r  v o l l e y  of  small c a l i b e r  f i r e ;  t h i s  b e i n g  C a r t w r i g h t  who 

s t o p p e d  a t  t h e  c a t t l e  gua rd  on h i s  way o u t  t o  f i r e  back  a t  t h e  

h o u s e .  I n v e s t i g a t o r s  found . 2 2  c a l i b e r  s h e l l  c a s i n g s  on t h e  

g round  n e a r  t h e  c a t t l e  g u a r d .  

The d e f e n d a n t ' s  v e r s i o n  of t h e  i n c i d e n t  v a r i e s .  The de fen -  

d a n t  t e s t i f i e d  t h a t  he  d i d  n o t  t h r e a t e n  Pamela  McCully w i t h  t h e  

s t a t e m e n t  t h a t  s h e  had t w e n t y - f o u r  h o u r s  t o  l i v e ;  r a t h e r  he  

s t a t e d  " s h e  had t w e n t y - f o u r  h o u r s  t o  g e t  my r i f l e s  back  and I was 

g o i n g  to  t h e  s h e r i f f  ." C a r t w r i g h t  f u r t h e r  t e s t i f i e d  t h a t  when 

P a t  McCully app roached  t h e  car he had a p i s t o l  i n  h i s  l e f t  hand .  

H e  a lso  s a i d  t h a t  he  saw Mike McCully w i t h  a r i f l e  p r i o r  to t h e  

s h o o t i n g .  C a r t w r i g h t  became " s c a r e d "  and he t o l d  Pamela  t h a t  he  

"was g e t t i n g  t h e  h e l l  o u t  o f  t h e r e  ." Pamela  r e s p o n d e d ,  " t h e  h e l l  

you  a r e . "  Then t h e  s t r u g g l e  f o r  h i s  . 2 2  c a l i b e r  r i f l e  e n s u e d .  

The d e f e n d a n t  t e s t i f i e d  t h a t  he  a t t e m p t e d  t o  d r i v e  away b u t  t h e  

car  was s p i n n i n g  i n  t h e  mud. H e  d i d  n o t  remember f i r i n g  any 

s h o t s  b u t  he  reca l l s  empty c a s i n g s  h i t t i n g  him i n  t h e  f a c e .  H e  

f u r t h e r  t e s t i f i e d  t h a t  t h e  s t o c k  of t h e  gun w a s  s t u c k  i n  t h e  

s t e e r i n g  whee l  as he was d r i v i n g  n e a r  t h e  ca t t le  gua rd  and t w o  

s h o t s  went  o f f .  

A f t e r  l e a v i n g  t h e  McCully r e s i d e n c e  C a r t w r i g h t  s t o p p e d  h i s  

car  n e a r  a g r a v e l  p i t  l o c a t e d  3/4 o f  a m i l e  from t h e  T r e g o  s t o r e .  

C a r t w r i g h t  t e s t i f i e d  t h a t  he  s t o p p e d  b e c a u s e  he had to "go to t h e  

ba th room rea l  bad ."  The S t a t e  o f f e r e d  a n o t h e r  e x p l a n a t i o n  f o r  

t h e  s t o p  a t  t h e  g r a v e l  p i t ;  t h a t  t h e  d e f e n d a n t  s t o p p e d  t o  s h o o t  

h i s  own car i n  a n  a t t e m p t  t o  c o n f u s e  t h e  i s s u e s .  The d e f e n d a n t ' s  



car s u s t a i n e d  a s h a t t e r e d  f r o n t  p a s s e n g e r  window and a  h o l e  i n  

t h e  l e f t  rear s e c t i o n  of  t h e  r o o f .  Two b a l l i s t i c s  e x p e r t s  

t e s t i f i e d  t h a t  t h e  h o l e  i n  t h e  roo f  was caused  by a .22 c a l i b e r  

b u l l e t .  F u r t h e r m o r e ,  two s p e n t  .22 c a l i b e r  c a r t r i d g e s  were found 

b y  t h e  g r a v e l  p i t .  T e s t i n g  showed t h a t  t h e s e  had b e e n  f i r e d  from 

C a r t w r i g h t l s  r i f l e .  

A small p i l e  of  g l a s s  was found a b o u t  3/4 o f  a m i l e  from t h e  

g r a v e l  p i t .  I t  was a n a l y z e d  and compared to g l a s s  s a m p l e s  t a k e n  

f rom t h e  window and i n t e r i o r  o f  C a r t w r i g h t l s  car .  The t w o  

s a m p l e s  had i d e n t i c a l  c h e m i c a l  and p h y s i c a l  p r o p e r t i e s .  The 

S t a t e  c o n t e n d s  t h a t  C a r t w r i g h t  l e f t  t h e  g r a v e l  p i t ,  went  f u r t h e r  

down t h e  road  and s h o t  h i s  own window o u t .  N o  g l a s s  was found a t  

t h e  McCully r e s i d e n c e  . 
S h o r t l y  a f t e r  t h e  i n c i d e n t  t h e  d e f e n d a n t  t u r n e d  h i m s e l f  o v e r  

t o  t h e  Eu reka  p o l i c e ;  h e  w a s  " s c a r e d "  and t h o u g h t  t h e  McCullys  

would be coming a f t e r  him. A t  t h e  p o l i c e  s t a t i o n  t h e  d e f e n d a n t  

made a t a p e d  s t a t e m e n t  t o  Deputy County A t t o r n e y  Shaun Thompson 

and D e t e c t i v e  Rodney Deboer .  P r i o r  to  making t h e  s t a t e m e n t ,  

C a r t w r i g h t  was in formed o f  h i s  "Miranda r i g h t s , "  s i g n e d  a  w a i v e r ,  

and  answered  q u e s t i o n s  f o r  t h e  i n v e s t i g a t o r s  . 
The d e f e n d a n t  raises t h r e e  i s s u e s :  (1) w h e t h e r  t h e  D i s t r i c t  

C o u r t  e r r e d  i n  f a i l i n g  t o  s u p p r e s s  s t a t e m e n t s  made to i n v e s t i g a -  

to rs  s h o r t l y  a f t e r  t h e  i n c i d e n t ;  ( 2 )  w h e t h e r  t h e  D i s t r i c t  C o u r t  

e r r e d  by r e f u s i n g  t h e  d e f e n d a n t ' s  o f f e r e d  j u r y  i n s t r u c t i o n s  on 

s e l f - d e f e n s e ;  and ( 3 )  w h e t h e r  it was p r o p e r  f o r  t h e  D i s t r i c t  

C o u r t  t o  r e f u s e  o f f e r e d  c h a r a c t e r  e v i d e n c e  of t h e  v i c t i m  and h e r  

f  arni ly .  

The d e f e n d a n t  claims t h a t  c e r t a i n  p o r t i o n s  of  t h e  tape- 

r e c o r d e d  s t a t e m e n t  made by him s h o r t l y  a f t e r  t h e  s h o o t i n g  s h o u l d  

n o t  have  been  a l l o w e d  to  impeach h i s  t e s t i m o n y .  A p p a r e n t l y  t h e  

S t a t e  was conce rned  o f  p o s s i b l e  Miranda  v i o l a t  i o n s .  I n  Miranda 

v .  A r i z o n a  ( 1 9 6 6 ) ,  384 U.S. 436,  8 6  S.Ct .  1602 ,  1 6  L.Ed.2d 694 ,  

t h e  U n i t e d  S t a t e s  Supreme C o u r t  r u l e d  t h a t  i f  an  a c c u s e d  a s k s  to 

c o n s u l t  w i t h  an  a t t o r n e y ,  p o l i c e  q u e s t i o n i n g  mus t  s t o p .  I n  t h i s  



case it is u n c l e a r  w h e t h e r  t h e  d e f e n d a n t  e f f e c t i v e l y  a s s e r t e d  h i s  

r i g h t  to  c o u n s e l  d u r i n g  t h e  i n t e r r o g a t i o n ;  and i f  he  d i d ,  it is 

e q u a l l y  u n c l e a r  w h e t h e r  or  n o t  he  waived t h a t  r i g h t .  A t  a 

s u p p r e s s i o n  h e a r i n g  on t h i s  matter,  t h e  D i s t r i c t  C o u r t  r u l e d  t h a t  

t h e  d e f e n d a n t  d i d  n o t  e f f e c t i v e l y  asser t  h i s  r i g h t  to c o u n s e l ,  

and "assuming  a r g u e n d o  t h a t  t h e  d e f e n d a n t  e f f e c t i v e l y  a s s e r t e d  

h i s  r i g h t  t o  c o u n s e l ,  he waived h i s  r i g h t  to c o u n s e l  by d e s i r i n g  

to  p r o c e e d  w i t h  t h e  i n t e r v i e w . "  However, w e  need n o t  a d d r e s s  

t h e s e  i s s u e s  b e c a u s e  t h e  t a p e d  s t a t e m e n t  was n o t  used f o r  t h e  

p r o s e c u t i o n ' s  c a s e - i n - c h i e f .  V a r i o u s  p o r t i o n s  were used b u t  o n l y  

f o r  impeachment p u r p o s e s .  T h i s  is a c r i t i c a l  d i s t i n c t i o n  which 

w i l l  become e v i d e n t  s h o r t l y .  F i r s t ,  it is n e c e s s a r y  to show how 

t h e  t a p e d  s t a t e m e n t  was used .  

The d e f e n d a n t  t e s t i f i e d  t h a t  he  d i d  n o t  r eca l l  when t h e  

p a s s e n g e r  window o f  h i s  car was s h a t t e r e d .  The p r o s e c u t i o n  

p l a y e d  t h e  £01-lowing p o r t i o n  of  t h e  t a p e d  s t a t e m e n t :  

"A. I w a s  t a k i n g  o f f  a s  it happened and I had 
my .22 a u t o m a t i c  l i k e  t h i s ,  and I g rabbed  l i k e  
t h a t ,  and I t u r n e d  and t h a t ' s  when my window 
w e n t  o u t . "  

Tes t i inony  of  t h e  d e f e n d a n t  i n d i c a t e d  t h a t  Mike McCully came 

o u t  o f  t h e  house  w i t h  a  r i f l e  d u r i n g  t h e  s t r u g g l e  f o r  h i s  .22 

c a l i b e r  r i f l e .  Two p o r t i o n s  of  t h e  t a p e d  s t a t e m e n t  were p l a y e d  

which  showed t h a t  he  was f i r s t  aware of  Mike McCully w i t h  t h e  

r i f l e  when he w a s  l e a v i n g ,  a f t e r  t h e  s h o o t i n g  had t a k e n  p l a c e .  

"A. I t h i n k  Pam was hang ing  on to t h e  window 
p a r t  -- y e a h ,  my window p a r t ;  my window was 
r o l l e d  down and s h e  was hang ing  on  t h e r e .  I 
f i r e d  o n c e  or twice t h e n  when I was l e a v i n g ,  
and I went  down and I s e e n  t h e  o t h e r  b r o t h e r  
come o u t  w i t h  a r i f l e  w i t h  a s c o p e  on and I 
f i r e d  o n c e  o r  t w i c e  a g a i n  t h a t  way. 

"Q. H i s  name is P a t ?  A. P a t .  

"Q. And -- A. B lond -ha i r ed  guy,  and t h e  
o t h e r  b r o t h e r ' s  name is Mike,  and Mike,  he  r a n  
b a c k  to t h e  house  and he  -- a s  I was g o i n g  
down t h e  h i l l  f rom t h e  h o u s e ,  he  come o u t  w i t h  
a r i f l e  w i t h  a scope on it c a u s e  I l o o k e d  l i k e  
t h a t  and h e ' s  g o i n g  l i k e  t h i s . "  

The d e f e n d a n t  a lso t e s t i f i e d  t h a t  he  h e a r d  a l o u d  s h o t  j u s t  



a f t e r  he  s a w  Mike McCully w i t h  t h e  r i f l e .  The f o l l o w i n g  p o r t i o n  

was used  i n  r e b u t t a l .  

"Q. Which b r o t h e r ?  A. Mike. 

"Q. O t h e r  t h a n  y o u r  r i f l e  b e i n g  f i r e d ,  d o  you 
r eca l l  any  o t h e r  weapons b e i n g  f i r e d ?  A. 
NO.  'I 

F i n a l l y ,  t h e  d e f e n d a n t  t e s t i f i e d  t h a t  he d i d  n o t  honk h i s  

h o r n  when he d r o v e  i n t o  t h e  y a r d .  The f o l l o w i n g  p o r t i o n  of t h e  

t a p e d  s t a t e m e n t  i n d i c a t e s  o t h e r w i s e .  

"Q. When you p u l l e d  up, d i d  you beep y o u r  
h o r n  o r  some th ing?  A.  R i g h t .  

"Q. You beeped y o u r  h o r n ?  A .  Y e s .  

"Q. About how many t i m e s  d i d  you beep y o u r  
h o r n ?  A.  T h r e e  -- a b o u t  t w o  t i m e s . "  

After t h e  p r e c e d i n g  p o r t i o n s  of  t h e  s t a t e m e n t  were a d m i t t e d  

t h e  e n t i r e  s t a t e m e n t  was p l a y e d  to t h e  j u r y  a t  t h e  r e q u e s t  of t h e  

d e f e n s e .  The r e c o r d  makes c lear  t h a t  t h e  o b j e c t i o n  of t h e  de fen -  

d a n t  was l i m i t e d  to o n l y  t h o s e  p o r t i o n s  of  t h e  s t a t e m e n t  se t  o u t  

above .  

T h i s  C o u r t  h a s  f o l l o w e d  t h e  r u l e  of t w o  U n i t e d  S t a t e s  Supreme 

C o u r t  cases. F i r s t ,  i n  Harris v.  New York ( 1 9 7 0 ) ,  4 0 1  U.S. 222,  

9 1  S .Ct .  6 4 3 ,  28 L.Ed.2d 1, t h e  C o u r t  h e l d  t h a t  a l t h o u g h  e v i -  

d e n c e  is i n a d m i s s i b l e  i n  t h e  p r o s e c u t i o n ' s  c a s e - i n - c h i e f  because  

o f  Miranda  v i o l a t i o n s ,  s u c h  e v i d e n c e  is n o t  b a r r e d  f o r  a l l  

p u r p o s e s .  I n  Harris,  t h e  d e f e n d a n t  had made s t a t e m e n t s  to t h e  

p o l i c e  a f t e r  b e i n g  t a k e n  i n t o  c u s t o d y .  A t r a n s c r i p t  of t h e  

s t a t e m e n t  shows t h a t  he  w a s  n o t  in formed of  h i s  r i g h t  to c o u n s e l .  

The p r o s e c u t i o n  conceded  t h e  Miranda  v i o l a t i o n  b u t  s t i l l  used 

t h e  s t a t e m e n t  f o r  impeachment p u r p o s e s .  The C o u r t  i n  u p h o l d i n g  

t h e  c o n v i c t i o n  s t a t e d  : 

"Miranda b a r r e d  t h e  p r o s e c u t i o n  from making 
i t s  case w i t h  s t a t e m e n t s  of a n  accused  made 
w h i l e  i n  c u s t o d y  p r i o r  to h a v i n g  o r  e f f e c -  
t i v e l y  w a i v i n g  c o u n s e l .  I t  d o e s  n o t  f o l l o w  
f rom Miranda t h a t  e v i d e n c e  i n a d m i s s i b l e  
a g a i n s t  a n  a c c u s e d  i n  t h e  p r o s e c u t i o n ' s  case- 
i n - c h i e f  is b a r r e d  f o r  a l l  p u r p o s e s ,  p r o v i d e d  
o f  c o u r s e  t h a t  t h e  t r u s t w o r t h i n e s s  of  t h e  e v i -  
d e n c e  s a t i s f i e s  l e g a l  s t a n d a r d s . "  Harris,  4 0 1  
U.S. a t  224.  

T h e r e  is a v e r y  good r e a s o n  f o r  s u c h  a r u l e .  The Miranda  



s h i e l d  s h o u l d  n o t  allow a n  accused  t o  c o m m i t  p e r j u r y .  A s  t h e  

C o u r t  n o t e d :  " [el v e r y  c r i m i n a l  d e f e n d a n t  is p r i v i l e g e d  t o  t e s t i f y  

i n  h i s  own d e f e n s e ,  o r  r e f u s e  t o  do so. But  t h a t  p r i v i l e g e  can- 

n o t  be c o n s t r u e d  t o  i n c l u d e  t h e  r i g h t  to c o m m i t  p e r j u r y . "  

Har r i s ,  401  U.S. a t  225. 

Thus  Harris a l l o w s  t h e  u se  of  s t a t e m e n t s  made by a n  accused  

f o r  impeachment p u r p o s e s  n o t w i t h s t a n d i n g  Miranda  v i o l a t i o n s .  Of 

c o u r s e  t h e r e  is a d a n g e r  h e r e .  What is to p r e v e n t  police 

i n v e s t i g a t o r s  f rom w i l l f  u l l y  v i o l a t i n g  t h e  p r i n c i p l e s  of  Mi randa ,  

knowing t h a t  e v i d e n c e  o b t a i n e d  c a n  s t i l l  be used f o r  impeachment?  

Harris t ouched  on  t h i s  p rob l em w i t h  t h e  l a n g u a g e :  " p r o v i d e d  of 

c o u r s e  t h a t  t h e  t r u s t w o r t h i n e s s  of  t h e  e v i d e n c e  s a t  i s £  ies l e g a l  

s t a n d a r d s . "  Harris,  401  U.S. a t  224.  The Supreme C o u r t  a d d r e s s e d  

t h e  i s s u e  i n  t h e  l a t e r  case of Oregon v. Hass ( 1 9 7 5 ) r  420  U.S. 

714 ,  9 5  S .C t .  1215 ,  4 3  L.Ed.2d 570.  T h e r e  t h e  C o u r t  r e s t a t e d  

t h e  r u l e  o f  Harris and went  on to  s a y  " [ i l f ,  i n  a  g i v e n  case, t h e  

o f f i c e r ' s  c o n d u c t  amounts  t o  a b u s e ,  t h a t  case, l i k e  t h o s e  

i n v o l v i n g  c o e r c i o n  o r  d u r e s s ,  may be t a k e n  care of  when it a r i ses  

measured  b y  t h e  t r a d i t i o n a l  s t a n d a r d s  f o r  e v a l u a t i n g  vo lun -  

t a r i n e s s  and t r u s t w o r t h i n e s s . "  Hass, 420 U.S. a t  723.  Thus,  

Hass r e f i n e d  Harris by e m p h a s i z i n g  t h e  s a f e g u a r d .  The r u l e  of 

Harris  w i l l  n o t  allow c o e r c i o n  o r  d u r e s s  on t h e  p a r t  of p o l i c e  

i n v e s t i g a t o r s .  

A s  n o t e d  a b o v e ,  t h i s  C o u r t  h a s  a d o p t e d  t h e  r a t i o n a l e  of 

Harr is  and Hass and is n o t  p e r s u a d e d  t o  change  a sound r u l e .  I n  

S t a t e  v. Smi th  ( 1 9 7 5 ) ,  1 6 8  Mont. 9 3 ,  5 4 1  P.2d 351 ,  we c i t e d  and 

a g r e e d  w i t h  b o t h  Harris and Hass. W e  r e a f f i r m e d  o u r  p o s i t i o n  i n  

t h e  l a t e r  case of S t a t e  v.  Buckley  ( 1 9 7 6 ) ,  1 7 1  Mont. 238,  557  

P.2d 283 ,  where  w e  u p h e l d  t h e  u s e  of  t e s t i m o n y  a t  a p r e t r i a l  

s u p p r e s s i o n  h e a r i n g  to  impeach t h e  d e f e n d a n t  a t  t r i a l .  

The d e f e n d a n t  claims t h a t  t h e  s t a t e m e n t s  g i v e n  s h o r t l y  a f t e r  

t h e  s h o o t i n g  d i d  n o t  meet s t a n d a r d s  of t r u s t w o r t h i n e s s  f o r  

s e v e r a l  r e a s o n s ;  " t h e  d e f e n d a n t  had j u s t  a r r i v e d  f rom t h e  

McCul lys .  He had b l o o d  on  h i s  s h i r t .  H e  had g l a s s  s p l a t t e r e d  



o v e r  h i m s e l f  and h i s  car and he t h o u g h t  t h a t  t h e  McCullys would 

b e  coming a f t e r  him." However, t h e s e  f a c t s  d o  n o t  s u g g e s t  

p r e s s u r e  " g r e a t e r  t h a n  t h a t  on any  p e r s o n  i n  l i k e  c u s t o d y  o r  

u n d e r  i n q u i r y  by any  i n v e s t i g a t i n g  o f f i c e r . "  Hass, 420 U.S. a t  

7 2 3 .  F u r t h e r m o r e ,  t h e r e  are no f a c t s  i n  t h i s  case to s u g g e s t  any 

c o e r c i o n  o r  d u r e s s .  The d e f e n d a n t  came w i l l i n g l y  to t h e  Eureka  

p o l i c e  s t a t i o n .  H e  w a s  r e a d  h i s  Miranda  r i g h t s  and s i g n e d  a 

w a i v e r .  H e  a g r e e d  t o  make a  s t a t e m e n t .  H e  was t o l d  t h a t  he 

c o u l d  s t o p  a t  any  t i m e .  The i n v e s t i g a t i n g  o f f i c e r s  were v e r y  

c a r e f u l  t o  make s u r e  t h a t  he  u n d e r s t o o d  h i s  r i g h t s .  

The d e f e n d a n t  seems t o  be p l a c i n g  p r i m a r y  e m p h a s i s  on a 

r e c e n t  case which h o l d s  t h a t  o n c e  a s u s p e c t  i n v o k e s  h i s  r i g h t  to 

c o u n s e l  , q u e s t i o n i n g  mus t  s t o p .  T h i s  case is Edwards v. 

A r i z o n a  ( 1 9 8 1 ) ,  U.S. , 1 0 1  S.Ct .  1880 ,  68 L.Ed.2d 3 7 8 .  

I n  Edwards t h e  d e f e n d a n t  was a r r e s t e d ,  t a k e n  to police head- 

q u a r t e r s ,  and in formed of  h i s  Miranda  r i g h t s .  H e  a g r e e d  to sub- 

m i t  to  q u e s t i o n i n g  and l e a r n e d  t h a t  a n o t h e r  s u s p e c t  had 

i m p l i c a t e d  him. H e  t h e n  gave  a t a p e d  s t a t e m e n t  d e n y i n g  any 

i n v o l v e m e n t .  Then he s o u g h t  t o  make a d e a l .  N e g o t i a t i o n s  b roke  

down and Edwards r e q u e s t e d  a n  a t t o r n e y  b e f o r e  any  d e a l  was made. 

The n e x t  morn ing ,  a f t e r  l i s t e n i n g  t o  t h e  t a p e d  s t a t e m e n t  of t h e  

s u s p e c t  who had i m p l i c a t e d  him, Edwards a d m i t t e d  i n v o l v e m e n t  i n  

t h e  crime. The t r i a l  c o u r t  a d m i t t e d  t h e  c o n f e s s i o n  as e v i d e n c e  

and  Edwards was c o n v i c t e d .  The A r i z o n a  Supreme C o u r t  u p h e l d  t h e  

c o n v i c t i o n  f i n d i n g  t h a t  t h e  w a i v e r  and c o n f e s s i o n  were volun-  

t a r i l y  and knowing ly  made. The U n i t e d  S t a t e s  Supreme C o u r t  

r e v e r s e d .  

The d e f e n d a n t ' s  r e l i a n c e  on Edwards is i l l - f o u n d e d .  The case 

d o e s  n o t  create a new r u l e  to c a s t  d o u b t  on t h e  h o l d i n g s  of 

Harris and Hass. Edwards restates t h e  r u l e  of Miranda ;  t h a t  i f  

a n  i n d i v i d u a l  r e q u e s t s  a n  a t t o r n e y ,  q u e s t i o n i n g  mus t  s t o p .  The 

case g o e s  on to a d d r e s s  t h e  q u e s t i o n  of w a i v e r ,  h o l d i n g  t h a t  " a  

v a l i d  w a i v e r  o f  t h a t  r i g h t  c a n n o t  be e s t a b l i s h e d  by showing o n l y  

t h a t  he  r e sponded  t o  f u r t h e r  c u s t o d i a l  i n t e r r o g a t i o n  e v e n  i f  he  



h a s  been  a d v i s e d  o f  h i s  r i g h t s . "  Edwards ,  1 0 1  S .Ct .  a t  1884 .  

Thus  t h e  i n t e r r o g a t i o n  mus t  cease " u n l e s s  t h e  a c c u s e d  h i m s e l f  

i n i t i a t e s  f u r t h e r  communica t ion ,  e x c h a n g e s  o r  c o n v e r s a t i o n s  w i t h  

t h e  p o l i c e . "  Edwards ,  1 0 1  S.Ct.  a t  1885 .  

I t  is c l e a r  t h a t  t h e  U n i t e d  S t a t e s  Supreme C o u r t  d i d  n o t  

i n t e n d  to  change  t h e  r u l e  of H a r r i s  or Hass, r a t h e r  t h e y  i n t e n d e d  

t o  d e v i s e  and d e f i n e  a t es t  c o n c e r n i n g  w a i v e r  of t h e  r i g h t  to 

c o u n s e l .  The q u e s t i o n  b e f o r e  t h i s  C o u r t  is n o t  a w a i v e r  q u e s t i o n  

and w e  do  n o t  i n t i m a t e  a n  answer  to any  s u c h  q u e s t i o n .  Edwards 

is o f  no h e l p .  Harris and Hass  and o u r  own c a s e s  of Smi th  and 

Buck ley  are on p o i n t .  The D i s t r i c t  C o u r t  d i d  n o t  err by a l l o w i n g  

p o r t i o n s  of  t h e  s t a t e m e n t  f o r  impeachment.  

Nex t  t h e  d e f e n d a n t  claims he was e n t i t l e d  t o  j u r y  i n s t r u c -  

t i o n s  on s e l f - d e f e n s e .  D e f e n d a n t  c o r r e c t l y  c i tes  t h e  fundamen ta l  

r u l e  found i n  Buck ley ,  t h a t  " t h e  d i s t r i c t  c o u r t  s i n s t r u c t i o n s  

mus t  c o v e r  e v e r y  i s s u e  or  t h e o r y  hav ing  s u p p o r t  i n  t h e  e v i d e n c e ,  

and t h e  i n q u i r y  of  t h e  d i s t r i c t  c o u r t  mus t  o n l y  be w h e t h e r  o r  n o t  

a n y  e v i d e n c e  e x i s t s  i n  t h e  r e c o r d  t o  w a r r a n t  an i n s t r u c t i o n .  . .I1 

Buck ley ,  1 7 1  Mont. a t  242 ,  557 P.2d a t  285; S t a t e  v .  Gopher 

( 1 9 8 1 )  , Mont . , 6 3 3  P.2d 1195 ,  38 S t .Rep .  1521 ;  S t a t e  v.  

S o r e n s o n  ( 1 9 8 0 ) ,  ---- Mont . ---- , 619 P.2d 1 1 8 5 ,  37 S t .Rep .  

1834;  S t a t e  v. Bous laugh  ( 1 9 7 8 ) ,  1 7 6  Mont. 78 ,  576  P.2d 261.  The 

Montana l e g i s l a t u r e  h a s  s t a t u t o r i l y  a d o p t e d  r u l e s  f o r  t h e  d e f e n s e  

of s e l f  d e f e n s e  or more a c c u r a t e l y ,  j u s t i f i a b l e  u s e  of f o r c e .  A s  

a g e n e r a l  r u l e ,  

"A p e r s o n  is j u s t i f i e d  i n  t h e  u s e  of f o r c e  or 
t h r e a t  to u s e  f o r c e  a g a i n s t  a n o t h e r  when and 
t o  t h e  e x t e n t  t h a t  he  r e a s o n a b l y  b e l i e v e s  t h a t  
s u c h  c o n d u c t  is n e c e s s a r y  to d e f e n d  h i m s e l f  or 
a n o t h e r  a g a i n s t  such  o t h e r ' s  imminent  u s e  of 
u n l a w f u l  f o r c e .  However, he  is j u s t i f i e d  i n  
t h e  u s e  o f  f o r c e  l i k e l y  t o  c a u s e  d e a t h  or 
s e r i o u s  b o d i l y  harm o n l y  i f  he  r e a s o n a b l y  
b e l i e v e s  t h a t  s u c h  f o r c e  is n e c e s s a r y  to p re -  
v e n t  imminent  d e a t h  o r  s e r i o u s  b o d i l y  harm to 
h i m s e l f  o r  a n o t h e r  o r  to p r e v e n t  t h e  com- 
m i s s i o n  o f  a f o r c i b l e  f e l o n y . "  S e c t  i o n  
45-3-102, MCA. 

However t h e  u s e  of  f o r c e  d e s c r i b e d  above  is n o t  a v a i l a b l e  to 

a n  a g g r e s s o r .  I f  a n  i n d i v i d u a l  is an  a g g r e s s o r  t h e  f o l l o w i n g  



r u l e  a p p l i e s .  

"The j u s t i f i c a t i o n  d e s c r i b e d  i n  45-3-102 
t h r o u g h  45-3-104 is n o t  a v a i l a b l e  to a p e r s o n  
who : 

" ( 1 )  is a t t e m p t i n g  to commit,  c o m m i t t i n g ,  or 
e s c a p i n g  a f t e r  t h e  commission of a f o r c i b l e  
f e l o n y ;  or  

" ( 2 )  p u r p o s e l y  or knowing ly  p r o v o k e s  t h e  u s e  
o f  f o r c e  a g a i n s t  h i m s e l f ,  u n l e s s ;  

" ( a )  s u c h  f o r c e  is s o  g r e a t  t h a t  he  
r e a s o n a b l y  b e l i e v e s  t h a t  he  is i n  imminent  
d a n g e r  o f  d e a t h  o r  s e r i o u s  b o d i l y  harm and 
t h a t  he  h a s  e x h a u s t e d  e v e r y  r e a s o n a b l e  means 
t o  e s c a p e  s u c h  d a n g e r  o t h e r  t h a n  t h e  u s e  of 
f o r c e  which is l i k e l y  to  c a u s e  d e a t h  or  
s e r i o u s  b o d i l y  harm to t h e  a s s a i l a n t ;  or  

"(b) i n  good f a i t h ,  he w i t h d r a w s  from p h y s i -  
c a l  c o n t a c t  w i t h  t h e  a s s a i l a n t  and i n d i c a t e s  
c l e a r l y  t o  t h e  a s s a i l a n t  t h a t  he  d e s i r e s  to 
w i t h d r a w  and t e r m i n a t e  t h e  u s e  of  f o r c e  b u t  
t h e  a s s a i l a n t  c o n t i n u e s  or resumes  t h e  u s e  of 
f o r c e . "  S e c t i o n  45-3-1051 MCA. 

The Commiss ion ' s  comments to 45-3-105 make it clear t h a t  " t h e  

p r e c e d i n g  s e c t i o n s  of  t h i s  c h a p t e r  h a s  assumed t h a t  t h e  p e r s o n  

u s i n g  f o r c e .  . . h a s  n o t  o t h e r w i s e  p rovoked  s u c h  f o r c e .  T h i s  sec -  

t i o n  c o n c e r n s  t h e  much more l i m i t e d  r i g h t  which a p e r s o n  h a s  to 

d e f e n d  h i m s e l f ,  when he h a s  commit ted a n  u n l a w f u l  act or o t h e r -  

w i s e  p rovoked  t h e  u se  of f o r c e  ." 
The f a c t s  i n  t h i s  case c l e a r l y  i n d i c a t e  t h a t  t h e  d e f e n d a n t  

was an  a g g r e s s o r .  A f t e r  f i n d i n g  h i s  guns  had been  t a k e n  he  d r o v e  

f i f t y  m i l e s  w i t h  a l o a d e d  .22 c a l i b e r  r i f l e .  B e f o r e  l e a v i n g  he  

t o l d  a  h o u s e g u e s t  t h a t  "he  w a s  g o i n g  to go up t h e r e  and g e t  h i s  

g u n s  and s h o o t  h e r . "  While  a t  t h e  McCully r e s i d e n c e  he  

t h r e a t e n e d  Pamela McCully by s t a t i n g  "you have 24 h o u r s  to l i v e . "  

These  f a c t s  c e r t a i n l y  e s t a b l i s h  t h e  d e f e n d a n t  as a n  a g g r e s s o r ,  

c o n s e q u e n t l y  t h e  a£  f  i r m a t i v e  d e f e n s e  of  j u s t i f i a b l e  u s e  of f o r c e  

would a p p l y  o n l y  i n  t w o  s i t u a t i o n s .  F i r s t ,  i f  s u c h  f o r c e  w a s  so 

g r e a t  t h a t  he  r e a s o n a b l y  b e l i e v e d  he  w a s  i n  d a n g e r  of d e a t h  o r  

s e r i o u s  b o d i l y  harm and he  e x h a u s t e d  e v e r y  r e a s o n a b l e  means of 

e s c a p e .  Here  t h e  d e f e n d a n t  s t a y e d  i n  h i s  c a r  w i t h  t h e  mo to r  

r u n n i n g .  H e  was p a r k e d  f o r  an  e a s y  e x i t .  Even i f  w e  assume t h e  

d e f e n d a n t  was i n  f e a r  of  h i s  l i f e  o r  b e i n g  s e r i o u s l y  i n j u r e d ,  



which seems d o u b t f u l  i n  view of t h e  f a c t  t h a t  when Pamela McCully 

was s h o t ,  a t  most  s h e  was armed w i t h  a  b roken  cue s t i c k ,  it is 

c l e a r  t h a t  he d i d  n o t  e x h a u s t  h i s  means of e s c a p e .  P r i o r  to t h e  

a c t u a l  s h o o t i n g  t h e  d e f e n d a n t  had ample o p p o r t u n i t y  to l e a v e .  I n  

h i s  own words  he was " s c a r e d "  e v e n  b e f o r e  a r r i v i n g  a t  t h e  

McCul lys ,  y e t  d u r i n g  t h e  t e n  to f i f t e e n  m i n u t e s  he w a s  t h e r e  he 

made no a t t e m p t  to l e a v e .  

Second ,  t h e  d e f e n s e  would have been  a v a i l a b l e  i f  i n  good 

f a i t h  he w i thd raws  from p h y s i c a l  c o n t a c t  and c l e a r l y  i n d i c a t e s  a 

d e s i r e  to  t e r m i n a t e  t h e  u se  of f o r c e .  C l e a r l y  t h e  f a c t s  w i l l  n o t  

s u p p o r t  t h e  d e f e n d a n t ' s  w i t h d r a w a l .  A f t e r  P a t  McCully was s h o t ,  

h e  c o u l d  have d e v o t e d  a l l  o f  h i s  e n e r g i e s  to e s c a p e  and 

w i t h d r a w a l  from t h e  f i g h t ,  r a t h e r  he  t u r n e d  t h e  gun on Pamela and 

f i r e d .  F u r t h e r m o r e ,  when he  r eached  t h e  c a t t l e  gua rd  he  f i r e d  

s e v e r a l  more s h o t s  a t  t h e  house .  Such a c t i o n s  are c e r t a i n l y  n o t  

i n d i c a t i v e  of a n  i n t e n t  to wi thdraw.  W e  f i n d  no  error  i n  t h e  

t r i a l  c o u r t ' s  r e f u s a l  to a l l o w  an  i n s t r u c t i o n  on s e l f  - d e f e n s e .  

F i n a l l y  t h e  d e f e n d a n t  a p p e a l s  t h e  t r i a l  c o u r t ' s  r e f u s a l  to 

a l l o w  e v i d e n c e  c o n c e r n i n g  t h r e a t s  made by t h e  v i c t i m s  and t h e i r  

f a m i l y .  The d e f e n d a n t ' s  o f f e r  of p roof  shows t h e  i n t e n t i o n  to 

i n t r o d u c e  t h e  f o l l o w i n g  : 

1. T h a t  Pamela McCully made t h r e a t s  toward t h e  d e f e n d a n t ,  

s t a t i n g  t h a t  s h e  was go ing  to k i l l  him; 

2 .  T h a t  he  had s e e n  Mike and P a t  McCully f i g h t i n g ,  t h a t  P a t  

was k i c k i n g  Mike i n  t h e  head and P a t  had to be r e s t r a i n e d  from 

f u r t h e r  a c t s  o f  v i o l e n c e ;  and t h a t  a t  t h a t  t i m e  P a t  a c t u a l l y  

s t e p p e d  on Pam's  f o o t  and t w i s t e d  h e r  f o o t  to t h e  p o i n t  where  you 

c o u l d  h e a r  a  snap  i n  t h e  f o o t  a r e a ;  

3 .  T h a t  a n  i n c i d e n t  o c c u r r e d  i n  a b a r  and b o t h  P a t  and Mike 

were p r e s e n t ,  t h a t  Mike made p h y s i c a l  c o n t a c t  w i t h  t h e  d e f e n d a n t  

and made t h e  comment "some day  J o e ,  some day ; "  

4 .  T h a t  t h e  day  b e f o r e  t h e  s h o o t i n g  i n c i d e n t ,  Pamela McCully 

had f o l l o w e d  him w i t h  a gun ,  s h e  was i n  h e r  c a r  and s h e  was bran-  

d i s h i n g  a gun a t  t h e  d e f e n d a n t ;  and 



5 .  T h a t  r e c e n t l y  Re tha  McCully had t h r e a t e n e d  t h e  d e f e n d a n t ,  

s a y i n g  t h a t  i f  s h e  e v e r  c a u g h t  t h e  d e f e n d a n t  w i t h  Pamela  a g a i n  

s h e  would blow h i s  head o f f  o r  have  o n e  of t h e  boys  d o  it. 

A r e c e n t  c a s e  is d i r e c t l y  on p o i n t .  I n  S t a t e  v. B r e i t e n s t e i n  

( 1 9 7 9 ) r  180  Mont. 503 ,  5 9 1  P.2d 233,  w e  had a s imi la r  s i t u a t i o n .  

The d e f e n d a n t  was c o n v i c t e d  of  a g g r a v a t e d  a s s a u l t  f o r  d r awing  a 

.22  c a l i b e r  p i s t o l  and t h r e a t e n i n g  to blow t h e  v i c t i m  " f u l l  of 

h o l e s  l i k e  a s i e v e . "  Long b e f o r e  t h i s  i n c i d e n t ,  t h e  d e f e n d a n t  

and v i c t i m  had b e e n  on p o o r  terms. The d e f e n d a n t  wanted to 

i n t r o d u c e  e v i d e n c e  of  p a s t  t h r e a t s  made by t h e  v i c t i m  and h i s  

mother - in - law.  The t r i a l  c o u r t  r e j e c t e d  t h e  e v i d e n c e  f o r  l a c k  of 

f o u n d a t i o n .  W e  a f f i r m e d .  The a p p l i c a b l e  r u l e  of  e v i d e n c e  is 

R u l e  4 0 4 ( a )  (2), Mont.R.Evid.,  which s ta tes :  

" ( a )  C h a r a c t e r  e v i d e n c e  g e n e r a l l y .  E v i d e n c e  
o f  a  p e r s o n ' s  c h a r a c t e r  or t r a i t  o f  h i s  
c h a r a c t e r  is n o t  a d m i s s i b l e  f o r  t h e  p u r p o s e  of 
p r o v i n g  t h a t  he a c t e d  i n  c o n f o r m i t y  t h e r e w i t h  
o n  a p a r t i c u l a r  o c c a s i o n ,  e x c e p t :  

" ( 2 )  C h a r a c t e r  o f  V i c t i m .  E v i d e n c e  of a pe r -  
t i n e n t  t r a i t  of  c h a r a c t e r  of  t h e  v i c t i m  of  t h e  
crime o f f e r e d  by a n  a c c u s e d ,  or  by t h e  p r o s e -  
c u t i o n  to  r e b u t  t h e  same, or e v i d e n c e  of a 
c h a r a c t e r  t r a i t  of  p e a c e f u l n e s s  of t h e  v i c t i m  
o f f e r e d  by  t h e  p r o s e c u t i o n  i n  a homic ide  case 
o r  i n  a n  a s s a u l t  c a s e  where  t h e  v i c t i m  is 
i n c a p a b l e  of  t e s t i f y i n g  to r e b u t  e v i d e n c e  t h a t  
t h e  v i c t i m  was t h e  f i r s t  a g g r e s s o r  ." 

The comments t o  t h e  r u l e s  a re  more s u c c i n c t :  " [ u ]  n d e r  

Montana case l a w  t h e  a c c u s e d  mus t  f i r s t  l a y  a f o u n d a t i o n  t h a t  he  

a c t e d  i n  s e l f  d e f e n s e  b e f o r e  he  c a n  i n t r o d u c e  e v i d e n c e  of t h e  

v i o l e n t  c h a r a c t e r  of  t h e  v i c t i m . "  An i n d i s p e n s i b l e  component to 

t h e  f o u n d a t i o n  o f  s e l f - d e f e n s e  was s t a t e d  i n  S t a t e  v. Logan 

( 1 9 7 0 ) ,  1 5 6  Mont. 48 ,  6 5 ,  473 P.2d 8 3 3 ,  842 :  " [ u l n t i l  s u c h  t i m e  

a s  d e f e n d a n t  t o o k  t h e  s t a n d  and a d m i t t e d  t h e  k i l l i n g ,  t h e  i s s u e  

o f  s e l f  d e f e n s e  was n o t  j o i n e d  a t  t h e  t r i a l .  Thus,  no  f o u n d a t i o n  

e x i s t e d  f o r  t h e  a d m i s s i o n  of  t h e  t e s t i m o n y . "  I n  t h i s  case t o o ,  

t h e  p r o p e r  f o u n d a t i o n  was a b s e n t .  The d e f e n d a n t  d i d  n o t  a d m i t  

t h e  k i l l i n g ,  r a t h e r  he  s t a t e s  t h a t  he  d o e s  n o t  remember f i r i n g  

a n y  s h o t s ,  o n l y  empty c a s i n g s  h i t t i n g  him i n  t h e  f a c e .  The t r i a l  



c o u r t  d i d  no t  e r r  i n  r e f u s i n g  t h e  o f f e r e d  c h a r a c t e r  ev idence .  

For  t h e  reasons  s t a t e d  h e r e i n ,  we a f f i r m  t h e  D i s t r i c t  C o u r t ' s  

judgment. 

u J u s t i c e  

W e  concur :  

8 d 8 .  ~4 
Chief  J u s t i c e  

/ J u s t i c e s  



Mr. Justice Frank B. Morrison, Jr., specially concurring: 

I concur in the result but not with the entire rationale 

of the majority opinion. 

With respect to Issue No. 2, concerning whether it was 

error to deny defendant's offered instruction on self- 

defense, I would reach the same result, but for a different 

reason. The defendant here did not rely upon self-defense. 

Defendant's version of the incident was that the gun accidently 

discharged. Under these circumstances, it was not error for 

the District Court to refuse the self-defense instruction. 

I take issue with the majority's position that the 

defendent was not entitled to a self-defense instruction 

because defendant was shown to be the aggressor. Under 

defendent's version of the facts, he was not the aggressor 

and would be entitled to an instruction on his theory. 

However, because he did not rely upon self-defense it was 

not error for the trial court to refuse to give such an 

instruction. 

I would affirm. 

I join in the specially concurring opinion of Justice 

Morrison: 


