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M r .  J u s t i c e  John  C.  H a r r i s o n  d e l i v e r e d  t h e  f o l l o w i n g  O p i n i o n  of 
t h e  C o u r t .  

T h i s  a p p e a l  i n v o l v e s  two compet ing  c r e d i t o r s  to F.W. 

S c h m i d t ' s  p o r t i o n  o f  a  judgment  o b t a i n e d  f rom t h e  C i t y  of 

K a l i s p e l l  . The D i s t r i c t  C o u r t  of t h e  E l e v e n t h  J u d i c i a l  D i s t r i c t  

i n  F l a t h e a d  County  o r d e r e d  t h e  a l l o c a t i o n  of t h e  judgment be pa id  

f i r s t  t o  G l a c i e r  N a t i o n a l  Bank t o  s a t i s f y  i t s  claim and t h e  

b a l a n c e  p a i d  t o  C o l o n i a l  T e r r a c e  Associates. A p p e l l a n t ,  C o l o n i a l  

T e r r a c e  A s s o c i a t e s ,  a p p e a l s  t h e  d e t e r m i n a t i o n  of  p r i o r i t y .  

T h i s  a c t i o n ,  as w i l l  be no t ed  f u r t h e r  i n  t h i s  o p i n i o n ,  is one  

o f  two a c t i o n s  now b e f o r e  t h i s  C o u r t  i n v o l v i n g  judgments  of two 

D i s t r i c t  C o u r t s  c o n c e r n i n g  c o n s t r u c t i o n  work done  by  t h e  

a p p e l l a n t .  I n  t h e  o t h e r  c a s e ,  Schmid t  e t  a l .  v .  C o l o n i a l  

T e r r a c e ,  now on a p p e a l  from t h e  F i r s t  J u d i c i a l  D i s t r i c t  of t h e  

S t a t e  of  Montana,  t h e  a p p e l l a n t s  a r e  a p p e a l i n g  a  judgment  of 

$128 , 278 , p l u s  i n t e r e s t ,  costs and a t t o r n e y  f e e s .  A s u p e r s e d e a s  

bond h a s  been  f i l e d  f o r  t h i s  amount i n  t h e  D i s t r i c t  C o u r t .  

I n  a d d i t i o n ,  t h i s  C o u r t  is c a l l e d  upon t o  d e c i d e  t h e  i s s u e  

r a i s e d  w i t h  o n l y  t h e  b r i e f s  of a p p e l l a n t .  The r e s p o n d e n t s  waived 

f i l i n g  of  b r i e f s  i n  t h e  case. 

I n  A p r i l  o f  1975 ,  S t e n e r s o n  and Schmid t  c o n t r a c t e d  w i t h  t h e  

C i t y  of  K a l i s p e l l  to  do work a t  t h e  B u f f a l o  H i l l s  Gol f  C o u r s e .  

When t h e  c i t y  r e f u s e d  to pay  f o r  work which had been  comple ted  

b u t  n o t  computed i n t o  t h e  b i d  p r i c e ,  S t e n e r s o n  and Schmid t  f i l e d  

s u i t  i n  F l a t h e a d  County.  Fo l l owing  judgment  and a p p e a l ,  on 

J u n e  3 0 ,  1981 ,  t h i s  C o u r t  remanded t h e  case to F l a t h e a d  County 

w i t h  o r d e r s  t o  e n t e r  judgment  i n  f a v o r  of S t e n e r s o n  and S c h m i d t  

i n  t h e  amount o f  $28 ,359 .21  p l u s  i n t e r e s t  ( t h e  K a l i s p e l l  

j udgment ) . 
J u s t  p r i o r  to t h e  K a l i s p e l l  judgment ,  on J u n e  22 ,  1982 ,  

C o l o n i a l  T e r r a c e  Associates o b t a i n e d  a judgment  ( t h e  He lena  

j udgmen t )  , a g a i n s t  F.W. S c h m i d t ,  Leonard Knutson and R o b e r t a  

Knutson  i n  t h e  amount o f  $128 , 2 7 8 ,  p l u s  i n t e r e s t ,  c o s t s  and 

a t t o r n e y ' s  f e e s  i n  t h e  Dis t r ic t  C o u r t  of  t h e  F i r s t  J u d i c i a l  



D i s t r i c t  o f  t h e  S t a t e  of  Montana,  i n  and f o r  t h e  County of L e w i s  

and C l a r k .  A t r a n s c r i p t  of  t h e  He lena  judgment was f i l e d  i n  

M i s s o u l a  County on J u n e  23,  1 9 8 1 ,  and i n  F l a t h e a d  County on J u n e  

2 4 ,  1981 .  On J u l y  2 ,  1 9 8 1 ,  C o l o n i a l  f i l e d  a w r i t  of e x e c u t i o n  i n  

F l a t h e a d  County .  On t h e  same day ,  J u l y  2 ,  1 9 8 1 ,  F.W. Schmid t  

i n d i v i d u a l l y  e x e c u t e d  a n o t e  i n  t h e  amount of  $10 ,532 .79  t o  

Glacier  N a t i o n a l  Bank due  December 29,  1981 .  Glacier and Schmid t  

s i g n e d  a  s e c u r i t y  a g r e e m e n t  which d e s c r i b e s  t h e  co l l a t e ra l  a s  

a s s i g n m e n t  o f  f u n d s  f rom t h e  C i t y  o f  K a l i s p e l l .  

On J u l y  1 0 ,  1 9 8 1 ,  t h e  C i t y  o f  K a l i s p e l l  d e l i v e r e d  to t h e  

c l e r k  o f  c o u r t  o f  F l a t h e a d  County t h e  sum of $37 ,788 .76  i n  

e x c h a n g e  f o r  a  s a t i s f a c t i o n  o f  judgment  i n  t h e  K a l i s p e l l  

judgment .  The f u n d s  were d e p o s i t e d  w i t h  t h e  c l e r k  of c o u r t  w i t h  

i n s t r u c t i o n s  t o  h o l d  s u b j e c t  t o  f u r t h e r  i n s t r u c t i o n s  . 
On J u l y  22 ,  1981 ,  C o l o n i a l ' s  w r i t  of e x e c u t i o n  was r e t u r n e d  

i n d i c a t i n g  t h a t  a l l  monies  due F.W. Schmid t  had b e e n  p a i d  t o  t h e  

Dis t r ic t  C o u r t  o f  F l a t h e a d  County .  On J u l y  23,  1 9 8 1 ,  C o l o n i a l  

f i l e d  a p e t i t i o n  f o r  a c h a r g i n g  o r d e r  i n  M i s s o u l a  County which is 

t h e  p r i n c i p a l  p l a c e  o f  b u s i n e s s  of  t h e  S t e n e r s o n  and Schmid t  

p a r t n e r s h i p  and where  t h e  p a r t n e r s  r e s i d e .  On t h a t  same day ,  

J u d g e  Green  of  t h e  F o u r t h  J u d i c i a l  D i s t r i c t  i n  M i s s o u l a  County 

i s s u e d  t h e  c h a r g i n g  o r d e r  p u r s u a n t  t o  s e c t i o n  35-10-505, MCA. 

The o r d e r  c h a r g e s  t h e  i n t e r e s t  of  F.W. Schmid t  i n  t h e  p a r t n e r s h i p  

o f  S t e n e r s o n  and Schmid t  and o r d e r e d  any  p r o c e e d s  t h a t  Schmid t  

m i g h t  r e c e i v e  f rom t h e  K a l i s p e l l  judgment be used to t h e  He lena  

judgment  i n  f a v o r  o f  C o l o n i a l .  

The F l a t h e a d  Dis t r ic t  C o u r t  o r d e r e d  t h a t  t h e  a l l o c a t i o n  of 

t h e  K a l i s p e l l  judgment  to F.W. Schmid t  be r e t a i n e d  by t h e  c l e r k  

of c o u r t  i n  F l a t h e a d  County and t h a t  Glacier  and C o l o n i a l  f i l e  

claims and p r o o f  o f  p r i o r i t y .  Glacier  f i l e d  i t s  claim on 

Sep t ember  3 ,  1981 ,  and C o l o n i a l  f i l e d  i t s  claim on Sep t ember  4 ,  

1981 .  

On Sep tember  3 ,  1981 ,  Schmid t ,  e t  a l . ,  f i l e d  a n o t i c e  of 

a p p e a l  i n  t h e  He lena  judgment  and a s k e d  f o r  a  s t a y  of  e x e c u t i o n  



p u r s u a n t  t o  Rule  7 ,  M.R.App.Civ.P. On O c t o b e r  6 ,  1 9 8 1 ,  Schmid t  

f i l e d  a  s u p e r s e d e a s  bond e q u a l  t o  t h e  amount of t h e  He lena  

judgment .  On November 3 ,  1 9 8 1 ,  J u d g e  Meloy of t h e  D i s t r i c t  C o u r t  

o f  t h e  F i r s t  J u d i c i a l  D i s t r i c t  i n  He l ena  d i s s o l v e d  t h e  s t a y  of 

e x e c u t i o n .  Upon a p p l i c a t i o n  t o  t h i s  C o u r t  i t  was a g a i n  s t a y e d  

and o r d e r e d  s t a y e d  u n t i l  f u r t h e r  o r d e r  of  t h i s  C o u r t .  

On December 11, 1 9 8 1 ,  t h e  D i s t r i c t  C o u r t  i n  F l a t h e a d  County 

o r d e r e d  S c h m i d t ' s  a l l o c a t i o n  of t h e  K a l i s p e l l  judgment be p a i d  to 

Glacier  N a t i o n a l  Bank, w i t h  t h e  b a l a n c e  p a i d ,  i f  any ,  t o  C o l o n i a l  

T e r r a c e  Associates. C o l o n i a l  T e r r a c e  A s s o c i a t e s  a p p e a l s .  

A p p e l l a n t  r a i s e s  s e v e n  i s s u e s  f o r  r e v i e w .  The s u b s t a n c e  of 

t h o s e  i s s u e s  is w h e t h e r  t h e  Dis t r ic t  C o u r t ' s  o r d e r  of p r i o r i t y  

w a s  e r r o n e o u s .  

P u r s u a n t  to Rule  7 ( a )  , M.R.App.Civ.P., an  a p p e l l a n t  may be 

g r a n t e d  a s t a y  of  e x e c u t i o n  of judgment  on a p p e a l  i f  t h e  D i s t r i c t  

C o u r t  a p p r o v e s  o f  a p p e l l a n t ' s  s u p e r s e d e a s  bond. Rule  6 ( a )  

M.R.App.Civ.P., r e q u i r e s  t h e  bond be e x e c u t e d  by a t  l e a s t  t w o  

s e c u r i t i e s .  Here, Schmid t  d i d  p r e s e n t  t h e  D i s t r i c t  C o u r t  w i t h  a  

s u p e r s e d e a s  bond which m e t  t h e  r e q u i r e m e n t s  of  Rule  6 ( a ) ,  

M.R.App.Civ.P., on  O c t o b e r  6 ,  1981 .  A l though  t h e  D i s t r i c t  C o u r t  

o r d e r e d  t h e  s t a y  of  e x e c u t i o n  d i s s o l v e d  on November 3 ,  1 9 8 1 ,  t h i s  

C o u r t  g r a n t e d  a  s t a y  on November 1 2 ,  1 9 8 1 ,  and o r d e r e d  t h e  s t a y  

t o  r ema in  i n  e f f e c t  u n t i l  f u r t h e r  o r d e r .  

A p p e l l a n t ,  C o l o n i a l  T e r r a c e  A s s o c i a t e s ,  c l a i m s  t h e  F l a t h e a d  

D i s t r i c t  C o u r t  e r r e d  i n  award ing  S c h m i d t ' s  a l l o c a t i o n  of t h e  

K a l i s p e l l  judgment be a p p l i e d  f i r s t  t o  Glacier  N a t i o n a l  Bank. W e  

d i s a g r e e .  C o l o n i a l  was s t a y e d  f rom t a k i n g  any  a c t i o n  t o  e x e c u t e  

o n  t h e i r  judgment  p e n d i n g  a f i n a l  d e t e r m i n a t i o n  of t h e  He lena  

judgment .  T h e r e f o r e ,  t h e  c h a r g i n g  o r d e r  i s s u e d  by J u d g e  G r e e n  i n  

M i s s o u l a  County was v a c a t e d  upon o u r  g r a n t i n g  of t h e  s t a y  of  exe-  

c u t i o n  pend ing  a p p e a l .  

S c h m i d t ' s  s u p e r s e d e a s  bond is e q u a l  to t h e  f u l l  amount of t h e  

He lena  judgment .  I f  t h a t  judgment  is  a f f i r m e d  , C o l o n i a l  may 

e x e c u t e  upon t h e  bond t o  r e c o v e r  t h e  amount of t h e  judgment .  



Thus ,  C o l o n i a l  is a s s u r e d  of s a t i s f y i n g  t h e i r  judgment  s h o u l d  t h e  

a p p e a l  on t h e  H e l e n a  judgment  be a f  f i r m e d .  

W e  remand to  t h e  Dis t r ic t  C o u r t  w i t h  i n s t r u c t i o n s  to release 

S c h m i d t ' s  a l l o c a t i o n  of  t h e  K a l i s p e l l  judgment  and o r d e r  t h a t  t h e  

c h a r g i n g  o r d e r  f rom M i s s o u l a  County be v a c a t e d  . 

W e  c o n c u r :  

C h i e f  ~ u s t i c e  


