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iqr. Chie f  J u s t i c e  Frank I. Haswel l  delivered t h e  O p i n i o n  of 
t h e  C o u r t .  

De fendan t  was c h a r g e d  and c o n v i c t e d  of t h e  c r i m e  of  

a g g r a v a t e d  a s s a u l t  f o l l o w i n g  a  j u r y  t r i a l ,  and judgment  was 

e n t e r e d  t h e r e o n .  F o l l o w i n g  d e n i a l  o f  d e f e n d a n t ' s  m o t i o n  f o r  

a new t r i a l ,  d e f e n d a n t  a p p e a l s .  We a f f i r m .  

Al though  d e f e n d a n t  p h r a s e s  t h e  i s s u e s  on a p p e a l  i n  

t h r e e  p a r t s ,  t h e  b a s i c  i s s u e  p r e s e n t e d  is t h e  s u f f i c i e n c y  o f  

t h e  e v i d e n c e  t o  s u p p o r t  t h e  conv ic t i on - -more  s p e c i f i c a l l y ,  

t h e  s u f f i c i e n c y  o f  t h e  e v i d e n c e  t o  s u p p o r t  a  f i n d i n g  t h a t  

t n e  d e f e n d a n t  was t h e  a s s a u l t e r .  

De fendan t  H e r b e r t  R i c h a r d  Lozeau was d r i n k i n g  a t  a  

t a v e r n  i n  Ronan, Montana,  on t h e  e v e n i n g  of  J u n e  5 ,  1980 .  

S e v e r a l  r e g u l a r  c u s t o m e r s  o f  t h e  b a r  w e r e  t h e r e  t h a t  

e v e n i n g :  Donna "Chicken"  Houle ,  L inda  S t e w a r t ,  I g n a c e  

C o u t u r e ,  George M i t c h e l l ,  John  Saloway,  J e f f  Dance,  Denn i s  

Webs t e r ,  Vonnie Webs t e r ,  G e r a l d  Cooper ,  and d e f e n d a n t  R i c k  

Lozeau.  De fendan t  and Donna Bou le ,  a l t h o u g h  u n m a r r i e d ,  a r e  

t h e  p a r e n t s  of a  d a u g h t e r .  

Dur ing  t h e  c o u r s e  of t h e  e v e n i n g ,  G e r a l d  Cooper ,  t h e  

a s s a u l t  v i c t i m ,  became i n t o x i c a t e d .  Cooper took  Donna Houle  

o u t  t h e  back doo r  o f  t h e  b a r  i n t o  t h e  a l l e y  a t t e m p t i n g  t o  

g e t  h e r  t o  go o u t  w i t h  him, b u t  s h e  r e f u s e d  and t h e y  b o t h  

r e e n t e r e d  t h e  b a r .  A t  t h a t  t i m e ,  t h e  v i c t i m ,  Cooper ,  a s -  

s a u l t e d  t h e  two women, Donna Houle and L inda  S t e w a r t .  Donna 

l o s t  c o n s c i o u s n e s s  and f e l l  t o  t h e  f l o o r ,  and L i n d a  b e n t  

down on t h e  f l o o r  a t t e n d i n g  t o  h e r .  

Immed ia t e ly  a f t e r  Cooper s t r u c k  t h e  women, I g n a c e  

C o u t u r e  g rabbed  C o o p e r ' s  s h o u l d e r  and took  him o u t  t h e  f r o n t  

d o o r  o f  t h e  b a r .  Saloway and t h e  b a r t e n d e r  f o l l o w e d  them. 

The b a r t e n d e r  watched  w h i l e  Saloway and Cooper a r g u e d .  



C o u t u r e  s t o o d  i n  f r o n t  of Cooper t h e  whole  t ime  w i t h  h i s  

hands  on C o o p e r ' s  s h o u l d e r s .  

J u s t  b e f o r e  t h e  s t a b b i n g ,  t h e  b a r t e n d e r ,  S t e v e  iiloon, 

saw t h e  d e f e n d a n t  a p p r o a c h i n g  t h e  g r o u p  o u t s i d e .  H e  t h o u g h t  

t h e  d e f e n d a n t  was u p s e t  t h a t  h i s  g i r l f r i e n d  had been  s t r u c k  

i n  t h e  b a r  s o  h e  t o l d  him t o  t a k e  it e a s y .  The b a r t e n d e r  

a l s o  t e s t i f i e d  he  t h o u g h t  he  saw t h e  d e f e n d a n t  go i n  be tween  

John  Saloway and G e r a l d  Cooper who were  s t a n d i n g  t h e r e  a r g u -  

i n g .  He t h o u g h t  t h e  d e f e n d a n t  was g o i n g  t o  h i t  Cooper and 

t h e n  saw t h e  d e f e n d a n t ' s  arm move toward  C o o p e r ' s  s tomach .  

J o h n  Saloway a l s o  t e s t i f i e d  t h a t  he  saw a  hand come i n  

j u s t  b e f o r e  Cooper g rabbed  h i s  s tomach  s a y i n g ,  " I ' v e  been  

s t a b b e d . "  The v i c t i m ,  Cooper ,  t e s t i f i e d  t h a t  he  e x p e r i e n c e d  

a s h a r p  p a i n  w h i l e  C o u t u r e  was h o l d i n g  h i s  s h o u l d e r s  and 

t a l k i n g  t o  him i n  f r o n t  of t h e  b a r .  

Saloway and t h e  b a r t e n d e r  saw t h e  d e f e n d a n t  g o  back 

i n t o  t n e  b a r .  George M i t c h e l l ,  who had remained  i n s i d e ,  

s a i d  t h a t  a f t e r  R i c k  went  o u t  t h e  f r o n t  d o o r  t o  where  t h e  

g r o u p  had g a t h e r e d ,  t h e  n e x t  t h i n g  he  remembered was some- 

body c h a r g i n g  i n  s a y i n g  Cooper g o t  s t a b b e d .  

A f t e r  Cooper was s t a b b e d ,  C o u t u r e  t ook  him t o  t h e  

h o s p i t a l .  The b a r t e n d e r  c l o s e d  t h e  b a r .  De fendan t  walked  

home s e v e n  o r  e i g h t  b l o c k s  and p a s s e d  o u t .  

Cooper ,  t h e  v i c t i m ,  t e s t i f i e d  t h a t  he was p r e t t y  

i n t o x i c a t e d  d u r i n g  t h e  e v e n t s  o f  t h a t  e v e n i n g  and d i d  n o t  

remember a n y t h i n g  t h a t  happened i n s i d e  t h e  b a r  w i t h  r e s p e c t  

t o  Donna Houle o r  L inda  S t e w a r t ,  n o r  d i d  h e  remember a r g u i n g  

w i t h  John  Saloway o u t s i d e  on t h e  s i d e w a l k .  H e  d i d  remember 

e x p e r i e n c i n g  a  s h a r p  p a i n  i n  h i s  s i d e  w h i l e  C o u t u r e  was 

h o l d i n g  h i s  s h o u l d e r s  and t a l k i n g  t o  him. 



No e y e w i t n e s s  t e s t i f i e d  t h a t  d e f e n d a n t  s t a b b e d  Cooper .  

The weapon was n e v e r  found .  

Based on f a c t s  g a t h e r e d  d u r i n g  t h e  p o l i c e  i n v e s t i g a -  

t i o n ,  d e f e n d a n t  was c h a r g e d  w i t h  t h e  o f f e n s e  o f  a g g r a v a t e d  

a s s a u l t .  H e  p l e d  n o t  g u i l t y .  F o l l o w i n g  t r i a l ,  t h e  j u r y  

r e t u r n e d  a  v e r d i c t  of  g u i l t y  o f  a g g r a v a t e d  a s s a u l t .  Defen- 

d a n t  was s e n t e n c e d  t o  e i g h t  y e a r s  impr i sonmen t  w i t h  s i x  

y e a r s  su spended  and c r e d i t e d  w i t h  t i m e  s e r v e d  p r i o r  t o  

c o n v i c t i o n .  

De fendan t  moved f o r  a  new t r i a l  which was d e n i e d  on 

t h e  ground  t h a t  r e a s o n a b l e  men m i g h t  c o n c l u d e  t h e  S t a t e  

p roved  t h e  a l l e g a t i o n s  of t h e  i n f o r m a t i o n  beyond a  r e a s o n -  

a b l e  d o u b t .  T h i s  a p p e a l  f o l l o w e d .  

We h o l d  t h a t  t h e  e v i d e n c e  is s u f f i c i e n t  t o  s u p p o r t  t h e  

c o n v i c t i o n .  A c o n v i c t i o n  c a n n o t  be  o v e r t u r n e d  when t h e  

e v i d e n c e ,  v iewed i n  t h e  l i g h t  mos t  f a v o r a b l e  t o  t h e  p r o s e c u -  

t i o n ,  would a l l o w  any r a t i o n a l  t r i e r  o f  f a c t  t o  f i n d  t h e  

e s s e n t i a l  e l e m e n t s  o f  t h e  c r i m e  beyond a  r e a s o n a b l e  d o u b t .  

S t a t e  v .  Doney ( 1 9 8 1 ) ,  Mont . , 636 P.2d 1377 ,  1383 ,  

38 S t .Rep .  1707 ,  1713 ,  and c a s e s  t h e r e i n  c i t e d .  The S t a t e  

is a i d e d  by a  s t r o n g  p r e s u m p t i o n  i n  f a v o r  o f  t h e  c o r r e c t n e s s  

o f  t h e  judgment.  S t a t e  v.  S h u r t l i f f  ( 1 9 8 1 ) ,  Mont . 
, 635 P.2d 1294 ,  1296 ,  38 St .Rep.  1798 ,  1800. On a p p e a l  

we v iew a l l  t h e  e v i d e n c e  i n  t h e  l i g h t  mos t  f a v o r a b l e  t o  t h e  

S t a t e  t o  d e t e r m i n e  whe the r  it c o n s t i t u t e s  " such  r e l e v a n t  

e v i d e n c e  a s  a  r e a s o n a b l e  mind migh t  a c c e p t  a s  a d e q u a t e  t o  

s u p p o r t  a c o n c l u s i o n "  o f  g u i l t .  S t a t e  v. Wilson ( 1 9 8 1 ) ,  

Plont. , 631 P.2d 1273 ,  1278 ,  38 St .Rep .  1040 ,  

1047. 

I n  t h i s  c a s e  t h e  S t a t e  was r e q u i r e d  t o  p r o v e  beyond a  



r e a s o n a b l e  d o u b t  t h a t  t h e  d e f e n d a n t  p u r p o s e l y  o r  knowingly  

c a u s e d  s e r i o u s  b o d i l y  i n j u r y  t o  G e r a l d  Cooper o r  n e g l i g e n t l y  

c a u s e d  b o d i l y  i n j u r y  w i t h  a weapon. S e c t i o n  4 5 - 5 - 2 0 2 ( 1 ) ( a )  

and ( b ) ,  MCA. The e l e m e n t  of " p u r p o s e l y  and knowingly"  was 

established t h r o u g h  t e s t i m o n y  r e g a r d i n g  t h e  v o l u n t a r y  mo t ion  

of  d e f e n d a n t ' s  arm t o  t h e  v i c t i m ' s  abdomen and s u p p o r t e d  by 

e v i d e n c e  of  m o t i v e  i n  t e s t i m o n y  f u r n i s h e d  by t h e  d e f e n d a n t ' s  

d r i n k i n g  b u d d i e s  and h i s  g i r l f r i e n d ,  Donna Houle ,  a b o u t  

Cooper s t r i k i n g  Donna u n c o n s c i o u s  j u s t  m i n u t e s  b e f o r e  b e i n g  

s t a b b e d .  The e l e m e n t  o f  " s e r i o u s  b o d i l y  i n j u r y "  was sup-  

p l i e d  by Dr. McDonald's  t e s t i m o n y  a s  t o  t h e  g r a v i t y  o f  

C o o p e r ' s  wound and t h a t  t h e  wound was c a u s e d  by a  k n i f e  w i t h  

a b l a d e  a t  l e a s t  one  and one -ha l f  i n c h e s  l o n g .  

S i n c e  t h e r e  were  no e y e w i t n e s s e s  who a c t u a l l y  saw 

d e f e n d a n t  s t a b  Cooper i n  t h e  abdomen and t h e  weapon was 

neve r  found ,  c i r c u m s t a n t i a l  e v i d e n c e  was p r e s e n t e d  t o  e s t a b -  

l i s h  t h a t  d e f e n d a n t  s t a b b e d  Cooper .  W i t n e s s e s  S t e v e  Moon, 

George M i t c h e l l ,  John  Saloway and I g n a c e  C o u t u r e  t e s t i f i e d  

t h a t  t h e  d e f e n d a n t  was a t  t h e  s c e n e  of  t h e  a s s a u l t  i n  f r o n t  

of t h e  b a r .  S t e v e  Moon, t h e  b a r t e n d e r ,  saw t h e  d e f e n d a n t ' s  

drm move toward C o o p e r ' s  abdomen. J o h n  Saloway saw a  hand 

come i n  q u i c k l y  j u s t  b e f o r e  t h e  v i c t i m  g rabbed  h i s  s tomach  

s a y i n g  he had been  s t a b b e d .  George  M i t c h e l l  s a i d  t h a t  

s h o r t l y  a f t e r  d e f e n d a n t  l e f t  t h e  b a r  someone r a n  back i n t o  

t h e  b a r  s a y i n g  Cooper had been s t a b b e d .  Dr. McDonald 

t e s t i f i e d  a s  t o  t h e  s e r i o u s n e s s  of C o o p e r ' s  i n j u r y  and g a v e  

his e x p e r t  m e d i c a l  o p i n i o n  t h a t  t h e  wound was caused  by a  

k n i f e .  

From t h i s  t e s t i m o n y ,  c o n s i d e r e d  c o l l e c t i v e l y ,  t h e  j u r y  

c o n c l u d e d  t h a t  d e f e n d a n t  s t a b b e d  Cooper w i t h  a  k n i f e .  Sec-  



tion 26-1-501, MCA, permits the jury to make such inferences 

based on the facts proved. "The jury is not bound to blindly 

accept defendant's version of the facts. It is free to pick 

and choose the evidence it wishes to believe." State v. 

Sorenson (1980), Mont . , 619 P.2d 1185, 1194, 37 

St.Rep. 1834, 1845. 

Defendant's contention that his conviction was based 

on speculation, conjecture or probability because no witness 

testified that he saw him stab Cooper is without merit. As 

we stated in State v. Shurtliff (1981), - Mont. , 635 
P.2d 1294, 1297, 38 St.Rep. 1798, 1801, a case involving the 

assault of a prison guard with a dart in the back where no 

one saw the defendant throw the dart but motive and 

opportunity were established and his fingerprint was found 

on the dart, we said: 

"Defendant's contention that an eyewit- 
ness is necessary to uphold a conviction 
is without merit. Indeed, the criminal 
justice system would be hard pressed to 
have an eyewitness present at the scene 
of every crime." 

Defendant also argues that the circumstances of the 

case demonstrate a number of credible theories other than 

the guilt of the defendant. He states that the circumstan- 

tial evidence applies with equal force against Couture, 

Saloway, Moon, Houle and Stewart. This is not correct. The 

evidence shows the motion of defendant's arm to the victim's 

abdomen and shows motive insofar as defendant is concerned, 

all of which is not true as to these other individuals. 

The issue of the sufficiency of the evidence boils 

down to the credibility of the State's circumstantial evi- 

dence versus the defendant's testimony. The jury by its 

verdict resolved this conflict in favor of the State. See, 



S t a t e  v .  Johnson  ( 1 9 8 2 ) ,  - Mont . - , 641 P.2d 462, 466, 

39  St .Rep.  419, 423, q u o t i n g  S t a t e  v. Cor s  ( 1 9 6 4 ) ,  144  Mont. 

323,  396 P.2d 86. The j u r y ' s  c o n c l u s i o n  t h a t  d e f e n d a n t  h e l d  

a  k n i f e  i n  h i s  hand when he moved toward Cooper is a  r a -  

t i o n a l  f i n a i n g  of  f a c t ,  ba sed  on t h e  d i r e c t  e v i d e n c e  t h a t  

d e f e n d a n t  approached  Cooper e x t e n d i n g  h i s  arm q u i c k l y  toward  

C o o p e r ' s  abdomen; Cooper s a i d ,  " I ' v e  been s t a b b e d " ;  t h a t  

d e f e n d a n t  immed ia t e ly  t u r n e d  and l e f t  t h e  s c e n e  of  t h e  

a s s a u l t ;  and t h a t  C o o p e r ' s  b o d i l y  i n j u r y  was a  s e r i o u s ,  

p e n e t r a t i n g  k n i f e  wound i n  t h e  abdomen. When a l l  t h e  f a c t s  

and c i r c u m s t a n c e s  a r e  examined c o l l e c t i v e l y ,  t h e r e  i s  sub-  

s t a n t i a l  e v i d e n c e ,  viewed i n  t h e  l i g h t  mos t  f a v o r a b l e  t o  t h e  

S t a t e ,  p r o v i n g  d e f e n d a n t  g u i l t y  of  a g g r a v a t e d  a s s a u l t .  

D e f e n d a n t ' s  a rgumen t s  t h a t  h i s  mo t ion  f o r  d i s m i s s a l  o r  

a c q u i t t a l  a t  t h e  c l o s e  of  t h e  S t a t e ' s  c a s e  and t h a t  t h e  

t r i a l  c o u r t  s h o u l d  have g r a n t e d  h i s  mo t ion  f o r  a  new t r i a l  

o r  f o r  judgment n o t w i t h s t a n d i n g  t k e  v e r d i c t  a r e  answered by 

t h e  f o r e g o i n g  d i s c u s s i o n  and o u r  f i n d i n g  of s u f f i c i e n t  

e v i d e n c e  t o  s u p p o r t  t h e  c o n v i c t i o n .  

Af f  i rmed.  

Ch ie f  ~ u s t i c e  \ 


