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M r .  J u s t i c e  J o h n  Conway H a r r i s o n  d e l i v e r e d  t h e  O p i n i o n  of t h e  
C o u r t .  

Def e n d a n t - a p p e l l a n t  was a r r e s t e d  and c h a r g e d  w i t h  t w o  c o u n t s  

o f  f e l o n y  b u r g l a r y  and two c o u n t s  of f e l o n y  t h e f t .  Fo l l owing  a 

r a s h  o f  i n c i d e n t s  i n  Cascade  County and L e w i s  and C l a r k  County on 

November 1 6 ,  1 9 8 0 ,  and November 1 7 ,  1980 .  On F e b r u a r y  24,  1 9 8 1 ,  

a j u r y  v e r d i c t  found  d e f e n d a n t  g u i l t y  on  a l l  f o u r  c o u n t s .  

D e f e n d a n t  a p p e a l s  from t h i s  c o n v i c t i o n .  

I n  t h e  e a r l y  morn ing  h o u r s  of November 1 7 ,  1980 ,  t h r e e  b a r s  

i n  t h e  Cascade-Wolf Creek  area were b u r g l a r i z e d .  P r i o r  to t h e  

b u r g l a r i e s ,  on November 16 1980 , J a c k  Pachek  r e p o r t e d  someone 

s t o l e  h i s  l a t e  model p i c k u p  t r u c k .  The t r u c k ,  a 1977  two- tone  

b l u e  and w h i t e  Ford c l u b  c a b  was s t o l e n  w h i l e  pa rked  i n  f r o n t  of 

Pachek '  s b u s i n e s s  l o c a t e d  i n  G r e a t  F a l l s .  

The f i r s t  b r e a k - i n  t o o k  p l a c e  a t  t h e  U l m  B a r  i n  U l m ,  Montana.  

The i n t r u d e r  f i r s t  a t t e m p t e d  t o  e n t e r  t h e  b a r  by removing p i e c e s  

o f  t h e  window f rame on t h e  f r o n t  d o o r .  When t h i s  a t t e m p t  p roved  

u n s u c c e s s f u l ,  e n t r a n c e  was g a i n e d  b y  b r e a k i n g  i n t o  a r e s i d e n c e  

owned by F rank  B a l l  which l i e s  a d j a c e n t  to t h e  b a r .  E a r l y  i n  t h e  

morn ing  o f  November 1 7 ,  1 9 8 2 ,  Ron B a l l  was awakened b y  a n  

i n t r u d e r .  When Ron looked  down t h e  h a l l w a y  of t h e  house  he  

o b s e r v e d  an  i n d i v i d u a l ,  who he l a t e r  i d e n t i f i e d  as t h e  d e f e n d a n t ,  

r emoving  guns  from t h e  gun room. Ron watched a s  t h e  d e f e n d a n t  

removed t h e  g u n s ,  p roceeded  down a h a l l w a y  and l e f t  t h r o u g h  a  

g a r a g e  d o o r .  F r ank  B a l l  l a t e r  i d e n t i f i e d  t h e  s t o l e n  guns  as a n  

o l d  W i n c h e s t e r  Model 70 r i f l e ,  a 12-gauge s h o t g u n ,  a 10-gauge 

s h o t g u n ,  a 300 Savage  and a  Remington 22-250. F rank  B a l l ,  who 

was n o t  p r e s e n t  d u r i n g  t h e  r o b b e r y ,  a lso no t ed  t h a t  s e v e r a l  i t e m s  

had been  s t o l e n  f rom t h e  b a r  a d j a c e n t  t o  t h e  r e s i d e n c e  i n c l u d i n g  

a s t amp  mach ine ,  a s a d d l e ,  a c a s e  of R a i n i e r  b e e r  and a p p r o x i -  

m a t e l y  $40 f rom t h e  jukebox .  

A second  b r e a k - i n  o c c u r r e d  i n  t h e  e a r l y  morning h o u r s  of  

November 1 7 ,  1 9 8 0 ,  a t  t h e  Mountain  P a l a c e  B a r ,  t h i r t e e n  miles 

s o u t h  o f  C a s c a d e ,  Montana.  A t  t h e  Mounta in  P a l a c e  Bar  t h e  



i n t r u d e r  g a i n e d  e n t r y  by  p r y i n g  loose t h e  wooden s t r i p s  of a win- 

dow f r a m e ,  removing t h e  window and t h e n  r e a c h i n g  t h r o u g h  and 

u n l o c k i n g  t h e  d o o r .  A f t e r  unp lugg ing  t h e  b u r g l a r  alarm, t h e  

i n t r u d e r  removed a case o f  Olympia b e e r  from t h e  c o o l e r  and 

a p p r o x i m a t e l y  $300 to  $500 f rom t h e  jukebox .  

A t h i r d  b r e a k - i n  o c c u r r e d  i n  t h e  e a r l y  morning of November 

1 7 ,  1 9 8 0 ,  a t  t h e  C r a i g  B a r  i n  C r a i g ,  Montana.  A t  t h e  C r a i g  B a r  

t h e  i n t r u d e r  g a i n e d  e n t r a n c e  by removing t h e  p i n s  of t h e  h i n g e s  

o f  t h e  f r o n t  d o o r .  S e v e r a l  items were s t o l e n  from t h e  b a r  

i n c l u d i n g  t h e  money i n  t h e  jukebox ,  some Lucky Lager  b e e r ,  and a 

b o t t l e  o f  S e a g r a m ' s  Seven  whisky.  

A t  a p p r o x i m a t e l y  1:30 a.m. t o  2:00 a . m .  on November 1 7 ,  1 9 8 0 ,  

E l m e r  L i n d q u i s  t o b s e r v e d  someone ma tch ing  t h e  d e s c r i p t i o n  of t h e  

d e f e n d a n t  p a r k  a b l u e  p i c k u p  t r u c k  o u t s i d e  h i s  house l o c a t e d  n e a r  

C a s c a d e ,  Montana.  When L i n d q u i s t  made a n o i s e  i n  t h e  h o u s e ,  t h e  

i n d i v i d u a l  r e t u r n e d  t o  t h e  t r u c k  and d r o v e  to t h e  highway.  

L i n d q u i s t  went  o u t s i d e  and n o t e d  a s i z e  L-78 b y  1 5  Goodr ich  t i r e  

mounted on a cream c o l o r e d  wheel  had been  s t o l e n  from t h e  bed of 

h i s  p i c k u p .  

On t h e  a f t e r n o o n  of  November 1 7 ,  1980 ,  John  S t r a n d e l ,  a 

d e p u t y  s h e r i f f  i n  Cascade  County ,  w a s  d r i v i n g  to G r e a t  F a l l s  on 

I n t e r s t a t e  1 5  t o  d o  fo l l ow-up  r e p o r t s  on t h e  U l m  and Moun ta in  

P a l a c e  b r e a k - i n s .  On t h e  way, S t r a n d e l  o b s e r v e d  a highway 

p a t r o l m a n  p a r k e d  beh ind  a Ford c l u b  c a b  p i c k u p .  The p r e v i o u s  

n i g h t  S t r a n d e l  had o b s e r v e d  a s imi la r  p i c k u p  p a r k e d  w e s t  of 

Cascade  on S t .  P e t e r ' s  M i s s i o n  Road a t  a p p r o x i m a t e l y  4:00 a . m .  

S t r a n d e l  s t o p p e d  t o  i n v e s t i g a t e  and l e a r n e d  f rom Highway 

P a t r o l m a n ,  L a r r y  S t r i c k l a n d ,  t h a t  t h e  t r u c k  had been  s t o l e n  from 

Great F a l l s .  On t h e  s o u t h s i d e  of  t h e  p i c k u p ,  i n  t h e  d i t c h ,  

S t r a n d e l  found s i x  c a n s  o f  Olympia b e e r ,  o n e  c a n  of R a i n i e r  b e e r ,  

t h r e e  c a n s  o f  Lucky Lage r  b e e r  and one  Seag ram ' s  Seven wh i sky  

b o t t l e .  Lying on t h e  pavement  n e x t  to t h e  p a s s e n g e r  d o o r  of t h e  

p i c k u p  S t r a n d e l  found on 12-gauge Remington s h o t g u n  s h e l l ,  and 

o n e  10-gauge Remington s h o t g u n  s h e l l .  S t r a n d e l  t h e n  s e a r c h e d  a n  



a r e a  a  few y a r d s  from t h e  d i t c h  where  he f i r s t  found t h e  b e e r  and 

found  a s t amp  machine  a p p r o x i m a t e l y  f i f t y  y a r d s  away from t h e  

p i c k u p .  A p p r o x i m a t e l y  t e n  y a r d s  e a s t  of t h e  s t a m p  mach ine ,  

S t r a n d e l  found s i x  r i f l e s  l a i d  s i d e - b y - s i d e  i n  t h e  g r a s s .  F i v e  

o f  t h e  r i f l e s  were  l a t e r  i d e n t i f i e d  as  t h o s e  t a k e n  from t h e  B a l l  

r e s i d e n c e  i n  U l m  and t h e  s t a m p  machine  was i d e n t i f i e d  as t h a t  

t a k e n  f rom t h e  U l m  Bar. I n  t h e  back  of t h e  t r u c k  S t r a n d e l  found 

a B.F. Goodr i ch  t i re  and wheel  l a t e r  i d e n t i f i e d  as b e l o n g i n g  to 

E l m e r  L i n d q u i s t ,  The s i x t h  r i f l e  was l a t e r  i d e n t i f i e d  as a .22 

c a l i b e r  r i f l e  which had b e e n  s t o l e n  from a house  i n  C r a i g  on  

November 1 7 ,  1980.  

On t h e  morning o f  November 1 7 ,  1980 ,  a man l a t e r  i d e n t i f i e d  

a s  t h e  d e f e n d a n t  r e g i s t e r e d  f o r  a  room a t  t h e  Belmont Hotel i n  

G r e a t  F a l l s  under  t h e  name of  J i m  Todd. The i n d i v i d u a l  p a i d  f o r  

h i s  room w i t h  £ i f  t y - c e n t  p i e c e s .  On November 17  and 1 8  , 1980  , a 

man l a t e r  i d e n t i f i e d  as t h e  d e f e n d a n t ,  e n t e r e d  t h e  Town T a v e r n  

a p p r o x i m a t e l y  one and o n e - h a l f  b l o c k s  from t h e  Belmont Hotel.  On 

November 1 7 ,  t h e  man s p e n t  a p p r o x i m a t e l y  $40 i n  t h e  b a r  and p a i d  

f o r  a l l  h i s  d r i n k s  w i t h  f i f  t y - c e n t  p i e c e s .  On November 18  , 1 9 8 0 ,  

t h e  man r e t u r n e d  and a g a i n  p a i d  f o r  a l l  of  h i s  d r i n k s  w i t h  f i f t y -  

c e n t  p i e c e s .  

On November 20 ,  1980 ,  d e f e n d a n t  was a r r e s t e d  and c h a r g e d  w i t h  

b u r g l a r y  and t h e £  t . Defendan t  r e f  u sed  to i d e n t i f y  h i m s e l f  e x c e p t  

a s  " John  Smi th . "  An FBI c h e c k  l a t e r  r e v e a l e d  h i s  t r u e  name of 

Vernon L e r o y  Van Nat ta .  I n i t i a l l y ,  d e f e n d a n t  was c h a r g e d  b y  

i n f o r m a t i o n  of  Count I :  Fe lony  T h e f t ,  a r i s i n g  o u t  of t h e  t h e £  t 

of P a c h e k ' s  p i c k u p ;  Count  11: B u r g l a r y ,  a r i s i n g  o u t  of 

d e f e n d a n t ' s  a l l e g e d  b r e a k - i n  a t  t h e  U l m  B a r ;  Count  111: Fe lony  

T h e f t ,  a r i s i n g  o u t  o f  d e f e n d a n t ' s  a l l e g e d  b r e a k - i n  a t  t h e  C r a i g  

B a r ;  and Count  I V :  B u r g l a r y ,  a r i s i n g  o u t  of  t h e  b r e a k - i n  a t  t h e  

Mounta in  P a l a c e  B a r .  On F e b r u a r y  11, 1 9 8 1 ,  r e s p o n d e n t  s e n t  

n o t i c e  to d e f e n s e  c o u n s e l  t h a t  t h e  c o u n t y  a t t o r n e y  i n t e n d e d  to 

amend t h e  i n£  o r m a t i o n .  Respondent  moved t o  amend t h e  in£  o r m a t  i o n  

by s u b s t i t u t i n g  t h e  t h e £  t of p e r s o n a l  p r o p e r t y  a t  t h e  U l m  B a r  i n  



t h e  p l a c e  o f  t h e  b r e a k - i n  a t  t h e  C r a i g  B a r .  The mo t ion  was 

g r a n t e d  by t h e  D i s t r i c t  C o u r t  on F e b r u a r y  1 7 ,  1981 .  On F e b r u a r y  

1 9 ,  1 9 8 1 ,  d e f e n d a n t  was r e a r r a i g n e d  and p l e d  n o t  g u i l t y  to a l l  

f o u r  c o u n t s .  Up u n t i l  F e b r u a r y  1 9 ,  1981 ,  d e f e n d a n t  r e f u s e d  to 

c o o p e r a t e  w i t h  d e f e n s e  c o u n s e l .  On t h a t  day ,  d e f e n d a n t  r e q u e s t e d  

t h e  Dis t r ic t  C o u r t  to a p p o i n t  o t h e r  d e f e n s e  c o u n s e l .  H i s  r e q u e s t  

was d e n i e d .  On F e b r u a r y  20,  1 9 8 1 ,  d e f e n d a n t  f i l e d  a m o t i o n  to 

c o n t i n u e  t h e  t r i a l  d a t e  se t  f o r  F e b r u a r y  23 ,  1 9 8 1 ,  on t h e  g r o u n d s  

t h a t  d e f e n d a n t  was now r e a d y  to c o o p e r a t e  w i t h  d e f e n s e  c o u n s e l  

and more t i m e  was n e c e s s a r y  to p r e p a r e  f o r  t r i a l .  I m m e d i a t e l y  

p r i o r  to t r i a l ,  on F e b r u a r y  23 ,  1981 ,  t h e  D i s t r i c t  C o u r t  d e n i e d  

d e f e n d a n t ' s  mo t ion  t o  c o n t i n u e .  The D i s t r i c t  C o u r t  a l s o  d e n i e d  

d e f e n d a n t ' s  m o t i o n  i n  l i m i n e  to e x c l u d e  e v i d e n c e  of s im i l a r  

crimes commit ted  on  t h e  same d a t e  as t h e  crimes w i t h  which d e f e n -  

d a n t  was a l r e a d y  c h a r g e d .  On F e b r u a r y  24 ,  1 9 8 1 ,  a j u r y  v e r d i c t  

found  d e f e n d a n t  g u i l t y  on a l l  f o u r  c o u n t s .  D e f e n d a n t  a p p e a l s  

f rom t h i s  c o n v i c t i o n .  

The i s s u e s  p r e s e n t e d  f o r  r e v i e w  are: 

1. Whether  t h e  D i s t r i c t  C o u r t  e r r e d  by  a d m i t t i n g  e v i d e n c e  of 

crimes s imi la r  to  t h o s e  w i t h  which d e f e n d a n t  was c h a r g e d ?  

2.  Whether  t h e  Dis t r ic t  C o u r t  e r r e d  by deny ing  d e f e n d a n t ' s  

m o t i o n  t o  c o n t i n u e  t h e  t r i a l ?  

Ru le  4 0 4 ( 3 ) ( b ) ,  Mont.R.Evid. d e f i n e s  t h e  r u l e  on t h e  

a d m i s s i o n  o f  o t h e r  crimes e v i d e n c e  as f o l l o w s :  

" E v i d e n c e  of  o t h e r  crimes, wrongs ,  or a c t s  is 
n o t  a d m i s s i b l e  to  p r o v e  t h e  c h a r a c t e r  of a 
p e r s o n  i n  o r d e r  t o  show t h a t  he a c t e d  i n  con- 
f  o r m i t y  t h e r e w i t h .  I t  may, however ,  be 
a d m i s s i b l e  f o r  o t h e r  p u r p o s e s ,  s u c h  as p roo f  
o f  m o t i v e ,  o p p o r t u n i t y ,  i n t e n t ,  p r e p a r a t i o n ,  
p l a n ,  knowledge ,  i d e n t i t y ,  or a b s e n c e  of  
m i s t a k e  o r  a c c i d e n t . "  

Rule  4 0 4 ( 3 ) ( b )  Mont.R.Evid. ,  i n c o r p o r a t e s  t h e  g e n e r a l  r u l e  t h a t  

e v i d e n c e  of  o t h e r  crimes is n o t  a d m i s s i b l e  to show d e f e n d a n t  com- 

m i t t e d  a p a r t i c u l a r  c r i m e  as  c h a r g e d .  S t a t e  v .  Casag randa  

( 1 9 8 1 )  - Mont . , 637 P.2d 826 ,  38 S t .Rep .  2122; S t a t e  v .  

Hanson ( 1980 ) , ---- Mont . , 608 P.2d 1083 ,  37 S t .Rep .  657 .  

Ru le  4 0 4 ( 3 ) ( b )  a l s o  s ta tes  t h e r e  a r e  e x c e p t i o n s  t o  t h e  g e n e r a l  



r u l e .  These  e x c e p t i o n s  are governed  by  t h e  g u i d e l i n e s  s e t  o u t  i n  

S t a t e  v .  J u s t  ( 1 9 7 9 ) ,  - -- - . - . Mont . I 602  P.2d 957,  36 S t .Rep .  

1649 : 

"The re  emerges  a f o u r - e l e m e n t  t e s t  to d e t e r -  
mine  t h e  a d m i s s i b i l i t y  o f  e v i d e n c e  of o t h e r  
crimes or ac t s  c r i m i n a l  p r o s e c u t i o n s  s u c h  a s  
t h e  one  h e r e .  The f i r s t  t h r e e  of t h e s e  ele- 
m e n t s  were i d e n t i f i e d  i n  S t a t e  v.  J e n s e n ,  1 5 3  
Mont. a t  239 ,  455 P.2d a t  634; t h e  f o u r t h  is 
b a s e d  on Rule  403,  Mont.R.Evid. The f o u r  
h&e a r e :  
-Pc,Ct"P: 

1- 

" 1 .  S i m i l a r i t y  of  crimes o r  ac ts ;  

" 2 .  N e a r n e s s  i n  t i m e ;  and 

" 3 .  Tendency t o  e s t a b l i s h  a  common scheme 
p l a n  o r  s y s t e m ;  - and 

" 4 .  The p r o b a t i v e  v a l u e  of t h e  e v i d e n c e  is  
n o t  s u b s t a n t i a l l y  ou tweighed  by t h e  p r e j u d i c e  
t o  t h e  d e f e n d a n t . "  602 P.2d a t  961.  

T h i s  f o u r - e l e m e n t  test  h a s  been  f o l l o w e d  and a p p l i e d  i n  S t a t e  

v .  Wurtz ( 1 9 8 1 ) ,  Mon t . -- - , 636 P.2d 246,  38 S t .Rep .  1808;  

S t a t e  v.  B rubake r  ( 1 9 8 1 )  , - - -- .- Mont . ---- 1 625  P.2d 78 ,  38 

S t .Rep .  432;  and S t a t e  v. Case ( 1 9 8 0 ) ,  -- Mon t . , 6 2 1  P.2d 

1 0 6 6 ,  37 S t .Rep .  2057. When w e  a p p l y  t h e  f o u r - p a r t  t e s t  to t h e  

f a c t u a l  s i t u a t i o n  i n  t h e  p r e s e n t  case w e  f i n d  t h e  e v i d e n c e  of t h e  

C r a i g  b r e a k - i n  was a d m i s s i b l e .  

F i r s t ,  t h e  b r e a k - i n s  a t  a l l  t h r e e  b a r s  were s im i l a r .  A t  e ach  

o f  t h e  t h r e e  b r e a k - i n s  t h e  i n t r u d e r  g a i n e d  e n t r a n c e  by p r y i n g  

open  a d o o r  or window. A l s o ,  a t  each  o f  t h e  t h r e e  b a r s  t h e  

i n t r u d e r  b r o k e  i n t o  and s t o l e  t h e  change  from t h e  jukebox and 

s to le  some b e e r  or o t h e r  a l c o h o l .  

Second ,  a l l  t h r e e  b r e a k - i n s  o c c u r r e d  some t i m e  d u r i n g  t h e  

e a r l y  morn ing  h o u r s  o f  November 1 7 ,  1980 .  The d i s t a n c e  be tween  

U l m  and C r a i g ,  Montana,  is a p p r o x i m a t e l y  t h i r t y  m i l e s .  The 

Mounta in  P a l a c e  b a r  is be tween  U l m  and C r a i g .  C e r t a i n l y ,  t h e  f a c -  

tors  o f  t i m i n g  and l o c a t i o n  i n d i c a t e  t h a t  t h e  t h r e e  b r e a k - i n s  

were t h e  work o f  t h e  same p e r s o n  o r  p e r s o n s .  

T h i r d ,  t h e  p a t t e r n  of  t h e  t h r e e  b r e a k - i n s  do  e s t a b l i s h  a com- 

mon scheme,  p l a n  or s y s t e m .  A s  s t a t e d  above  , t h e  methods of 



b r e a k - i n  were s imi la r ,  s imi la r  items were t a k e n  and a l l  t h r e e  

b r e a k - i n s  o c c u r r e d  i n  t h e  same t i m e  f rame w i t h i n  t h i r t y  miles of 

e a c h  o t h e r .  A s  a l l  t h r e e  b a r s  a r e  c o n n e c t e d  by I n t e r s t a t e  1 5 ,  

t h e  f a c t s  i n d i c a t e  t h e  t h r e e  b r e a k - i n s  were e f f e c t u a t e d  p u r s u a n t  

t o  a  common scheme,  p l a n  o r  s y s t e m .  

F o u r t h ,  t h e  p r o b a t i v e  v a l u e  of  t h e  e v i d e n c e  is n o t  s u b s t a n -  

t i a l l y  ou twe ighed  by  p r e j u d i c e  to t h e  d e f e n d a n t .  The a d m i s s i o n  

p r o v i d e d  c i r c u m s t a n t i a l  e v i d e n c e  which e x p l a i n e d  t h e  f i n d i n g  of  

t h e  Lucky Lage r  b e e r  and t h e  S e a g r a m ' s  Seven whisky  b o t t l e  w i t h  

t h e  o t h e r  e v i d e n c e  found a t  o r  n e a r  P a c h e k ' s  s t o l e n  p i c k u p  t r u c k .  

Here t h e  e v i d e n c e  was n o t  a d m i t t e d  m e r e l y  to impugn d e f e n d a n t ' s  

c h a r a c t e r .  The e v i d e n c e  w a s  a d m i t t e d  f o r  t h e  p u r p o s e  of showing 

a c h a r a c t e r i s t i c  method,  p l a n  o r  scheme used i n  t h e  commiss ion  of 

t h e  o f f e n s e  or f o r  t h e  p u r p o s e  of i d e n t i f y i n g  t h e  p e r s o n  who 

commit ted  t h e  o f f e n s e  and t h e  j u r y  w a s  so in fo rmed .  

I n  -- J u s t ,  s u p r a ,  t h i s  C o u r t  h e l d  a l t h o u g h  o t h e r  crime e v i d e n c e  

may be a d m i s s i b l e  p e r  t h e  above  c r i t e r i a ,  it w i l l  n o t  be a d m i t t e d  

u n l e s s  t h e  p r o p e r  p r o c e d u r e  is f o l l o w e d .  T h a t  p r o c e d u r e  is: 

" ( a )  Ev idence  o f  o t h e r  crimes may n o t  be 
r e c e i v e d  u n l e s s  t h e r e  h a s  been  n o t i c e  to t h e  
d e f e n d a n t  t h a t  such  e v i d e n c e  is to be i n t r o -  
d u c e d .  The p r o c e d u r e s  s e t  f o r t h  i n  s e c t i o n  
46-18-503, MCA, s h o u l d  s e r v e  as g u i d e l i n e s  f o r  
t h e  form and c o n t e n t  o f  s u c h  n o t i c e .  
A d d i t i o n a l l y ,  t h e  n o t i c e  to  t h e  d e f e n d a n t  
s h a l l  i n c l u d e  a s t a t e m e n t  as to t h e  p u r p o s e s  
f o r  which s u c h  e v i d e n c e  is to be a d m i t t e d .  

"(b) A t  t h e  time of  t h e  i n t r o d u c t i o n  of such  
e v i d e n c e ,  t h e  t r i a l  c o u r t  s h a l l  e x p l a i n  to t h e  
j u r y  t h e  p u r p o s e  o f  such  e v i d e n c e  and s h a l l  
admonish  it to  weigh  t h e  e v i d e n c e  o n l y  f o r  
s u c h  p u r p o s e s .  

" ( c )  I n  i t s  f i n a l  c h a r g e ,  t h e  c o u r t  s h o u l d  
i n s t r u c t  t h e  j u r y  i n  u n e q u i v o c a l  terms t h a t  
s u c h  e v i d e n c e  was r e c e i v e d  o n l y  f o r  t h e  
l i m i t e d  p u r p o s e s  e a r l i e r  s t a t e d  and t h a t  t h e  
d e f e n d a n t  is n o t  b e i n g  t r i e d  and may n o t  be 
c o n v i c t e d  f o r  any  o f f e n s e  e x c e p t  t h a t  c h a r g e d ,  
w a r n i n g  them t h a t  t o  c o n v i c t  f o r  o t h e r  o f -  
f e n s e s  may r e s u l t  i n  u n j u s t  d o u b l e  pun i shmen t . "  
602  P.2d a t  963.  

A g a i n ,  w e  f i n d  t h e  p r o p e r  p r o c e d u r e  was f o l l o w e d  i n  t h e  

p r e s e n t  case. The f i r s t  r e q u i r e m e n t  is t h a t  t h e  d e f e n d a n t  have  

n o t i c e  o f  t h e  i n t e n t  t o  i n t r o d u c e  o t h e r  c r i m e  e v i d e n c e .  



Responden t  d i d  g i v e  d e f e n d a n t  n o t i c e  of i ts  i n t e n t  a s  is 

r e f l e c t e d  by  d e f e n s e  c o u n s e l ' s  i n t r o d u c t i o n  of t h e  m o t i o n  i n  

l i m i n e ,  " [ y l o u r  h o n o r ,  t h e  S t a t e  h a s  g i v e n  n o t i c e  t h a t  t h e y  

i n t e n d  to  i n t r o d u c e  e v i d e n c e  of  o t h e r  crimes commit ted a p p r o x i -  

m a t e l y  t h e  same d a t e  as t h e  crimes w i t h  which M r .  Van Nat ta  is 

c h a r g e d .  " 

The second  and t h i r d  r e q u i r e m e n t s  are t h a t  t h e  j u r y  m u s t  be 

p r o p e r l y  i n s t r u c t e d  t h a t  t h e  e v i d e n c e  is o n l y  r e c e i v e d  f o r  a 

l i m i t e d  p u r p o s e ,  wha t  t h a t  pu rpose  i s ,  and t h a t  t h e  d e f e n d a n t  is 

n o t  b e i n g  t r i e d  f o r  t h e  o t h e r  o f f e n s e s .  Here t h e  t r i a l  c o u r t  

i n s t r u c t e d  t h e  j u r y  as f o l l o w s :  

" L a d i e s  and g e n t l e m e n  of  t h e  j u r y ,  e v i d e n c e  
is  a b o u t  t o  be i n t r o d u c e d  f o r  t h e  p u r p o s e  of  
showing t h e  d e f e n d a n t  commit ted crimes o t h e r  
t h a n  t h e  o n e s  f o r  which he is on t r i a l .  You 
may n o t  c o n s i d e r  t h i s  e v i d e n c e  to p rove  t h a t  
t h e  d e f e n d a n t  is a p e r s o n  of bad c h a r a c t e r ,  o r  
t h a t  he h a s  a d i s p o s i t i o n  to  c o m m i t  crimes. 
You may o n l y  c o n s i d e r  t h i s  e v i d e n c e  f o r  t h e  
l i m i t e d  p u r p o s e s  of p r o v i d i n g  a  c h a r a c t e r i s t i c  
method ,  p l a n  o r  scheme used i n  t h e  commission 
o f  t h e  o f f e n s e  i n  t h i s  case, o r  t h e  i d e n t i t y  
o f  t h e  p e r s o n  who commit ted t h e  o f f e n s e .  You 
may a l s o  c o n s i d e r  t h i s  e v i d e n c e  to p r o v e  
e x i s t a n c e  o f  i n t e n t ,  which is a n  e l e m e n t  of 
t h e  crime c h a r g e d .  You may n o t  c o n s i d e r  t h i s  
e v i d e n c e  f o r  any  o t h e r  p u r p o s e  t h a t  would 
e x p o s e  t h e  d e f e n d a n t  to  u n j u s t  d o u b l e  
p u n i s h m e n t . "  

T h i s  i n s t r u c t i o n  s a t i s f i e s  t h e  r e q u i r e m e n t s  t h i s  C o u r t  p u t  

f o r t h  i n  J u s t ,  s u p r a .  -- 

D e f e n d a n t  a r g u e s  t h e  D i s t r i c t  C o u r t  e r r e d  b y  d e n y i n g  

d e f e n d a n t ' s  mo t ion  t o  c o n t i n u e  t h e  t r i a l  d a t e .  D e f e n d a n t ' s  

m o t i o n  f o r  a  c o n t i n u a n c e  s ta tes ,  " [ c lomes  now t h e  d e f e n d a n t  . . . 
and moves t h e  C o u r t  f o r  a n  o r d e r  c o n t i n u i n g  t h e  t r i a l  i n  t h e  

a b o v e - e n t i t l e d  matter f o r  t h e  r e a s o n  t h a t  up to t h e  d a t e  of t h i s  

m o t i o n ,  t h e  d e f e n d a n t  h a s  r e f u s e d  to  d i s c u s s  t h e  case or  

c o o p e r a t e  w i t h  h i s  c o u n s e l .  The d e f e n d a n t  h a s  i n d i c a t e d  on  t h e  

d a t e  of  t h i s  mo t ion  t h a t  he w i l l  c o o p e r a t e  w i t h  h i s  c o u n s e l .  

T h e r e f o r e ,  c o u n s e l  w i l l  r e q u i r e  t i m e  to p r e p a r e  f o r  t r i a l  and t h e  

two d a y s  be tween  t h e  d a t e  of t h i s  m o t i o n ,  and t h e  d a t e  set  f o r  

t r i a l  is i n s u f f i c i e n t  t i m e  f o r  such  p r e p a r a t i o n . "  The m o t i o n  is 

d a t e d  F e b r u a r y  2 0 ,  1981 .  D e f e n d a n t  was a r r e s t e d  and c h a r g e d  on  



November 20,  1980 .  Up u n t i l  t h e  d a t e  of t h e  mo t ion  f o r  con- 

t i n u a n c e  d e f e n d a n t  r e f u s e d  t o  c o o p e r a t e  w i t h  d e f e n s e  c o u n s e l .  

B e f o r e  a mo t ion  f o r  a c o n t i n u a n c e  is g r a n t e d ,  t h e  movant mus t  

show t h a t  he  h a s  employed due  d i l i g e n c e  to p r o c u r e  t h a t  which he 

now r e q u e s t s  a d d i t i o n a l  t i m e  to p r o c u r e .  S t a t e  v.  Klemann 

( 1 9 8 1 )  1 Mont . , 634 P.2d 632 ,  38 S t .Rep .  1627 .  Here t h e  

r e c o r d  shows d e f e n d a n t  d i d  n o t  employ due  d i l i g e n c e  to c o o p e r a t e  

w i t h  d e f e n s e  c o u n s e l  b e f o r e  t h e  mo t ion  and t h u s  t h e  t r i a l  c o u r t  

was correct i n  d e n y i n g  d e f e n d a n t ' s  m o t i o n .  Mot ions  f o r  con- 

t i n u a n c e  are a d d r e s s e d  to  t h e  d i s c r e t i o n  of t h e  t r i a l  c o u r t  and 

t h e  g r a n t i n g  o f  a c o n t i n u a n c e  h a s  n e v e r  been  a matter of r i g h t .  

The Dis t r ic t  C o u r t  c a n n o t  be o v e r t u r n e d  on a p p e a l  i n  a b s e n s e  of a 

showing o f  p r e j u d i c e  t o  t h e  movant .  S t a t e  v.  K i r k l a n d  ( 1 9 7 9 )  , 

- -- . .- . - Mont . - - -- - -  , 602  P.2d 586,  36 S t .Rep .  1963 .  

On a p p e a l  d e f e n d a n t  a r g u e s  t h e  c o n t i n u a n c e  s h o u l d  have b e e n  

g r a n t e d  b e c a u s e  t h e  i n f o r m a t i o n  was amended on F e b r u a r y  1 7 ,  1 9 8 1 ,  

and t h e  t r i a l  d a t e  was F e b r u a r y  23,  1981 .  W e  n o t e  d e f e n d a n t  d i d  

n o t  make t h i s  o b j e c t i o n  i n  h i s  mo t ion  f o r  a c o n t i n u a n c e .  A s i m i -  

l a r  s i t u a t i o n  arose i n  S t a t e  v. O l son  (1980 ) ,  Mont . I 

614 P.2d 1061 ,  37 S t .Rep .  1313 ,  where  t h i s  C o u r t  r u l e d  s i n c e  t h e  

i n f o r m a t i o n s  were based  on t h e  same se t  of f a c t s  and b e c a u s e  t h e  

c h a r g e s  i n v o l v e d  were n o t  s i g n i f i c a n t l y  d i f f e r e n t  , t h e r e  was no 

p r e j u d i c e  t o  t h e  d e f e n d a n t  when t h e  i n f o r m a t i o n  was amended. 

Here t h e  amended i n f o r m a t i o n  w a s  based  on t h e  same set of f a c t s  

and t h e r e  was no p r e j u d i c e  t o  t h e  d e f e n d a n t ,  Judgment  is 

a f f i r m e d .  

W e  c o n c u r :  

'" J u s t i c e  Shea  d i d  n o t  p a r t i c i p a t e  i n  t h i s  d e c i s i o n .  


