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M r .  J u s t i c e  J o h n  Conway H a r r i s o n  d e l i v e r e d  t h e  O p i n i o n  of t h e  
C o u r t .  

D e f e n d a n t - a p p e l l a n t  was c h a r g e d  w i t h  t h e  crime of c u s t o d i a l  

i n t e r f e r e n c e  a r i s i n g  o u t  o f  a n  i n c i d e n t  which t o o k  p l a c e  on 

Augus t  1 3 ,  1979 .  On December 1 8 ,  1979 ,  t h e  d a t e  s e t  f o r  t r i a l ,  

d e f e n d a n t  e n t e r e d  a p l e a  of  g u i l t y  to t h e  c h a r g e  w h i l e  a t  a con- 

f e r e n c e  i n  t h e  j udges  chambers .  On F e b r u a r y  1 8 ,  1 9 8 2 ,  d e f e n d a n t  

moved t o  w i thd raw  h i s  p l e a  of  g u i l t y .  The Dis t r ic t  C o u r t  d e n i e d  

d e f e n d a n t ' s  mo t ion  and d e f e n d a n t  a p p e a l s .  

P u r s u a n t  to  a d e c r e e  of d i v o r c e  e n t e r e d  i n  t h e  D i s t r i c t  C o u r t  

o f  t h e  F o u r t h  J u d i c i a l  Dis t r ic t  of t h e  S t a t e  of Montana,  s i x - y e a r  

o l d ,  Brad L a n c e ,  w a s  p l a c e d  i n  t h e  l e g a l  c u s t o d y  of Dale L a n c e ,  

d e f e n d a n t ' s  ex -wi f e .  P r i o r  to  Augus t  1 3 ,  1979 ,  t h e  ~ i s t r i c t  

C o u r t  had i s s u e d  a r e s t r a i n i n g  o r d e r  e n j o i n i n g  d e f e n d a n t  from 

i n t e r f e r i n g  w i t h  Dale L a n c e ' s  c u s t o d y  of  t h e  minor  c h i l d r e n  and 

f rom d i s t u r b i n g  t h e  p e a c e  of  Dale Lance and t h e  mino r  c h i l d r e n .  

On Augus t  1 3 ,  1 9 7 9 ,  d e f e n d a n t  removed Brad Lance  who w a s  

s l e e p i n g  i n  a t e n t  i n  t h e  y a r d  of Dale L a n c e .  D e f e n d a n t  removed 

Brad Lance w i t h  p r o t e s t  from Dale Lance .  L a t e r  i n  t h e  day of  

Augus t  1 3 ,  1979 ,  d e f e n d a n t  was l o c a t e d  and a r r e s t e d  i n  t h e  

p a r k i n g  l o t  o f  Tremper  I s  Shopping C e n t e r  i n  Mis sou l a  , Montana.  

Brad Lance was r e t u r n e d  to  Dale  Lance by  M i s s o u l a  p o l i c e .  

D e f e n d a n t  was a r r a i g n e d  and p l e d  " n o t  g u i l t y "  t o  t h e  c h a r g e  of 

c u s t o d i a l  i n t e r f e r e n c e  on Sep t ember  21 ,  1979 .  T r i a l  was sche-  

d u l e d  f o r  December 1 8 ,  1979 .  Thomas P .  Koch was a p p o i n t e d  by  

J u d g e  Gordon R.  B e n n e t t  to r e p r e s e n t  d e f e n d a n t ,  b u t  s i n c e  de fen -  

d a n t  r e f u s e d  M r .  K o c h l s  s e r v i c e s ,  t h e  t r i a l  c o u r t  a sked  him to 

a p p e a r  as " s t a n d b y  c o u n s e l .  " 

On December 1 3 ,  1 9 7 9 ,  t h e  c o u n t y  a t t o r n e y ,  Douglas  H a r k i n ,  

J u d g e  B e n n e t t ,  t h e  d e f e n d a n t  and M r .  Koch m e t  i n  chambers  t o  con- 

s i d e r  p r e l i m i n a r y  m o t i o n s .  The c o u n t y  a t t o r n e y  made a m o t i o n  i n  

l i m i n e  to  e x c l u d e  a l e t t e r  w r i t t e n  by d e f e n d a n t  a d d r e s s e d  to 

J u d g e  B e n n e t t  d a t e d  December 1 4 ,  1979 .  D e f e n d a n t  s t a t e d  t h a t  t h e  

r e a d i n g  o f  t h e  l e t t e r  would c o n s t i t u t e  h i s  d e f e n s e  t o  t h e  c h a r g e  



o f  c u s t o d i a l  i n t e r f e r e n c e .  The t r i a l  c o u r t  g r a n t e d  t h e  c o u n t y  

a t t o r n e y ' s  mo t ion  to e x c l u d e  t h e  l e t t e r ,  h o l d i n g  t h a t  a  m a j o r i t y  

o f  i t s  c o n t e n t s  were i r r e l e v a n t  to t h e  c a s e  b e f o r e  t h e  c o u r t .  

A f t e r  c o n v e r s i n g  w i t h  t h e  t r i a l  c o u r t ,  d e f e n d a n t  s t a t e d  to a v o i d  

f o r c i n g  h i s  son  to  t e s t i f y  and t o  s a v e  t i m e  he would p l e a d  g u i l t y  

t o  t h e  c h a r g e  a s  t h e  l e t t e r  was t h e  o n l y  d e f e n s e  he was go ing  to 

p r e s e n t .  Whereupon, t h e  p r o c e e d i n g  was moved from t h e  chambers to 

t h e  c o u r t r o o m  where  t h e  judge  opened t h e  m a t t e r  f o r  t r i a l ,  r e ad  

d e f e n d a n t ' s  p l e a  i n t o  t h e  r e c o r d  and d i s m i s s e d  t h e  j u r y .  On J u n e  

27, 1980 ,  d e f e n d a n t  was s e n t e n c e d  to t e n  y e a r s  i n  p r i s o n ,  w i t h  

a l l  t i m e  suspended  e x c e p t  t h a t  a l r e a d y  s e r v e d .  

On F e b r u a r y  1 8 ,  1982 ,  d e f e n d a n t ,  a p p e a r i n g  p r o  se,  f i l e d  a  

m o t i o n  to wi thd raw h i s  p l e a  of g u i l t y .  On F e b r u a r y  23,  1982 ,  

J u d g e  B e n n e t t  d e n i e d  t h e  mot ion  and e n t e r e d  f i n d i n g s  of f a c t  and 

c o n c l u s i o n s  o f  l aw  i n  s u p p o r t  of h i s  o r d e r  on March 8 ,  1982 .  

De fendan t  a p p e a l s  t h e  o r d e r  deny ing  h i s  mot ion  to wi thd raw t h e  

p l e a  of  g u i l t y .  

De fendan t  r a i s e s  t h r e e  i s s u e s  f o r  r ev i ew:  

1. Whether  t h e  D i s t r i c t  Cour t  e r r e d  by a c c e p t i n g  t h e  g u i l t y  

p l e a  w i t h o u t  i n f o r m i n g  d e f e n d a n t  of a  p o s s i b l e  d e f e n s e  to t h e  

c h a r g e  v i a  s e c t i o n  45-5-304 ( 3 ) ,  MCA. 

2 .  Whether  t h e  g u i l t y  p l e a  was a c c e p t e d  i n  open c o u r t  as 

r e q u i r e d  unde r  s e c t i o n  46-16-105 (1) ( a ) ,  MCA. 

3 .  Whether  t h e  D i s t r i c t  C o u r t  e r r e d  i n  d e t e r m i n i n g  t h a t  

undue d e l a y  j u s t i f i e d  t h e  d e n i a l .  

S e c t i o n  45-5-304, MCA, s t a t e s :  

" C u s t o d i a l  i n t e r f e r e n c e .  (1) A p e r s o n  com- 
m i t s  t h e  o f f e n s e  of c u s t o d i a l  i n t e r f e r e n c e  i f ,  
knowing t h a t  he h a s  no l e g a l  r i g h t  t o  do so, 
h e  t a k e s ,  e n t i c e s ,  or w i t h h o l d s  from l a w f u l  
c u s t o d y  any  c h i l d ,  i n c o m p e t e n t  p e r s o n ,  or  
o t h e r  p e r s o n  e n t r u s t e d  by a u t h o r i t y  of law to 
t h e  c u s t o d y  of a n o t h e r  p e r s o n  o r  i n s t i t u t i o n  

" ( 3 )  A p e r s o n  who h a s  n o t  l e f t  t h e  s t a t e  d o e s  
n o t  c o m m i t  an  o f f e n s e  unde r  t h i s  s e c t i o n  i f  he 
v o l u n t a r i l y  r e t u r n s  such  p e r s o n  to  law£ u l  
c u s t o d y  p r i o r  to a r r a i g n m e n t  ." 

Here, d e f e n d a n t  was a r r e s t e d  a t  t h e  shopping  c e n t e r  and h i s  
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s o n  was r e t u r n e d  to  d e f e n d a n t ' s  ex-wi fe  by t h e  Mis sou l a  p o l i c e .  

I t  d o e s  n o t  a p p e a r  d e f e n d a n t  w a s  g i v e n  a n  o p p o r t u n i t y  to vo lun-  

t a r i l y  r e t u r n  t h e  c h i l d  t o  t h e  m o t h e r .  The Commiss ion ' s  comments 

t o  s e c t i o n  45-5-304, MCA, s t a t e :  

" [ o l n e  s h o u l d  be e s p e c i a l l y  c a u t i o u s  i n  p ro-  
v i d i n g  p e n a l  s a n c t i o n s  a p p l i c a b l e  t o  e s t r a n g e d  
p a r e n t s  s t r u g g l i n g  o v e r  t h e  c u s t o d y  o f  t h e i r  
c h i l d r e n ,  s i n c e  s u c h  s i t u a t i o n s  are b e t t e r  
r e g u l a t e d  by  c u s t o d y  o r d e r s  en£ o r c e d  t h r o u g h  
con  t emp t  p r o c e e d i n g s  . " 

W e  a g r e e  w i t h  t h e  Commiss ion ' s  comments. H e r e ,  d e f e n d a n t ' s  

t a k i n g  o f  t h e  c h i l d  i n  v i o l a t i o n  of t h e  c u s t o d y  o r d e r  c o u l d  

p o s s i b l y  have been g r o u n d s  f o r  a con t empt  c h a r g e .  However,  t h i s  

C o u r t  w i l l  n o t  condone c h a r g i n g  an e s t r a n g e d  husband or w i f e  w i t h  

c u s t o d i a l  i n t e r f e r e n c e  j u s t  because  t h e y  want  to spend t i m e  w i t h  

t h e i r  n a t u r a l  c h i l d ,  when t h e y  do  n o t  a t t e m p t  to h i d e  or secret 

s u c h  c h i l d  f rom t h e  o t h e r  p a r e n t .  The r e c o r d  shows d e f e n d a n t  was 

a r r e s t e d  e x a c t l y  where  he t o l d  t h e  mo the r  he would b e .  We are 

aware t h a t  d e f e n d a n t  would have  been  bet ter  r e p r e s e n t e d  had he  

c h o s e n  to  a v a i l  h i m s e l f  of  t h e  a d v i c e  of l e g a l  c o u n s e l .  The 

r e c o r d  is v o i d  of  any  i n d i c a t i o n  t h a t  d e f e n d a n t  was aware of t h e  

a v a i l a b l e  d e f e n s e  as c o n t a i n e d  i n  sect i o n  45-5-304, MCA. S e c t  i o n  

46-16-105, MCA, s t a t e s  when a p l e a  of g u i l t y  may be a c c e p t e d :  

" ( 1 )  B e f o r e  o r  d u r i n g  t r i a l ,  a p l e a  of  g u i l t y  
may be a c c e p t e d  when: 

" ( a )  t h e  d e f e n d a n t  e n t e r s  a p l e a  of  g u i l t y  i n  
open  c o u r t ;  and 

" ( b )  t h e  c o u r t  h a s  in formed t h e  d e f e n d a n t  of 
t h e  c o n s e q u e n c e s  of h i s  p l e a  and of  t h e  maxi- 
mum p e n a l t y  p r o v i d e d  by  l a w  which may be  
imposed upon a c c e p t a n c e  of s u c h  a p l e a .  

" ( 2 )  A t  any  t i m e  b e f o r e  or a f  t e r  judgment t h e  
c o u r t  may, f o r  good c a u s e  shown, p e r m i t  t h e  
p l e a  of  g u i l t y  to he w i thd rawn  and a p l e a  of 
n o t  g u i l t y  s u b s t i t u t e d . "  

The s t a n d a r d  by  which t h e  v a l i d i t y  of  a g u i l t y  p l e a  is judged is 

w h e t h e r  t h e  p l e a  r e p r e s e n t s  a v o l u n t a r y  and i n t e l l i g e n t  c h o i c e  

among t h e  a l t e r n a t i v e  c o u r s e s  of  a c t i o n  open  t o  t h e  d e f e n d a n t  a s  

a f  f  i r m a t i v e l y  d i s c l o s e d  by  t h e  r e c o r d .  S c h a n t l e  v.  C r i s t  ( 1980 ) ,  

Mont . , 612 P.2d 673 ,  37 S t .Rep .  1053 ;  Y o t h e r  v .  S t a t e  

(1979  1 I Mont . -- - -- - - , 597 P.2d 7 9 ,  36 S t .Rep .  1192 .  Whi le  



it is c lear  t h a t  c o u r t s  a r e  n o t  r e q u i r e d  t o  a r t i c u l a t e  s p e c i f i c  

r i g h t s  when a c c e p t i n g  a  g u i l t y  p l e a ,  an  i n d e p t h  e x a m i n a t i o n  by 

t h e  c o u r t  is d e s i r a b l e  and manda to ry  i n  cases where  t h e  r e c o r d  

r e q u i r e s  i t .  Y o t h e r  , s u p r a .  

Here, t h e  d i s c u s s i o n  i n  chambers  be tween  t h e  c o u r t ,  s t a n d b y  

c o u n s e l  and d e f e n d a n t  was as f o l l o w s :  

"THE COURT: NOW, e v e n  t hough  you h a v e n ' t  
a s k e d ,  c o n s e n t e d  f o r  him to be y o u r  a t t o r n e y ,  
I would l i k e  t o  a s k  M r .  Koch i f  you b e l i e v e  
t h i s  p l e a  is now b e i n g  e n t e r e d  v o l u n t a r i l y  
w i t h  f u l l  u n d e r s t a n d i n g  of  w h a t ' s  i n v o l v e d ?  

"MR. KOCH: I b e l i e v e  t h a t  he h a s  y o u r  hono r .  

"THE COURT: And you can  s a y  t h a t  -- 

"MR. KOCH: I ' m  n o t  s u r e  t h a t  I b e l i e v e  t h a t  
i t  is wise, b u t  I b e l i e v e  he  knows what  he  is 
d o i n g .  

"THE COURT: Very w e l l .  Can you s a y  t h a t  
y o u ' r e  e n t e r i n g  t h i s  p l e a  v o l u n t a r i l y ?  

"MR. LANCE: Y e s ,  Your Honor .  

"THE COURT: With  f u l l  u n d e r s t a n d i n g  of  w h a t ' s  
i n v o l v e d ?  A l l  r i g h t .  I ' l l  a c c e p t  you r  p l e a  
o f  g u i l t y ,  and t h a t  c o n c l u d e s  t h e  f u n c t i o n  of  
t h e  j u r y  . " 

Here, it was n o t  an  i n t e l l i g e n t  c h o i c e  f o r  t h e  d e f e n d a n t  to e n t e r  

a  p l e a  o f  g u i l t y  when t h e r e  was an  a v a i l a b l e  d e f e n s e  i n  t h e  s ta-  

t u t e .  The meaning and c o n s e q u e n c e s  of s e c t i o n  45 -5 -304 (3 ) ,  MCA, 

s h o u l d  have  been  e x p l a i n e d  to  t h e  d e f e n d a n t  and t h e  r e c o r d  is  

s i m p l y  empty as t o  any  d i s c u s s i o n  i n  t h a t  r e g a r d .  W e  t h e r e f o r e  

h o l d  t h e  D i s t r i c t  C o u r t  e r r e d  i n  a c c e p t i n g  d e f e n d a n t ' s  p l e a  

w i t h o u t  f u l l y  i n f o r m i n g  him o f  t h e  a v a i l a b l e  d e f e n s e  to t h e  

c h a r g e .  

A l though  d e f e n d a n t  w a i t e d  o v e r  t h r e e  y e a r s  t o  move to  

w i t h d r a w  h i s  p l e a ,  c o n s i d e r i n g  t h e  f a c t s  of t h i s  case, undue 

d e l a y  d i d  n o t  j u s t i f y  t h e  d e n i a l .  A s  w e  have a l r e a d y  found 

r e v e r s i b l e  error as t o  t h e  a c c e p t a n c e  of  t h e  g u i l t y  p l e a ,  w e  w i l l  

n o t  comment upon w h e t h e r  t h e  p l e a  w a s  a c c e p t e d  i n  open  c o u r t  as  

r e q u i r e d  u n d e r  s e c t i o n  46-16-105 (1) ( a ) ,  MCA. 

Judgment  is r e v e r s e d ,  and t h i s  c a u s e  is remanded to t h e  

D i s t r i c t  C o u r t  f o r  f u r t h e r  p r o c e e d i n g s  w i t h  d i r e c t i o n s  to allow 



t h e  appe l l an t  to withdraw h i s  p lea .  

We concur: 

Chief, Justice 

F=" 


