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M r .  J u s t i c e  J o h n  Conway H a r r i s o n  d e l i v e r e d  t h e  O p i n i o n  of t h e  
C o u r t .  

The a p p e l l a n t ,  P r o f e s s o r  Aaron P .  S m a l l ,  f i l e d  a one  c o u n t  

l i b e l  a c t i o n  a g a i n s t  t h e  r e s p o n d e n t ,  Dean R o b e r t  J .  McRae ,  and 

M c R a e  moved f o r  summary judgment .  S m a l l  t h e n  moved to amend h i s  

c o m p l a i n t .  The T h i r t e e n t h  J u d i c i a l  D i s t r i c t ,  i n  and f o r  

Y e l l o w s t o n e  County ,  g r a n t e d  Dean McRae s mo t ion  f o r  summary 

judgment  and d e n i e d  S m a l l ' s  mo t ion  to amend t h e  c o m p l a i n t .  The 

t h i r d  c o u n t  o f  S m a l l ' s  p roposed  amended c o m p l a i n t  was d e n i e d  

w i t h o u t  p r e j u d i c e  to  h i s  r i g h t  to  r e p l e a d .  S m a l l  a p p e a l s .  

The a p p e l l a n t  was t h e  a p p o i n t e d  and a c t i n g  c h a i r m a n  of t h e  

E n g l i s h  Depa r tmen t  a t  E a s t e r n  Montana C o l l e g e .  On O c t o b e r  1 0 ,  

1980 ,  t h e  r e s p o n d e n t ,  R o b e r t  J .  McRae ,  as Dean of t h e  s c h o o l  of 

1 i b e r a l  a r t s ,  t e r m i n a t e d  a p p e l l a n t 1  s c h a i r m a n s h i p  and i n  connec-  

t i o n  t h e r e w i t h  a d d r e s s e d  and d e l i v e r e d  a memorandum t o  him as  a 

way of n o t i f y i n g  him and t h e  o t h e r  d e p a r t m e n t s  of s u c h  change  i n  

c h a i r m a n s h i p ,  as p r o v i d e d  by s e c t i o n  9  . l o 0  ( F )  (1) ( c )  ( T r a n s f e r  of 

T i t l e s )  o f  t h e  c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  i n  f o r c e  a t  

E a s t e r n  Montana C o l l e g e  a t  t h a t  t i m e .  The r e a s o n s  c i t e d  f o r  t h e  

c h a n g e  i n c l u d e d  i n a d e q u a t e  l e a d e r s h i p  t h a t  f a i l e d  to b r i n g  a 

p o l a r i z e d  d e p a r t m e n t  i n t o  a s m o o t h e r - f u n c t i o n i n g  u n i t ,  i n c r e a s e d  

a c r i m o n y  w i t h i n  t h e  d e p a r t m e n t ,  f a i l u r e  t o  h a n d l e  t h e  a d m i n i s t r a -  

t i v e  f u n c t i o n s  of t h e  o f f i c e  e f f e c t i v e l y  and c o n s c i e n t i o u s l y  a n d ,  

f i n a l l y ,  c o n c e r n  o v e r  t h e  p a s t  and ongo ing  c o o r d i n a t i o n  of  t h e  

n e w l y - i n s t i t u t e d  mass p l a c e m e n t  p r o c e s s  f o r  f reshman c o m p o s i t i o n .  

The memorandum e n d s  by s t a t i n g  : 

"Thank you ,  A l ,  f o r  t h e  e f f o r t s  you have  
expended  i n  t h i s  v e r y  d i f f i c u l t  p o s i t i o n  i n  
t h e  p a s t  s e v e n  months .  I am s o r r y  t h a t  t h i s  
a d m i n i s t r a t i v e  a p p o i n t m e n t  h a s  n o t  worked o u t .  
I w i sh  you my s i n c e r e  g o o d w i l l  as you r e t u r n  
t o  f u l l - t i m e  t e a c h i n g ,  which I know is  you r  
f i r s t  l o v e .  My esteem f o r  you as a t e a c h e r  of 
y o u r  d i s c i p l i n e  is u n t a r n i s h e d . "  

T e r m i n a t i o n  o f  t h i s  c h a i r m a n s h i p  c a r r i e d  w i t h  it l o s s  of a 

s t i p e n d  o f  $900 p e r  academic  y e a r  and $150 p e r  summer s e s s i o n ,  

b u t  d i d  n o t  a f f e c t  a p p e l l a n t ' s  academic  r a n k ,  t e n u r e ,  b a s e  s a l a r y  

o r  membership  i n  t h e  c o l l e c t i v e  b a r g a i n i n g  u n i t .  A l though  t h e  



c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  p r o v i d e d  a g r i e v a n c e  p r o c e d u r e  

which  a p p e l l a n t  c o u l d  have p u r s u e d ,  he e l e c t e d  i n s t e a d  t o  f i l e  

t h i s  l i b e l  a c t i o n  a g a i n s t  Dean McRae .  W e  a g r e e  w i t h  t h e  t r i a l  

j u d g e ' s  f a c t u a l  f i n d i n g s  and a d o p t  h i s  memorandum. 

O r i g i n a l l y ,  t h i s  was an a c t i o n  i n  l i b e l  and was s u b m i t t e d  t o  

t h e  t r i a l  c o u r t  on t w o  m o t i o n s .  One by which t h e  a p p e l l a n t  

s o u g h t  t o  f i l e  an amended c o m p l a i n t  add ing  f o u r  new c o u n t s .  The 

o r i g i n a l  c o m p l a i n t  s o u g h t  damages caused  by  t h e  a l l e g e d  l i b e l .  

The amended c o m p l a i n t  a l l e g e d  Count  I ,  t h e  same as t h e  o r i g i n a l  

c o m p l a i n t ;  Count  11, a p p e l l a n t  was d e p r i v e d  o f  due  p r o c e s s  

c o n t r a r y  to  h i s  r i g h t s  g u a r a n t e e d  b y  t h e  C o n s t i t u t i o n  of t h e  

U n i t e d  S t a t e s  and t h e  S t a t e  of Montana; Count  111, a p p e l l a n t  was 

d e n i e d  f r eedom o f  e x p r e s s i o n  and s p e e c h  i n  v i o l a t i o n  of  h i s  

r i g h t s  u n d e r  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  and C o n s t i t u t i o n  of 

t h e  S t a t e  of  Montana; Count  I V ,  t h a t  t h e  l i b e l  a l l e g e d  i n  Count  I 

v i o l a t e s  t h e  p r i v i l e g e s  and i m m u n i t i e s  c l a u s e  and t h e  e q u a l  p ro-  

t e c t i o n  c l a u s e  of t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n ;  Count  V ,  t h a t  

a n y  s t a t u t o r y  p r i v i l e g e  g i v e n  by l e g i s l a t u r e  is c o n t r a  to Montana 

and U n i t e d  S t a t e s  C o n s t i t u t i o n s .  

B e f o r e  g e t t i n g  i n t o  a d i s c u s s i o n  of t h e  i n d i v i d u a l  c o u n t s  of 

a p p e l l a n t  s p roposed  amended c o m p l a i n t  , r e s p o n d e n t  asser ts  as a 

g e n e r a l  matter t h a t  a p p e l l a n t ' s  mo t ion  to amend s h o u l d  be d e n i e d  

on  t h e  g round  t h a t  j u s t i c e  would n o t  be s e r v e d  t h r o u g h  t h e  

g r a n t i n g  o f  i t .  I n  s u p p o r t  of t h i s  a rgumen t  t h e  r e s p o n d e n t  

p o i n t s  o u t  t h a t ,  as a member of t h e  c o l l e c t i v e  b a r g a i n i n g  u n i t ,  

t h e  a p p e l l a n t  a g r e e d  t o  e x e r c i s e  t h e  g r i e v a n c e  p r o c e d u r e  t o  

s e t t l e  a l l  d i s p u t e s  a l l e g i n g  b r e a c h ,  m i s i n t e r p r e t a t i o n  o r  

imprope r  a p p l i c a t i o n  o f  t h e  terms found i n  t h e  c o l l e c t i v e  

b a r g a i n i n g  a g r e e m e n t .  

The o f f i c i a l  s t a t e  p o l i c y ,  r e l a t i n g  to c o l l e c t i v e  b a r g a i n i n g  

a g r e e m e n t s ,  is found i n  s e c t i o n  39-31-101, MCA: " i t  is t h e  

p o l i c y  o f  t h e  S t a t e  of Montana t o  e n c o u r a g e  t h e  p r a c t i c e  and pro-  

c e d u r e  o f  c o l l e c t i v e  b a r g a i n i n g  to  a r r i v e  a t  f r i e n d l y  a d j u s t m e n t  

o f  a l l  d i s p u t e s  be tween  p u b l i c  emp loye r s  and t h e i r  emp loyees .  " 



A s  c o r r e c t l y  p o i n t e d  o u t  by t h e  r e s p o n d e n t ,  t h i s  C o u r t  h a s  looked  

t o  t h e  c o n s t r u c t i o n  p l a c e d  on t h e  N a t i o n a l  Labo r  R e l a t i o n s  A c t  by  

t h e  f e d e r a l  c o u r t s  as a n  a i d  t o  i n t e r p r e t a t i o n  of t h e  Montana 

P u b l i c  Employees C o l l e c t i v e  B a r g a i n i n g  A c t .  S e e ,  f o r  example ,  

S t a t e  e x  r e l .  Depar tment  of  Highways v .  P u b l i c  Employees  C r a f t  

C o u n c i l  ( 1 9 7 4 ) ,  1 6 5  Mont. 349 ,  529 P.2d 785.  

S e c t i o n  39 -31 -306 (2 ) ,  MCA, of t h e  Montana P u b l i c  Employees 

C o l l e c t i v e  B a r g a i n i n g  A c t ,  s t a t e s  t h a t  a c o l l e c t i v e  b a r g a i n i n g  

a g r e e m e n t  may c o n t a i n :  " a  g r i e v a n c e  p r o c e d u r e  c u l m i n a t i n g  i n  

f i n a l  and b i n d i n g  a r b i t r a t i o n  o f  u n r e s o l v e d  g r i e v a n c e s  and 

d i s p u t e d  i n t e r p r e t a t i o n s  o f  a g r e e m e n t s . "  The c o l l e c t i v e  

b a r g a i n i n g  a g r e e m e n t  of E a s t e r n  Montana C o l l e g e  c o n t a i n e d  such  a  

p r o v i s i o n  i n  t h i s  case. S e e ,  s e c t i o n  12 .100 ,  e t  s e q .  

F i n a l l y ,  s e c t i o n  39-31-306 ( 3 )  1 MCA, p r o v i d e s  t h a t :  

" [ a ]  n  a g r e e m e n t  be tween  t h e  p u b l i c  
emp loye r  and a l a b o r  o r g a n i z a t i o n  s h a l l  be 
v a l i d  and e n f o r c e d  unde r  i t s  terms when 
e n t e r e d  i n t o  i n  a c c o r d a n c e  w i t h  t h e  p r o v i s i o n s  
o f  t h i s  c h a p t e r  and s i g n e d  b y  t h e  c h i e f  
e x e c u t i v e  o f f i c e r  of  t h e  s t a t e  or p o l i t i c a l  
s u b d i v i s i o n  o r  Commissioner  of h i g h e r  educa-  
t i o n  or h i s  r e p r e s e n t a t i v e  ." 

A s  c o r r e c t l y  n o t e d  b y  t h e  r e s p o n d e n t ,  t h e  f e d e r a l  c o u r t s ,  

c o n s t r u i n g  t h e  F e d e r a l  N a t i o n a l  Labo r  R e l a t i o n s  A c t ,  have enun- 

c i a t e d  a s t r o n g  p o l i c y  f a v o r i n g  a r b i t r a t i o n  of l a b o r  d i s p u t e s  and 

r e q u i r i n g  c o n t r a c t  g r i e v a n c e  p r o c e d u r e s  t o  be e x h a u s t e d  p r i o r  to 

t h e  commencement of  a l a w s u i t .  S e e ,  f o r  example ,  R e p u b l i c  S t e e l  

C o r p o r a t i o n  v .  Maddox ( 1 9 6 5 ) r  379 U.S. 650 ,  652-653, 8 5  S .Ct .  

614 ,  616-17,  1 3  L.Ed.2d 580 ,  w h e r e i n  J u s t i c e  H a r l a n  s t a t e d :  

"As a g e n e r a l  r u l e  i n  c a s e s  t o  which f e d e r a l  
l a w  a p p l i e s ,  f e d e r a l  l a b o r  p o l i c y  r e q u i r e s  
t h a t  i n d i v i d u a l  emp loyees  w i s h i n g  to  a s s e r t  
c o n t r a c t  g r i e v a n c e s  mus t  a t t e m p t  u se  of t h e  
c o n t r a c t  g r i e v a n c e  p r o c e d u r e  c r e e d  upon by  
emp loye r  and un ion  as t h e  mode of  r e d r e s s .  I f  
t h e  un ion  r e f u s e s  to p r e s s  or o n l y  p e r f u n c -  
t o r i l y  p r e s s e s  t h e  i n d i v i d u a l  I s  claim, d i f -  
f e r e n c e s  may a r i se  as to t h e  fo rms  of  r e d r e s s  
t h e n  a v a i l a b l e .  ( C i t a t i o n s  o m i t t e d  . )  But  
u n l e s s  t h e  c o n t r a c t  p r o v i d e s  o t h e r w i s e ,  t h e r e  
c a n  be no d o u b t  t h a t  t h e  employee mus t  af f o r d  
t h e  un ion  t h e  o p p o r t u n i t y  to  act  on h i s  
b e h a l f  . C o n g r e s s  h a s  e x p r e s s l y  app roved  
c o n t r a c t  g r i e v a n c e  p r o c e d u r e s  as a p r e f e r r e d  
method f o r  s e t t l i n g  d i s p u t e s  and s t a b i l i z i n g  
t h e  'common lawt o f  t h e  p l a n t .  ( C i t a t i o n s  
o m i t t e d .  ) 



"Union i n t e r e s t  i n  p r o s e c u t i n g  employee  
g r i e v a n c e s  is c lear .  Such a c t i v i t y  compl i -  
m e n t s  t h e  u n i o n ' s  s t a t u s  as e x c l u s i v e  
b a r g a i n i n g  r e p r e s e n t a t i v e  by p e r m i t t i n g  it to 
p a r t i c i p a t e  a c t i v e l y  i n  t h e  c o n t i n u i n g  admi- 
n i s t r a t i o n  o f  t h e  c o n t r a c t .  I n  a d d i t i o n ,  
c o n s c i e n t i o u s  h a n d l i n g  o f  g r i e v a n c e  claims 
w i l l  enhance  t h e  u n i o n ' s  p r e s t i g e  w i t h  
emp loyees .  Employer i n t e r e s t s ,  f o r  t h e i r  
p a r t ,  a r e  s e r v e d  by  l i m i t i n g  t h e  c h o i c e  of  
r e m e d i e s  a v a i l a b l e  to  a g g r i e v e d  emp loyees .  
And it c a n n o t  b e  s a i d ,  i n  t h e  normal  
s i t u a t i o n ,  .- t h a t  c o n t r a c t  g r i e v a n c e  p r o c e d u r e s  
are i n a d e q u a t e  -- t o  p r o t e c t  t h e  i n t e r e s t s  o f  a n  ---  
a g g r i e v e d  employee  -- u n t i l  the- employee  h a s  -- - 
a t t e m p t e d  t o  implement  t h e p r o c e d u r e s  - - and  
found  them so. s u p p l i e d .  ) --- - 

" A  c o n t r a r y  r u l e  which would p e r m i t  an  i n d i v i -  
d u a l  employee t o  c o m p l e t e l y  s i d e s t e p  a v a i l a b l e  
g r i e v a n c e  p r o c e d u r e s  i n  f a v o r  of  a l a w s u i t  h a s  
l i t t l e  t o  commend it. I n  a d d i t i o n  to c u t t i n g  
across t h e  i n t e r e s t s  a l r e a d y  m e n t i o n e d ,  it 
would d e p r i v e  emp loye r  and un ion  of t h e  a b i -  
l i t y  t o  e s t a b l i s h  a un i fo rm and e x c l u s i v e  
method f o r  o r d e r l y  s e t t l e m e n t  o f  employee  
g r i e v a n c e s .  I f  a  g r i e v a n c e  p r o c e d u r e  c a n n o t  
b e  made e x c l u s i v e ,  it l o s e s  much of  i t s  
d e s i r a b i l i t y  as a method o f  s e t t l e m e n t .  A 
r u l e  c r e a t i n g  s u c h  a s i t u a t i o n  'would i n e v i -  
t a b l y  e x e r t  a d i s r u p t i v e  i n f l u e n c e  upon b o t h  
t h e  n e g o t i a t i o n  and a d m i n i s t r a t i o n  of c o l l e c -  
t i v e  a g r e e m e n t s .  t ( C i t a t i o n s  o m i t t e d .  ) " 

Only  i n  t h o s e  cases where  it is c e r t a i n  t h a t  t h e  a r b i t r a t i o n  

c l a u s e  c o n t a i n e d  i n  a c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  is n o t  

s u s c e p t i b l e  t o  an i n t e r p r e t a t i o n  t h a t  c o v e r s  t h e  d i s p u t e  is an  

employee  e n t i t l e d  t o  s i d e s t e p  t h e  p r o v i s i o n s  of  t h e  c o l l e c t i v e  

b a r g a i n i n g  a g r e e m e n t .  S e e ,  T o r r i n g t o n  Company v .  Metal P r o d u c t s  

Workers  Union L o c a l  1645  (2nd C i r .  1 9 6 6 ) r  362 F.2d 677.  The 

r e s p o n d e n t  a r g u e s  t h a t  t h e  same c o n s i d e r a t i o n s  and p o l i c i e s  which 

manda t e  t h e  u s e  of  t h e  g r i e v a n c e  and a r b i t r a t i o n  p r o c e d u r e s  u n d e r  

t h e  f e d e r a l  ac t  a p p l y  e q u a l l y  t o  d i s p u t e s  which a r i se  u n d e r  t h e  

S t a t e  P u b l i c  Employees  C o l l e c t i v e  B a r g a i n i n g  A c t .  

A l l  t h e  a l l e g a t i o n s  c o n t a i n e d  i n  t h e  a p p e l l a n t  ' s p roposed  

amended c o m p l a i n t  r e v o l v e  a round  h i s  removal  as cha i rman  of t h e  

E n g l i s h  Depa r tmen t  a t  E a s t e r n .  The a rgumen t  b o i l s  down to  

w h e t h e r  p r o p e r  p r o c e d u r e s  were used .  Such a c o n t e n t i o n  m o s t  

d e f i n i t e l y  f a l l s  w i t h i n  t h e  c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t ' s  

d e f i n i t i o n  o f  " g r i e v a n c e  ," as : " a n  a l l e g a t i o n  by a f a c u l t y  

member . . . t h a t  t h e r e  h a s  been  a b r e a c h ,  m i s i n t e r p r e t a t i o n  or 



imprope r  a p p l i c a t i o n  of  t h e  terms of  t h i s  ag reemen t  by t h e  

a d m i n i s t r a t i o n . "  To allow a  member of t h e  c o l l e c t i v e  b a r g a i n i n g  

u n i t  t o  c o m p l e t e l y  s i d e s t e p  a v a i l a b l e  p r o c e d u r e s  wou ld ,  j u s t  as 

u n d e r  f e d e r a l  l a w ,  e x e r t  a d i s r u p t i v e  i n f l u e n c e  upon b o t h  t h e  

n e g o t i a t i o n  and a d m i n i s t r a t i o n  o f  c o l l e c t i v e  b a r g a i n i n g  

a g r e e m e n t s  and e f f e c t i v e l y  d e p r i v e  emp loye r s  and u n i o n s  of t h e  

a b i l i t y  to  e s t a b l i s h  a  u n i f o r m  and e x c l u s i v e  method f o r  t h e  

o r d e r l y  s e t t l e m e n t  of  employee g r i e v a n c e s  . 
The r e s p o n d e n t  c o n t e n d s  t h a t  b e c a u s e  t h e  a p p e l l a n t  h a s  had 

t h e  b e n e f i t  o f  t h e  c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t ,  and y e t  

c h o o s e s  t o  i g n o r e  t h e  c o n t r a c t u a l  g r i e v a n c e  p r o c e d u r e ,  j u s t i c e  

would n o t  be s e r v e d  by  condoning  h i s  v i o l a t i o n  of t h e  a g r e e m e n t  

and a l l o w i n g  him l e a v e  of  c o u r t  t o  amend h i s  c o m p l a i n t  and s t a t e  

a d d i t i o n a l  g r i e v a n c e s  a g a i n s t  r e s p o n d e n t ,  McRae , and t h e  p roposed  

new d e f e n d a n t s .  

I n  answer  t o  t h e  r e s p o n d e n t  t h e  a p p e l l a n t  a r g u e s  t h a t  t h e  

g r i e v a n c e  p r o c e d u r e s  c o n t a i n e d  i n  t h e  c o l l e c t i v e  b a r g a i n i n g  

a g r e e m e n t  need o n l y  be f o l l o w e d  i n  c o n t r a c t u a l  d i s p u t e s .  The 

a p p e l l a n t  u r g e s  t h a t  t h e  i s s u e  i n  t h i s  case d o e s  n o t  c e n t e r  on a 

c o n t r a c t u a l  d i s p u t e  b u t ,  r a t h e r ,  on  a v i o l a t i o n  o f  a 

c o n s t i t u t i o n a l l y  p r o t e c t e d  r i g h t .  A p p e l l a n t  p r o c e e d s  to d e v e l o p  

t h i s  a rgumen t  by f i r s t  p o i n t i n g  o u t  t h a t  c o n s t i t u t i o n a l  p r o v i -  

s i o n s  c a n n o t  be m o d i f i e d  b y  s t a t u t e .  S e e ,  No11 v .  C i t y  of  

Bozeman ( 1 9 7 5 ) ,  166  Mont. 504 ,  534 P.2d 880 ,  and Madison v .  

Yunker ( 1 9 7 8 ) ,  180 Mont. 5 4 ,  589 P.2d 126 .  A p p e l l a n t  c o n c l u d e s  

by  s t a t i n g  t h a t  c o n s t i t u t i o n a l  r i g h t s  c a n n o t  be m o d i f i e d  by  p r i -  

v a t e  c o n t r a c t .  Such a c o n t r a c t  would be  u n e n f o r c e a b l e .  

T h i s  r e s u l t  f i n d s  s u p p o r t  i n  s e c t i o n  1-3-204, MCA: "Waiver  

o f  b e n e f i t  of  a  l a w .  Anyone may waive  t h e  a d v a n t a g e  of  a l a w  

i n t e n d e d  s o l e l y  f o r  h i s  b e n e f i t .  But  a l a w  e s t a b l i s h e d  f o r  a  

p u b l i c  r e a s o n  c a n n o t  be  c o n t r a v e n e d  b y  a p r i v a t e  a g r e e m e n t . "  

The r u l e  t h a t  a l a w  e s t a b l i s h e d  f o r  a  p u b l i c  p u r p o s e  c a n n o t  

be  c o n t r a v e n e d  by a p r i v a t e  ag reemen t  is also s u p p o r t e d  i n  t h e  

case law. S e e ,  f o r  example ,  New S i l v e r  B e l l  Mining Company v .  



County  of  L e w i s  and C l a r k  ( 1 9 5 5 ) ,  129  Mont. 269 ,  284 P.2d 1012 ;  

and S t a t e  e x .  re l .  Neiss v .  Dis t r ic t  C o u r t  ( 1 9 7 3 ) ,  162  Mont. 

324 ,  5 1 1  P.2d 979.  

The a p p e l l a n t ' s  p o i n t  is t h a t  h i s  r i g h t  t o  l i t i g a t e  t h e  

c o n s t i t u t i o n a l i t y  o f  t h e  p r o c e d u r e s  used i n  removal  of  h i s  t i t l e  

c a n n o t  be l i m i t e d  b y  c o n t r a c t u a l  a g r e e m e n t .  A l though  t h e  l a w  

c i t e d  by  t h e  a p p e l l a n t  is c o r r e c t ,  t h e  p r e m i s e s  upon which it is 

b a s e d  is h e r e  c a l l e d  i n t o  q u e s t i o n .  

The i s s u e  t o  be d e t e r m i n e d  is w h e t h e r  t h i s  is, i n  f a c t ,  a 

v i o l a t i o n  o f  a c o n s t i t u t i o n a l l y  p r o t e c t e d  r i g h t ,  o r  m e r e l y  a 

c o n t r a c t u a l  d i s p u t e .  The answer  t o  t h a t  q u e s t i o n  f o l l o w s  i n  con- 

n e c t i o n  w i t h  c o n s i d e r a t i o n  of t h e  i n d i v i d u a l  c o u n t s  of t h e  pro-  

posed  amended c o m p l a i n t .  

Wi th  t h e s e  i n t r o d u c t o r y  m a t t e r s  c o m p l e t e d ,  a t t e n t i o n  is 

d i r e c t e d  to  t h e  i n d i v i d u a l  c o u n t s  which a p p e l l a n t  s o u g h t  t o  

i n c o r p o r a t e  i n t o  t h e  ac t  i o n  v i a  amendment of  h i s  c o m p l a i n t .  

The p roposed  Count  I1 a l l e g e s  t h a t  t h e  a p p e l l a n t  w a s  d e p r i v e d  

o f  c o n s t i t u t i o n a l  due  p r o c e s s  i n  t h a t  t h e  memorandum which l e d  to 

h i s  d i s m i s s a l  as  c h a i r m a n  p l a c e d  i n  i s s u e  h i s  good name, 

r e p u t a t i o n ,  hono r  and i n t e g r i t y  w i t h o u t  g i v i n g  him n o t i c e  or  

o p p o r t u n i t y  to  be h e a r d .  I n  s u p p o r t  o f  t h i s  a l l e g a t i o n ,  

a p p e l l a n t  re l ies  on  Board of  Regen t s  v. Roth ,  ( 1 9 7 2 ) r  408 U.S. 

564 ,  9 2  S .Ct .  2701,  33 L.Ed.2d 548 ,  and P e r r y  v .  S indermann  

( 1 9 7 2 ) ,  408 U.S. 593 ,  92 S e c t .  2694,  33 L.Ed.2d 570.  

These  a u t h o r i t i e s ,  and t h e  numerous o t h e r s  c i t e d  by  a p p e l l a n t  

i n  t h e  t o t a l i t y  of t h e  b r i e f i n g  he h a s  s u b m i t t e d ,  are s u b j e c t  t o  

t h e  f a c t u a l  d i s t i n c t i o n  t h a t  t h e y  i n v o l v e d  summary d i s m i s s a l s  

f rom p u b l i c  employment ,  or t h e  e q u i v a l e n t  t h e r e o f ,  which is n o t  

t h e  case h e r e .  A l though  s u c h  d i s t i n c t i o n  may be one  of d e g r e e  

o n l y ,  it is n e v e r t h e l e s s  p e r t i n e n t  i n  d e t e r m i n i n g  w h e t h e r  any  

r e q u i r e m e n t  of d u e  p r o c e s s  h a s  been  f u l f i l l e d .  

" 'Due p r o c e s s ,  u n l i k e  some l e g a l  r u l e s ,  is n o t  a t e c h n i c a l  

c o n c e p t i o n  w i t h  a f i x e d  c o n t e n t  u n r e l a t e d  to t i m e ,  p l a c e  and 

c i r c u m s t a n c e s .  " C a f e t e r i a  and R e s t a u r a n t  Workers  v .  McElroy 



" [Dlue  p r o c e s s  is f l e x i b l e  and c a l l s  f o r  s u c h  p r o c e d u r a l  p r o t e c -  

t i o n s  as t h e  p a r t i c u l a r  s i t u a t i o n  demands." M o r r i s s e y  v .  B r e w e r  

"The f u n d a m e n t a l  r e q u i r e m e n t  of  due p r o c e s s  is t h e  o p p o r t u n i t y  to 

b e  h e a r d  ' a t  a  m e a n i n g f u l  t i m e  and i n  a m e a n i n g f u l  m a n n e r . ' "  

Mathews v. E l d r i d g e  ( 1 9 7 6 ) ,  424 U.S. 319 ,  333 ,  96 S .C t .  8 9 3 ,  902 ,  

A d e t e r m i n a t i o n  o f  w h e t h e r  t h e  p r o c e d u r e s  f o l l o w e d  i n  any  

g i v e n  case is c o n s t i t u t i o n a l l y  s u f f i c i e n t  r e q u i r e s  a n  a n a l y s i s  of 

t h e  g o v e r n m e n t a l  and p r i v a t e  i n t e r e s t s  t h a t  are a f f e c t e d  by  t h e  

a c t i o n  t a k e n .  A s  s t a t e d  i n  A r n e t t  v .  Kennedy ( 1 9 7 4 ) ,  416 U.S. 

1 3 4 ,  1 6 7 ,  1 6 8 ,  94 S .C t .  1633 ,  1 6 5 1 ,  4 0  L.Ed.2d 15 ;  b y  t h e  u n i t e d  

S t a t e s  Supreme C o u r t :  

"Having d e t e r m i n e d  t h a t  t h e  c o n s t i t u t i o n a l  
g u a r a n t e e  of p r o c e d u r a l  due p r o c e s s  a p p l i e s  to 
a p p e l l e e ' s  d i s c h a r g e  from p u b l i c  employment ,  
t h e  q u e s t i o n  ar ises  w h e t h e r  a n  e v i d e n t i a r y  
h e a r i n g ,  i n c l u d i n g  t h e  r i g h t  to  p r e s e n t  
f a v o r a b l e  w i t n e s s e s  and t o  c o n f r o n t  and exa -  
mine  a d v e r s e  w i t n e s s e s ,  mus t  be a c c o r d e d  
b e f o r e  r emova l .  The r e s o l u t i o n  of t h i s  i s s u e  
d e p e n d s  on a b a l a n c i n g  p r o c e s s  i n  which t h e  
Government1 s i n t e r e s t  i n  e x p e d i t i o u s  removal  
o f  a n  u n s a t i s f a c t o r y  employee  is weighed 
a g a i n s t  t h e  i n t e r e s t  of t h e  a f f e c t e d  employee 
i n  c o n t i n u e d  p u b l i c  employment .  ( C i t a t i o n s  
o m i t t e d . )  A s  t h e  C o u r t  s t a t e d  i n  C a f e t e r i a  
and R e s t a u r a n t  Workers  v .  McElroy,  [ s u p r a ]  
' c o n s i d e r a t i o n  of  wha t  p r o c e d u r e s  due p r o c e s s  
may r e q u i r e  unde r  any  g i v e n  s e t  of c i rcum-  
s t a n c e s  mus t  b e g i n  w i t h  a d e t e r m i n a t i o n  of t h e  
p r e c i s e  n a t u r e  o f  t h e  gove rnmen t  f u n c t i o n  
i n v o l v e d  as w e l l  as of  t h e  p r i v a t e  i n t e r e s t  
t h a t  h a s  been  a f f e c t e d  b y  g o v e r n m e n t a l  
a c t i o n .  "I 

I n  s h o r t ,  d u e  p r o c e s s  is n o t  a f i x e d  c o n c e p t  b u t ,  r a t h e r ,  is 

o n e  which mus t  be t a i l o r e d  t o  each  s i t u a t i o n  i n  such  a way t h a t  

i t  meets t h e  n e e d s  and p r o t e c t s  t h e  i n t e r e s t s  of t h e  v a r i o u s  pa r -  

t i es  i n v o l v e d .  The due  p r o c e s s  r e q u i r e m e n t s  a p p l i c a b l e  to 

someone d e s t i n e d  t o  s u f f e r  t h e  g r i e v o u s  loss a s s o c i a t e d  w i t h  

t e r m i n a t i o n  o f  employment a r e  d i f f e r e n t  from t h e  due  p r o c e s s  

r e q u i r e m e n t s  n e c e s s a r y  to p r o t e c t  t h e  i n t e r e s t s  of a c o l l e g e  pro-  

f e s s o r  who s u f f e r s  t h e  l o s s  of  h i s  t i t l e  as d e p a r t m e n t  cha i rman  

and t h e  nomina l  s t i p e n d  which accompan ie s  it. 



I t  is  c o n c l u d e d  t h a t  t h e  gove rnmen ta l  i n t e r e s t  i n  o r d e r l y  

a d m i n i s t r a t i o n  n e c e s s a r y  t o  p r e v e n t  d i s r u p t i o n  of t h e  e d u c a t i o n a l  

p r o c e s s  is s u f f i c i e n t  to  allow summary d i s m i s s a l  o f  d e p a r t m e n t  

c h a i r m e n  when t h e  r e q u i r e m e n t s  of  due  p r o c e s s  a r e  accommodated 

t h r o u g h  t h e  g r i e v a n c e  and a r b i t r a t i o n  p r o c e d u r e  o u t l i n e d  i n  sec- 

t i o n  12 .000 ,  e t  s e q .  , of  t h e  c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t .  

These  p r o c e d u r e s  g i v e  a g g r i e v e d  f a c u l t y  members t h e  o p p o r t u n i t y  

t o  c h a l l e n g e  any  a l l e g e d  b r e a c h ,  m i s i n t e r p r e t a t i o n  o r  imprope r  

a p p l i c a t i o n  o f  t h e  terms of  t h e  c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t .  

A l t h o u g h  t h e y  were n o t  e x e r c i s e d ,  t h e s e  p r o c e d u r e s  were a v a i l a b l e  

t o  t h e  a p p e l l a n t  to s e e k  r e i n s t a t e m e n t  as d e p a r t m e n t  c h a i r m a n .  

Such a g r i e v a n c e  p r o c e d u r e  a f  f o r d s  t h e  a p p e l l a n t  a n  o p p o r t u n i t y  

t o  be h e a r d  a t  a m e a n i n g f u l  t i m e  and i n  a m e a n i n g f u l  manner .  The 

r e q u i r e m e n t s  of  due  p r o c e s s  are t h e r e b y  m e t .  I t  f o l l o w s  t h a t  

Count  I1 d o e s  n o t  se t  f o r t h  a  c o g n i z a b l e  claim and p e r m i t t i n g  i t s  

i n c o r p o r a t i o n  i n t o  t h e  a c t i o n  by t h e  r e q u e s t e d  amendment would be 

a f u t i l e  a c t .  

Count  I11 o f  t h e  p roposed  amended c o m p l a i n t  is grounded  upon 

t h e  a l l e g a t i o n ,  s t a t e d  i n  g e n e r a l  terms, t h a t  a p p e l l a n t  was 

t e r m i n a t e d  and d i s c h a r g e d  as a d i r e c t  r e s u l t  of t h e  e x e r c i s e  of 

h i s  cons  t i  t u t i o n a l l y  g u a r a n t e e d  f reedom of  speech  and e x p r e s s  i o n  

w i t h  r e s p e c t  t o  t h e  c o n d u c t  o f  t h e  d e p a r t m e n t  and t h e  

a d m i n i s t r a t i o n .  I t  a l s o  a l l e g e s  i n  a r e v e r s e  form t h a t  t h e  ter- 

m i n a t i o n  and d i s c h a r g e  conce rned  p r o x i m a t e l y  r e s u l t s  i n  a d e n i a l  

o f  h i s  r i g h t  t o  f reedom o f  speech  and e x p r e s s i o n .  

I t  is s e t t l e d  t h a t  a v a l u a b l e  gove rnmen ta l  b e n e f i t ,  s u c h  as a 

j o b ,  may n o t  be d e n i e d  on a b a s i s  which i n f r i n g e s  o n e s  c o n s t i t u -  

t i o n a l l y - p r o t e c t e d  i n t e r e s t s ,  e s p e c i a l l y  o n e s  i n t e r e s t  i n  

f r eedom o f  s p e e c h .  P e r r y  v .  S inde rmann ,  s u p r a ,  and 4 2  U.S.C. 

s e c t i o n  1983  ( C i v i l  R i g h t s  S t a t u t e ) .  

The p rob l em w i t h  Count  I11 i s ,  f i r s t ,  w h e t h e r  removal  of  

a p p e l l a n t  f rom h i s  t i t l e  and s t i p e n d  as cha i rman  of t h e  E n g l i s h  

D e p a r t m e n t ,  b u t  n o t  f rom h i s  j o b ,  c o n s t i t u t e s  a v a l u a b l e  govern-  

m e n t a l  b e n e f i t  which f a l l s  u n d e r  t h e  p r o t e c t i o n  a c c o r d e d  i n  P e r r y  



m i t t i n g  i ts i n c o r p o r t i o n  i n t o  t h e  a c t i o n  by t h e  r e q u e s t e d  amend- 

ment  would be a f u t i l e  a c t .  However, t h i s  d o e s  n o t  mean t h a t  t h e  

a p p e l l a n t  is n o t  e n t i t l e d  t o  r e p l e a d  h i s  p roposed  Count  I11 i n  

o r d e r  t o  meet t h e  r e q u i r e m e n t  of s p e c i f i c i t y  i n  i ts  a l l e g a t i o n s  

t h r o u g h  t h e  medium o f  a p r o p e r  mo t ion  and n o t i c e  and h e a r i n g  

t h e r e o n .  

I n  v iew of  t h i s ,  t h e  q u e s t i o n  of w h e t h e r  a c h a i r m a n s h i p  t i t l e  

d o e s  c o n s t i t u t e  a v a l u a b l e  g o v e r n m e n t a l  b e n e f i t  is n o t  r e a c h e d  

o r  d e t e r m i n e d  a t  t h i s  t i m e .  L i k e w i s e ,  t h e  q u e s t i o n  of t h e  

e f f e c t ,  i f  a n y ,  o f  t h e  g r i e v a n c e  p r o c e d u r e  p r o v i d e d  i n  t h e  

c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  a s  t h e  same a p p l i e s  to Count  I11 

c a n n o t  be d e t e r m i n e d  u n l e s s  r e p l e a d i n g  is a c c o m p l i s h e d .  

C o u n t s  I V  and V o f  t h e  p roposed  amended c o m p l a i n t  are d i f -  

f e r e n t  h u e s  of  a c o n s t i t u t i o n a l  c h a l l e n g e  founded upon t h e  p r i v i -  

l e g e s  and i m m u n i t i e s  c l a u s e s  and e q u a l  p r o t e c t i o n  c l a u s e s  of t h e  

Montana and F e d e r a l  C o n s t i t u t i o n s  . I n  s u b s t a n c e ,  t h e y  c o m p r i s e  a 

c h a l l e n g e  to  t h e  v a l i d i t y  of t h e  s t a t u t o r y  p r i v i l e g e  a c c o r d e d  to 

a  p u b l i c a t i o n  made i n  t h e  p r o p e r  d i s c h a r g e  of  a p u b l i c  d u t y .  The 

e f f i c a c y  o f  t h i s  p r i v i l e g e  is t h e  b a s i s  of t h e  d e f e n s e  a s s e r t e d  

b y  r e s p o n d e n t  McRae a n d ,  a l so ,  t h e  b a s i s  f o r  h i s  mo t ion  f o r  sum- 

mary  judgment  l odged  a g a i n s t  b o t h  t h e  a c t i o n  s t a t e d  i n  t h e  o r i g i -  

n a l  c o m p l a i n t  and Count  I o f  t h e  p roposed  amended c o m p l a i n t .  

C o n s e q u e n t l y ,  t h e y  w i l l  a l l  be t r e a t e d  t o g e t h e r  i n  t h e  d i s c u s s i o n  

which  f o l l o w s :  

L i b e l  is d e f i n e d  i n  S e c t i o n  27-1-802, MCA, as: " a  f a l s e  and 

u n p r i v i l e g e d  p u b l i c a t i o n  . . . which e x p o s e s  any  p e r s o n  to 

h a t r e d ,  c o n t e m p t ,  r i d i c u l e ,  or  ob loguy  o r  which c a u s e s  him to be 

shunned  or a v o i d e d  o r  which h a s  a t e n d e n c y  to i n j u r e  him i n  h i s  

o c c u p a t i o n . "  S e c t i o n  27-1-804, MCA, i n  t u r n ,  d e f i n e s  what  p u b l i -  

c a t i o n s  are p r i v i l e g e d :  "A p r i v i l e g e d  p u b l i c a t i o n  is one  made : 

( I )  I n  t h e  p r o p e r  d i s c h a r g e  o f  a n  o f f i c i a l  d u t y  . . ." 
I n  t h e  c a s e  o f  S t o r c h  v .  Board o f  Directors of  E a s t e r n  

Montana Region  F i v e  Menta l  H e a l t h  C e n t e r  ( 1 9 7 6 ) ,  1 6 9  Mont. 1 7 6 ,  

181-182,  545  P.2d 644 ,  647-648, t h i s  C o u r t  had t h e  o c c a s i o n  to 



v .  S indermann ,  s u p r a ;  a n d ,  s e c o n d ,  w h e t h e r  t h e  a l l e g a t i o n s  of 

Count  111, a s  p r e s e n t l y  f r amed ,  s a t i s f y  t h e  r e q u i r e m e n t s  of spe- 

c i f i c i t y  a p p l i c a b l e  t o  a c l a i m  of  a d e n i a l  of  f i r s t  amendment 

p r i v i l e g e s .  

The memorandum i s s u e d  by Dean McRae ,  t h e  a l l e g e d  o f f e n s i v e  

p o r t i o n  o f  which is i n c o r p o r a t e d  i n t o  Count  I11 b y  r e f e r e n c e  from 

Count  I o f  t h e  amended c o m p l a i n t ,  g a v e  as r e a s o n s  f o r  a p p e l l a n t ' s  

loss  o f  t i t l e  h i s  i n a d e q u a t e  l e a d e r s h i p ,  h i s  f a i l u r e  to b r i n g  a 

p o l a r i z e d  d e p a r t m e n t  i n t o  a smoo the r  f u n c t i o n i n g  u n i t ,  t h e  f a c t  

t h a t  a c r imony  had i n c r e a s e d  w i t h i n  t h e  E n g l i s h  D e p a r t m e n t ,  h i s  

f a i l u r e  t o  e f f e c t i v e l y  and c o n s c i e n t i o u s l y  h a n d l e  t h e  a d m i n i s t r a -  

t i v e  d e t a i l  a s s o c i a t e d  w i t h  t h e  o f f i c e ,  and h i s  f a i l u r e  t o  p ro-  

p e r l y  c o o r d i n a t e  t h e  newly i n s t i t u t e d  mass p l a c e m e n t  p r o c e s s  f o r  

f r e s h m a n  c o m p o s i t i o n .  

A l though  t h e s e  r e a s o n s  are a l l e g e d  t o  be f a l s e ,  nowhere are 

t h e y  o f f s e t  by a l l e g a t i o n s  i n  Count  111, s p e c i f y i n g  what  speech  

o r  e x p r e s s i o n  was e x e r c i s e d  by  t h e  a p p e l l a n t  which is e n t i t l e d  

t o  c o n s t i t u t i o n a l  p r o t e c t i o n  as hav ing  a p r o x i m a t e  r e l e v a n c e  t o  

t h e  l o s s  o f  h i s  t i t l e  o f  cha i r inan  of t h e  E n g l i s h  Depa r tmen t .  

A s  s t a t e d  i n  R o t o l o  v. Borough of C h a r l e r o i  ( 3 r d  C i r .  1 9 7 6 )  

"The a l l e g a t i o n s  i n  t h e  c o m p l a i n t  s t r i k e  u s  as 
vague  and c o n c l u s o r y .  They f a i l  to i n d i c a t e ,  
when,  whe re ,  and how R o t o l o  had ' e x e r c i s e d  h i s  
f i r s t  amendment p r i v i l e g e s ,  ' r e n d e r i n g  i t  
i m p o s s i b l e  t o  d e t e r m i n e  i f  i ndeed  h i s  a c t i v i t y  
was t h e  s o r t  a f f o r d e d  p r o t e c t i o n  unde r  t h e  
f i r s t  amendment and w h e t h e r  it had any  rele- 
v a n c e  t o  t h e  t e r m i n a t i o n  of  h i s  employment.  
The a l l e g a t i o n s  s t a t e  no f a c t s  upon which to 
weigh  t h e  s u b s t a n t i a l i t y  of  t h e  claim; t h e y  d o  
n o t  a v e r  t h e  c o n t e n t  o f  t h e  a l l e g e d  f i r s t  
amendment e x e r c i s e .  " 

S e e ,  a l so ,  Kennedy v .  H & M Land ing ,  I n c .  ( 9 t h  C i r .  

1 9 7 6 ) r  529 F.2d 987;  Kauffman v .  Moss ( 3 r d  C i r .  197O) ,  4 2 0  

F.2d 1270 ,  ce r t .  d e n i e d  ( 1 9 7 0 ) ,  400 U.S. 846;  Neg r i ch  v .  Hohn 

( 3 r d  C i r .  1 9 6 7 ) ,  379 F.2d 213; and V a l l e y  v .  Maule ( ~ . C o n n .  

I t  is conc luded  t h a t  Count  I11 o f  t h e  amended c o m p l a i n t ,  as 

p r e s e n t l y  f ramed,  d o e s  n o t  set  f o r t h  a c o g n i z a b l e  claim and per- 



c o n s i d e r  t h i s  code s e c t i o n  and i t  s t a t e d :  

" A  p r i v i l e g e d  communica t ion  is one  which ,  ex- 
c e p t  f o r  t h e  c i r c u m s t a n c e s  unde r  which it is 
made,  may be d e f a m a t o r y  and a c t i o n a b l e .  
( C i t a t i o n  o m i t t e d .  ) 

"Whi le  some of  t h e  quo t ed  s u b s e c t i o n s  do  men- 
t i o n  m a l i c e  t h e  p e r t i n e n t  s u b s e c t i o n  1, s a y s  
n o t h i n g  a b o u t  q u a l i f i e d  p r i v i l e g e .  R a t h e r  it 
c o n s t i t u t e s  a n  a b s o l u t e  p r i v i l e g e  w i t h  t h e  
o n l y  r e q u i r e m e n t  b e i n g  t h a t  t h e  i n t r a d e p a r t -  
men t  communica t ion  be o n e  r e n d e r e d  w h i l e  
engaged  i n  an  ' o f f i c i a l  d u t y . '  T h e r e  can  be 
no  d o u b t  t h a t  t h e  h i r i n g  and f i r i n g  o f  
emp loyees  is p a r t  of  t h e  ' o f f i c i a l  d u t y 1  o f  
t h e  Montana R e g i o n a l  H e a l t h  C e n t e r s .  

"Whether  s t a t e m e n t s  made by such  p u b l i c  o f f  i- 
cers i n  r e l a t i o n  t o  t h e  h i r i n g  and f i r i n g  of  
emp loyees  may be s u b j e c t  to a b s o l u t e  p r i v i l e g e  
h a s  been  answered  i n  t h e  a f f i r m a t i v e  many 
t i m e s .  Under f a c t s  s imi lar  t o  t h e  i n s t a n t  
case, t h e  U n i t e d  S t a t e s  Supreme C o u r t  i n  B a r r  
v .  Matteo, 360 U.S. 564 ,  571 ,  79 S . C t .  1 3 3 5 ,  3  
L.Ed.2d 1434 ,  1441 ,  s t a t e d  t h a t  i n s o f a r  as a 
p u b l i c  o f f i c e r  was a c t i n g  w i t h i n  t h e  s c o p e  of 
h i s  a u t h o r i t y  h i s  communica t ion  was a b s o l u t e l y  
p r i v i l e g e d .  ( C i t a t i o n s  o m i t t e d .  ) The C o u r t  
w e n t  on to s a y  why a n  a b s o l u t e  p r i v i l e g e  as 
e s s e n t i a l  i n  s u c h  a c i r c u m s t a n c e ,  q u o t i n g  
a p p r o v i n g l y  from Judge  Learned  Hand ' s  d e c i s i o n  
i n  G r e g o i r e  v.  B i d d l e ,  2  C i r . ,  177  F.2d 
579 ,  581: 

" I .  . . it is i m p o s s i b l e  t o  know w h e t h e r  t h e  
claim is w e l l  founded u n t i l  t h e  case h a s  been  
t r i e d ,  and t h a t  t o  s u b m i t  a l l  o f f i c i a l s ,  t h e  
i n n o c e n t  a s  w e l l  a s  t h e  g u i l t y ,  to t h e  bu rden  
o f  a t r i a l  and t o  t h e  i n e v i t a b l e  d a n g e r  of i ts  
ou t come ,  would dampen t h e  a r d o r  of a l l  b u t  t h e  
most r e s o l u t e ,  or  t h e  most  i r r e s p o n s i b l e ,  i n  
t h e  u n f l i n c h i n g  d i s c h a r g e  o f  t h e i r  d u t i e s  

1 . . .  
" S i n c e  t h e  i n t e r n a l  communica t ion  was w i t h i n  
t h e  p r o p e r  d i s c h a r g e  of an  o f f i c i a l  d u t y ,  it 
e n j o y e d  an  a b s o l u t e  p r i v i l e g e  and c o u l d  t h e r e -  
f o r e  n o t  be t h e  s u b j e c t  of l i b e l  a c t i o n . "  

To p u t  t h e  meaning o f  --- S t o r c h  i n  p e r s p e c t i v e  f o r  a p p l i c a t i o n  

t o  t h i s  case, c e r t a i n  p r o v i s i o n s  o f  t h e  c o l l e c t i v e  b a r g a i n i n g  

a g r e e m e n t  and a Montana code s e c t i o n  s h o u l d  be n o t e d .  

The p r o v i s i o n  i n  t h e  c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  which 

a l l o w s  t h e  d e a n  to  remove d e p a r t m e n t  c h a i r m e n ,  and imp lemen t s  

p r o c e d u r e s  f o r  t h e  s e l e c t i o n  of a new c h a i r m a n ,  is a u t h o r i z e d  

u n d e r  s e c t i o n  20-25-301, MCA. S u b s e c t i o n  11 o f  t h i s  s t a t u t e  



a l l o w s  t h e  r e g e n t s  t o :  " a p p o i n t  a  p r e s i d e n t  and f a c u l t y  f o r  each  

o f  t h e  i n s t i t u t i o n s  of  t h e  sys t em,  a p p o i n t  any o t h e r  n e c e s s a r y  

o f f i c e r s ,  a g e n t s ,  and employees ,  and f i x  t h e i r  compensa t ion  ." 
S u b s e c t i o n  1 5 ,  i n  t u r n ,  a l l o w s  t h e  r e g e n t s  to: " c o n f e r ,  a t  t h e  

r e g e n t s '  d i s c r e t i o n ,  upon t h e  p r e s i d e n t  and f a c u l t y  of each  of 

t h e  u n i t s  of t h e  sys t em f o r  t h e  b e s t  i n t e r e s t  of t h e  u n i t  such  

a u t h o r i t y  r e l a t i n g  to  t h e  immediate  c o n t r o l  and management, o t h e r  

t h a n  f i n a n c i a l ,  and t h e  s e l e c t i o n  of t e a c h e r s  and employees ."  

The c o l l e c t i v e  b a r g a i n i n g  agreement  p r o v i d e s  i n  c o n n e c t i o n  

w i t h  t r a n s f e r  of t i t l e ,  b e i n g  s e c t i o n  9 . 1 0 0 ( F ) ( l ) ( c ) :  

" 1 .  The a p p r o p r i a t e  Dean w i l l  implement pro- 
c e d u r e s  f o r  t h e  s e l e c t i o n  of a  new academic  
a d m i n i s t r a t i v e  u n i t  C h a i r p e r s o n  when one of 
t h e  f o l l o w i n g  c o n d i t i o n s  o c c u r s  : 

" c .  The Dean n o t i f i e s  a l l  members of t h e  u n i t  
and t h e  C h a i r p e r s o n  t h a t  i n  h i s  or h e r  
judgment a  change shou ld  t a k e  p l a c e  ." 

The c o l l e c t i v e  b a r g a i n i n g  agreement  a l s o  p r o v i d e s  a  g r i e v a n c e  

p r o c e d u r e  unde r  s e c t i o n  12.100.  T h i s  s e c t i o n  d e f i n e s  

" g r i e v a n c e , "  a s :  "An a l l e g a t i o n  by a  f a c u l t y  member or  t h e  

A.A.U.P. t h a t  t h e r e  h a s  been  a  b r e a c h ,  m i s i n t e r p r e t a t i o n  o r  

improper  a p p l i c a t i o n  of  t h e  t e r m s  of  t h i s  agreement  by t h e  

a d m i n i s t r a t i o n . "  T h i s  s e c t i o n  a l s o  p r o v i d e s  t h a t :  "A g r i e v a n c e  

mus t  be f i l e d  by a f a c u l t y  member of t h e  A.A.U.P. w i t h i n  t h i r t y  

( 3 0 )  d a y s  from t h e  d a t e  t h e  g r i e v a b l e  e v e n t  was d e t e r m i n e d .  Any 

g r i e v a n c e  n o t  p r o c e s s e d  i n  a c c o r d a n c e  w i t h  t h e  time l i m i t  spe-  

c i f i e d  h e r e i n  s h a l l  f o r  t h e  p u r p o s e s  of t h i s  agreement  be deemed 

n u l l  and w i t h o u t  f u r t h e r  r e c o u r s e . "  The c o l l e c t i v e  b a r g a i n i n g  

ag reemen t  t h e n  d e t a i l s  a p r o c e d u r e  f o r  t h e  s e t t l e m e n t  of g r i e v -  

a n c e s .  I n  t h e  e v e n t  t h a t  t h e  p r o c e d u r e  is fo l lowed  and t h e  

g r i e v a n c e  remains  u n s e t t l e d ,  b i n d i n g  a r b i t r a t i o n  is p r o v i d e d  f o r  

u n d e r  s e c t i o n  12.200. 

J u s t  a s  t h i s  Cour t  i n  S t o r c h  found t h a t  t h e  h i r i n g  and f i r i n g  -- 

o f  employees  was an o f f i c i a l  d u t y  of t h e  Montana Reg iona l  H e a l t h  

C e n t e r s ,  t h e r e  seems to be l i t t l e  q u e s t i o n  i n  t h i s  case t h a t  t h e  



s t a t u t o r y  a u t h o r i t y  c o n f e r r e d  upon t h e  board  of r e g e n t s  unde r  

s e c t i o n  20-25-301(15)  MCA, a s  w e l l  a s  t h e  enumera ted  d u t y  

found i n  s e c t i o n  9 . 1 0 0 ( F ) ( l ) ( c )  o f  t h e  c o l l e c t i v e  b a r g a i n i n g  

a g r e e m e n t  g i v i n g  t h e  a p p r o p r i a t e  dean  power t o  remove d e p a r t -  

m e n t a l  c h a i r p e r s o n s ,  makes t h e  memorandum i n  q u e s t i o n  an  o f f i c i a l  

d u t y  s u b j e c t  t o  a b s o l u t e  p r i v i l e g e  u n d e r  t h e  s t a t u t e .  

The -- S t o r c h  d e c i s i o n  a l s o  p o i n t s  o u t  two i m p o r t a n t  c o n c e p t s :  

F i r s t  of  a l l ,  once  a  communicat ion is l a b e l e d  a s  p r i v i l e g e d ,  it 

is n o t  d e f a m a t o r y  and t h e r e f o r e  n o t  a c t i o n a b l e .  S e c o n d l y ,  t h e  

a b s o l u t e  p r i v i l e g e  a r i s e s  when t h e  i n t r a d e p a r t m e n t  communica t ion  

is r e n d e r e d  d u r i n g  t h e  c o u r s e  of an  o f f i c i a l  d u t y ,  

The a p p e l l a n t  r a i s e s  a  number of i s s u e s  q u e s t i o n i n g  t h e  

p r o p r i e t y  of  t h e  d e f e n s e  of a b s o l u t e  p r i v i l e g e :  

1. F i r s t  of  a l l ,  he a s s e r t s  " a  c o n s t i t u t i o n a l  r i g h t  t o  

employment ."  I n  l i g h t  of t h i s  r i g h t  t o  employment,  t h e  a p p e l l a n t  

a r g u e s  t h a t  due p r o c e s s  r e q u i r e s  a  n o t i c e  and o p p o r t u n i t y  to be 

h e a r d  b e f o r e  anyone can  be d e p r i v e d  of  s u c h  a  p r o p e r t y  r i g h t .  

A p p e l l a n t  c o n c l u d e s  by s t a t i n g  t h a t  any d i s m i s s a l  w i t h o u t  such  

n o t i c e  and o p p o r t u n i t y  t o  be hea rd  would n o t  be a  p r o p e r  

d i s c h a r g e  of an o f f i c i a l  d u t y ,  and t h e r e f o r e  no s t a t u t o r y  p r i v i -  

l e g e  would a r i s e .  

The meri ts  of t h e  due p r o c e s s  a s s e r t i o n  have a l r e a d y  been  

d i s c u s s e d  i n  c o n n e c t i o n  w i t h  Count I1 o f  t h e  proposed  amended 

c o m p l a i n t  and w i l l  n o t  be r e p e a t e d  h e r e .  S u f f i c e  it t o  s a y  t h a t  

a p p e l l a n t ' s  v iew d o e s  n o t  p r e v a i l .  

2 .  The second  i s s u e  r a i s e d  by t h e  a p p e l l a n t  i n  o p p o s i t i o n  to 

t h e  mot ion  f o r  summary judgment  is t h a t ,  i n  o r d e r  f o r  t h e r e  to be 

a  p r o p e r  d i s c h a r g e  of an  o f f i c i a l  d u t y  which g i v e s  r ise  to t h e  

s t a t u t o r y  p r i v i l e g e ,  t h e r e  mus t  be compl i ance  w i t h  t h e  r e q u i r e -  

men t s  o f  t h e  c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t .  A p p e l l a n t  r a i s e s  

t h r e e  a l l e g e d  v i o l a t i o n s  of t h e  c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t :  

F i r s t ,  t h a t  t h e r e  was no n o t i f i c a t i o n  to a l l  members of t h e  

u n i t  under  s e c t i o n  9 . 1 0 0 ( F ) ( l ) ( c ) .  

S e c o n d l y ,  a p p e l l a n t  a r g u e s  t h a t  t h i s  s e c t i o n  of t h e  col- 



l e c t i v e  b a r g a i n i n g  ag reemen t  r e q u i r e s  o n l y  t h a t  t h e  d e a n  g i v e  

n o t i c e  t h a t  a  change s h o u l d  t a k e  p l a c e .  T h e r e  is no r e q u i r e m e n t  

t h a t  t h e  dean  g i v e  any r e a s o n  n e c e s s i t a t i n g  a  change .  To g i v e  

s u c h  a  r e a s o n  is beyond t h e  p r o p e r  d i s c h a r g e  of an o f f i c i a l  d u t y .  

T h i r d l y ,  t h e  a p p e l l a n t  a r g u e s  t h a t  t h e  c o l l e c t i v e  b a r g a i n i n g  

ag reemen t  o n l y  r e q u i r e s  a  n o t i c e  from t h e  dean  t h a t  a  change 

s h o u l d  t a k e  p l a c e  --- n o t  a  judgment t h a t  t h e  removal  of t h e  

d e p a r t m e n t  c h a i r p e r s o n  h a s  t a k e n  p l a c e .  

I n  s u p p o r t  of  t h e  f i r s t  of t h e s e  c o n t e n t i o n s ,  a p p e l l a n t  

s t a t e s  t h a t  e v i d e n c e  to  be se t  f o r t h  i n  a f f i d a v i t  form w i l l  

c l e a r l y  show t h a t  t h e  r e q u i r e m e n t  of  n o t i f i c a t i o n  was n o t  

f o l l o w e d  by t h e  dean  u n t i l  some L a t e r  p e r i o d  of  t i m e .  

A p p e l l a n t ' s  a f f i d a v i t s  f i l e d  F e b r u a r y  1 3  and 2 4 ,  1981 ,  make no 

men t ion  of compl i ance  w i t h  t h i s  r e q u i r e m e n t .  

The r e s p o n d e n t  n o t e s  i n  t h i s  r e g a r d  t h a t  t h e  af  f i d a v i t s  f i l e d  

by D r .  L a r r y  J o n e s  and P r e s i d e n t  Van de Weter ing  show t h a t  t h e  

r e s p o n d e n t  was a c t i n g  w i t h i n  t h e  s cope  of h i s  o f f i c i a l  d u t i e s  and 

d i d  d i s c h a r g e  t h o s e  d u t i e s  i n  a  p r o p e r  manner when he removed t h e  

r e s p o n d e n t ' s  t i t l e  of  cha i rman of t h e  E n g l i s h  Depar tment .  The 

memorandum which is t h e  b a s i s  of t h i s  l a w s u i t  a l s o  c o n t a i n e d  a  

n o t a t i o n  a t  t h e  bot tom t h a t  p h o t o c o p i e s  were s e n t  to members of 

t h e  Depa r tmen t s  of E n g l i s h ,  P h i l o s o p h y  , Humani t ies  and R e l i g i o u s  

s t u d i e s .  F i n a l l y ,  i n  t h i s  r e g a r d ,  t h e  c o l l e c t i v e  b a r g a i n i n g  

ag reemen t  o n l y  r e q u i r e s  t h a t  t h e  dean  n o t i f y  a l l  members of t h e  

u n i t  and t h e  c h a i r p e r s o n  t h a t  a change s h o u l d  t a k e  p l a c e .  T h e r e  

is  no r e q u i r e m e n t  t h a t  such  n o t i c e  to t h e  u n i t  and t h e  c h a i r p e r -  

son  be contemporaneous .  I t  is e v i d e n t  h e r e  t h a t  n o t i f i c a t i o n  of 

a l l  u n i t  members d i d  t a k e  p l a c e  and t h e  o n l y  e v i d e n c e  i n  t h e  

r e c o r d  seems to i n d i c a t e  t h a t  t h e  n o t i f i c a t i o n  was p r o x i m a t e  to 

t h e  n o t i f i c a t i o n  g i v e n  to t h e  a p p e l l a n t .  

T u r n i n g  t o  a p p e l l a n t ' s  second a rgument  w e  f i n d  t h e  c o n t e n t i o n  

r a i s e d  t h a t  because  t h e  c o l l e c t i v e  b a r g a i n i n g  ag reemen t  d o e s  n o t  

s p e c i f i c a l l y  r e q u i r e  t h e  dean  to g i v e  r e a s o n s  f o r  t h e  removal  of 

a  d e p a r t m e n t  cha i rman ,  t o  g i v e  such  r e a s o n s  would v i o l a t e  t h e  



c o l l e c t i v e  b a r g a i n i n g  ag reemen t  and would n o t  be a  p r o p e r  

d i s c h a r g e  of  an  o f f i c i a l  d u t y .  A l though  t h e  r e s p o n d e n t  d o e s  n o t  

a d d r e s s  t h i s  i s s u e  beyond r e f e r e n c e  t o  t h e  a f f i d a v i t s  which n o t e  

t h a t  t h e  dean  d i d  p r o p e r l y  d i s c h a r g e  h i s  d u t i e s  unde r  t h e  c o l l e c -  

t i v e  b a r g a i n i n g  a g r e e m e n t ,  a p p e l l a n t l s  a rgument  would a p p e a r  to 

b e  w i t h o u t  meri t .  I t  would seem t o  be n e c e s s a r i l y  i m p l i e d  i n  any  

r e q u i r e m e n t  of  n o t i f i c a t i o n  b e f o r e  removal  t h a t  t h e  r e a s o n s  s u p  

p o r t i n g  such  a d e t e r m i n a t i o n  be g i v e n  to t h e  o u t g o i n g  c h a i r m a n  t o  

p u t  him on n o t i c e  of  why t h e  change  is n e c e s s a r y .  

The t h i r d ,  and f i n a l ,  a rgument  which a p p e l l a n t  r a i s e s  i n  sup- 

p o r t  of  h i s  c o n t e n t i o n  t h a t  t h e  r e q u i r e m e n t s  of t h e  c o l l e c t i v e  

b a r g a i n i n g  ag reemen t  were n o t  met is t h a t  t h e  n o t i f i c a t i o n  o n l y  

r e q u i r e s  a judgment  t h a t  t h e  change  s h o u l d  t a k e  p l a c e ,  r a t h e r  

t h a n  a  judgment  t h a t  t h e  d e t e r m i n a t i o n  h a s  t a k e n  p l a c e .  Once 

a g a i n ,  t h e  r e s p o n d e n t  d o e s  n o t  a d d r e s s  t h i s  a rgument  beyond c i ta-  

t i o n  t o  t h e  two s u p p o r t i n g  a f f i d a v i t s  which n o t e  t h a t  t h e  respon-  

d e n t  p r o p e r l y  d i s c h a r g e d  h i s  d u t i e s  u n d e r  t h e  c o l l e c t i v e  

b a r g a i n i n g  a g r e e m e n t .  

The a p p e l l a n t ' s  a rgumen t  h e r e  is based  on  a s e m a n t i c  

i n t e r p r e t a t i o n  of  t h e  d e f i n i t i o n  to  be g i v e n  t o  t h e  word ,  

" s h o u l d , "  as  c o n t a i n e d  i n  t h e  c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t .  

A p p e l l a n t  b e l i e v e s  t h a t  " s h o u l d , "  as used i n  t h i s  case, means 

" s h a l l , "  and is t h e r e f o r e  n o t  a f i n a l  d e t e r m i n a t i o n .  A s  used i n  

t h i s  c a s e ,  however ,  " s h o u l d "  d o e s  a p p e a r  t o  be a f i n a l  

d e t e r m i n a t i o n .  

Once t h e  dean  n o t i f i e s  t h e  u n i t  members and t h e  d e p a r t m e n t  

c h a i r p e r s o n  t h a t  a change  s h o u l d  t a k e  place,  t h e  p r o c e d u r e s  f o r  

s e l e c t i o n  of  a  new d e p a r t m e n t  c h a i r p e r s o n  are implemented .  These  

p r o c e d u r e s  are found a t  s e c t i o n  9 . l o 0  ( F )  (1) ( a )  t h r o u g h  ( f )  . The 

p r o c e d u r e s  f o r  s e l e c t i o n  of  a new d e p a r t m e n t  c h a i r p e r s o n  do  n o t  

c o n t e m p l a t e  any  c o n s i d e r a t i o n  of  t h e  d e a n 1  s d e t e r m i n a t i o n  t h a t  a 

change  i n  t h e  c h a i r m a n s h i p  of t h e  d e p a r t m e n t  s h o u l d  t a k e  p l a c e .  

Such a d e t e r m i n a t i o n  by t h e  dean  a p p e a r s  to be f i n a l  and t h e  

c o r r e c t  avenue  o f  a p p e a l  f rom s u c h  a  d e c i s i o n  would be t h e  



g r i e v a n c e  and a r b i t r a t i o n  p r o c e d u r e s  s p e l l e d  o u t  a t  sect i o n  

12 .000  o f  t h e  c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t .  The p r o c e d u r e s  

f o l l o w e d  by t h e  d e a n  do n o t  a p p e a r  to v i o l a t e  t h e  c o l l e c t i v e  

b a r g a i n i n g  a g r e e m e n t .  

3 .  The t h i r d  c o n t e n t i o n  r a i s e d  by t h e  a p p e l l a n t  i n  o p p o s i -  

t i o n  t o  r e s p o n d e n t ' s  mo t ion  f o r  summary judgment  is t h a t  l i b e l  is 

a  v i o l a t i o n  of t h e  Montana c o d e ,  and t h e r e f o r e  i t  would n o t  be a 

p r o p e r  d i s c h a r g e  o f  an  o f f i c i a l  d u t y  to l i b e l  someone --- 

t h e r e f o r e ,  no s t a t u t o r y  p r i v i l e g e  would a r i s e .  The c i r c u l a r  

r e a s o n i n g  i n v o l v e d  i n  t h i s  a rgument  is a p p a r e n t .  Once it is 

d e t e r m i n e d  t h a t  t h e  s t a t e m e n t  was made i n  t h e  p r o p e r  d i s c h a r g e  of  

a n  o f f i c i a l  d u t y ,  it is c o n s i d e r e d  p r i v i l e g e d  and no  l o n g e r  f a l l s  

w i t h i n  t h e  d e f i n i t i o n  of  l i b e l .  Not f a l l i n g  w i t h i n  t h e  d e f i n i -  

t i o n  o f  l i b e l ,  such  a s t a t e m e n t  would n o t  be an  a c t i o n a b l e  t o r t .  

4 .  The f o u r t h  a rgument  which t h e  a p p e l l a n t  r a i s e s  i n  o p p o s i -  

t i o n  to r e s p o n d e n t  ' s mot i o n  f o r  summary judgment  is t h a t  r e l i a n c e  

upon any  s t a t u t e  g r a n t i n g  p u b l i c  o f f i c i a l s  a b s o l u t e  p r i v i l e g e  and 

t h e r e b y  making them immune from p r o s e c u t i o n  f o r  l i b e l  a r i s i n g  

d u r i n g  t h e  p r o p e r  d i s c h a r g e  of a n  o f f i c i a l  d u t y  c o n f l i c t s  w i t h  

t h e  g o v e r n m e n t a l  immunity s t a t u t e ,  and is t h e r e f o r e  uncon- 

s i t u t i o n a l  i n  l i g h t  of  A r t .  11, S e c .  1 8 ,  1972  Mont .Const .  T h i s  

s e c t i o n  p r o v i d e s  t h a t  t h e r e  s h a l l  be no s o v e r e i g n  immunity e x c e p t  

a s  s p e c i f i c a l l y  p r o v i d e d  b y  law and t w o - t h i r d s  v o t e  of e ach  

House.  

S e c t i o n  2 - 9 - 0 1 1  ( d )  , MCA, a d d r e s s e s  gove rnmen ta l  immuni ty ,  

and s ta tes  i n  t h e  d e f i n i t i o n a l  s e c t i o n :  " ' P e r s o n a l  i n j u r y '  means 

any i n j u r y  r e s u l t i n g  from l i b e l ,  s l a n d e r ,  m a l i c i o u s  p r o s e c u t i o n ,  

o r  f a l s e  a r r e s t ,  any  b o d i l y  i n j u r y ,  s i c k n e s s ,  d i s e a s e ,  o r  d e a t h  

s u s t a i n e d  by any  p e r s o n  and caused  by an o c c u r r a n c e  f o r  which t h e  

S t a t e  may be h e l d  l i a b l e . "  S e c t i o n s  2-9-111 t h r o u g h  2-9-114, 

MCA, s p e l l  o u t  t h e  immunity which t h e  l e g i s l a t u r e  h a s  s e e n  f i t  to 

g r a n t  to  t h e  l e g i s l a t i v e  body, t h e  members, o f f i c e r s  and a g e n t s  

o f  t h e  j u d i c i a r y ,  t h e  g o v e r n o r ' s  o f f  ice and l o c a l  gove rnmen t  

o f f i c i a l s  d i s c h a r g i n g  o f f i c i a l  d u t i e s  a s s o c i a t e d  w i t h  a p p r o v i n g  
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o r  v e t o i n g  o r d i n a n c e ,  o r  w h i l e  i n v o l v e d  i n  l e g i s l a t i v e  a c t i v i t y  . 
S e c t i o n  2-9-305, MCA, s p e l l s  o u t  when t h e  gove rnmen ta l  e n t i t y  is 

t o  be j o i n e d  as a d e f e n d a n t  and p r o v i d e s  f o r  t h e  immun iza t i on  and 

i n d e m n i f i c a t i o n  o f  employees  whose n e g l i g e n c e  or w r o n g f u l  a c t ,  

e r r o r  o r  o m i s s i o n ,  or o t h e r  a c t i o n a b l e  c o n d u c t  gave  r ise  to t h e  

claim --- u n l e s s  t h e  claim is based  on a n  i n t e n t i o n a l  t o r t  or 

f e l o n i o u s  ac t  o f  t h e  employee .  

The a p p e l l a n t  a r g u e s  t h a t  t h e s e  code s e c t i o n s  mod i fy  and 

e x p l a i n  t h e  p r o v i s i o n s  of  t h e  l i b e l  s t a t u t e  and show t h a t  t h e  

immuni ty  g r a n t e d  i n  l i b e l  a c t i o n s  is n o t  a b s o l u t e  b e c a u s e  it d o e s  

n o t  c o v e r  torts  t h a t  are i n t e n t i o n a l  o r  f e l o n i o u s .  The r e spon -  

d e n t  c o u n t e r s  t h i s  a rgumen t  by  p o i n t i n g  o u t  t h a t  s e c t i o n  

2 - 9 - 1 0 1 ( a ) ,  MCA, p r o v i d e s :  

" ' C l a i m '  means any  claim a g a i n s t  a governmen- 
t a l  e n t i t y ,  f o r  money damages o n l y ,  which any  
p e r s o n  is l e g a l l y  e n t i t l e d  to r e c o v e r  as  
damages  b e c a u s e  of p e r s o n a l  i n j u r y  or p r o p e r t y  
damage c a u s e d  by a n e g l i g e n t  o r  w r o n g f u l  act  
o r  o m i s s i o n  commit ted by any  employee of t h e  
g o v e r n m e n t a l  e n t i t y  w h i l e  a c t i n g  w i t h i n  t h e  
s c o p e  of  h i s  employment,  u n d e r  c i r c u m s t a n c e s  
whe re  t h e  g o v e r n m e n t a l  e n t i t y  i f  a p r i v a t e  
p e r s o n ,  would be l i a b l e  to t h e  c l a i m a n t  f o r  
s u c h  damages u n d e r  t h e  laws of t h e  s t a t e . "  

I n  t h e  c a s e  o f  S t a t e  e x  r e l .  B y o r t h  v .  D i s t r i c t  C o u r t  

( 1 9 7 7 ) r  1 7 5  Mont. 6 3 ,  67 ,  572 P.2d 201 ,  203,  t h i s  C o u r t  s t a t e d :  

" t h e  T o r t  C l a i m s  A c t  a t t a c h e s  l i a b i l i t y  to t h e  S t a t e  i n  t h e  same 

manner  and to t h e  same e x t e n t  t h a t  l i a b i l i t y  a t t a c h e s  t o  a  p r i -  

v a t e  p e r s o n . "  T h e r e  can  be no l e g a l  e n t i t l e m e n t  to r e c o v e r y  f o r  

l i a b i l i t y  when t h e  a c t i o n  compla ined  of  d o e s  n o t  f a l l  w i t h i n  t h e  

d e f i n i t i o n  of  a t o r t .  B e f o r e  a w r i t i n g  is c o n s i d e r e d  a n  

a c t i o n a b l e  l i b e l ,  t h e  Montana s t a t u t e  r e q u i r e s  t h a t  it be u n p r i -  

v i l e g e d .  Once t h e  d e t e r m i n a t i o n  is made t h a t  t h e  w r i t i n g  is p r i -  

v i l e g e d ,  no  a c t i o n a b l e  t o r t  e x i s t s  and t h e r e  is no  l e g a l  

e n t i t l e m e n t  to r e c o v e r y .  The t w o  code s e c t i o n s  are complemen- 

t a r y ,  and no c o n s t i t u t i o n a l  v i o l a t i o n  e x i s t s .  

5 .  The f i f t h  a rgument  which t h e  a p p e l l a n t  r a i s e s  i n  oppos i -  

t i o n  t o  t h e  r e s p o n d e n t ' s  mo t ion  f o r  summary judgment  is t h a t  t h e  

U n i t e d  S t a t e s  Supreme C o u r t ,  i n  t h e  case of Butz v .  Econmou  



( 1 9 7 8 ) r  438 U.S. 478 ,  98 S .C t .  2894,  57 L.Ed.2d 895 ,  i m p l i e d l y  

o v e r r u l e d  i ts  e a r l i e r  d e c i s i o n  i n  Barr v.  Matteo, s u p r a .  

A p p e l l a n t  a r g u e s  t h a t  b e c a u s e  t h i s  C o u r t  i n  S t o r c h ,  s u p r a ,  r e l i e d  -- 

o n  Barr i n  s u p p o r t  of  i ts d e c i s i o n ,  S t o r c h  is no l o n g e r  good l a w .  

The Bu tz  case arose unde r  42 U.S.C., s e c t i o n  1 9 8 3 ,  and c o n s i d e r e d  

t h e  i s s u e  of  w h e t h e r  a  f e d e r a l  o f f i c i a l  is p e r s o n a l l y  immune i f ,  

i n  t h e  c o u r s e  of  e n f o r c i n g  a s t a t u t e ,  he i n f r i n g e s  someone ' s  

c o n s t i t u t i o n a l  r i g h t s .  F e d e r a l  o f f i c i a l s  may n o t ,  w i t h  i m p u n i t y ,  

d i s c h a r g e  t h e i r  d u t i e s  i n  a way t h a t  is known to them to v i o l a t e  

t h e  c o n s t i t u t i o n  o r  t r a n s g r e s s  a c l e a r l y  e s t a b l i s h e d  c o n s  t i t u -  

t i o n a l  r u l e .  

I n  answer  t o  t h i s  a rgument  t h e  r e s p o n d e n t  f i r s t  p o i n t s  o u t  

t h a t  t h i s  l a w s u i t  a r i ses  u n d e r  s t a t e  l a w  a n d ,  as s u c h ,  t h i s  

C o u r t  h a s  t h e  f i n a l  s a y  as t o  t h e  s t a t e  l a w  g o v e r n i n g  t h e  s u i t .  

T h i s  r u l e  is c l e a r l y  i m p l i e d  i n  t h e  h o l d i n g  of Erie R a i l r o a d  v.  

Tompkins ( 1 9 3 8 ) ,  304 U.S. 6 4 ,  7 8 ,  58 S . C t .  8 1 7 ,  8 2 2 ,  8 2  L.Ed. 

1188:  

" E x c e p t  i n  matters governed  b y  t h e  F e d e r a l  
C o n s t i t u t i o n  or by A c t s  of  C o n g r e s s ,  t h e  l a w  
t o  be a p p l i e d  i n  any  c a s e  is t h e  law of t h e  
S t a t e .  And w h e t h e r  t h e  l a w  of  t h e  S t a t e  s h a l l  
b e  d e c l a r e d  by  i t s  L e g i s l a t u r e  i n  a s t a t u t e  or 
b y  i ts  h i g h e s t  C o u r t  i n  a d e c i s i o n  is n o t  a 
matter o f  f e d e r a l  c o n c e r n .  T h e r e  is no  
f e d e r a l  g e n e r a l  common l a w .  C o n g r e s s  h a s  no 
power  to d e c l a r e  s u b s t a n t i v e  r u l e s  of common 
l a w  a p p l i c a b l e  i n  a S t a t e  w h e t h e r  t h e y  be 
loca l  i n  t h e i r  n a t u r e  o r  ' g e n e r a l ,  be  t h e y  
commerc i a l  l a w  or a p a r t  of t h e  l a w  of  t o r t s .  
And no  c l a u s e  i n  t h e  C o n s t i t u t i o n  p u r p o r t s  to 
c o n f e r  s u c h  a power upon t h e  f e d e r a l  c o u r t s . "  

The S t o r c h  d e c i s i o n  b e i n g  t h e  l a t es t  pronouncement  by t h i s  C o u r t  

o n  t h e  i s s u e  o f  s t a t u t o r y  p r i v i l e g e  i n  l i b e l  a c t i o n s ,  t h e  d e c i -  

s i o n  is s t i l l  good law. 

I n  S t o r c h ,  t h i s  C o u r t  s t a t e d  t h a t  i n  o r d e r  t o  t a k e  a d v a n t a g e  

o f  t h e  a b s o l u t e  p r i v i l e g e  p r o v i d e d  u n d e r  s e c t i o n  27-1-804 ( I ) ,  

MCA: 

" t h e  o n l y  r e q u i r e m e n t  [ i s ]  t h a t  t h e  i n t r a d e -  
p a r t m e n t  communica t ion  be one  r e n d e r e d  w h i l e  
engaged  i n  a n  ' o f f i c i a l  d u t y .  ' "  S t o r c h ,  1 6 9  
Mont. a t  1 8 1 ,  545 P.2d a t  647. 

I f  t h e  r e s p o n d e n t ' s  a c t i o n s  f a l l  w i t h i n  t h i s  e x c e p t i o n ,  t h e n  t h e  



memorandum i n  q u e s t i o n  would be a b s o l u t e l y  p r i v i l e g e d  w i t h i n  t h e  

s t a t u t e  and a n  a b s o l u t e  d e f e n s e  to t h e  l i b e l  a c t i o n  found i n  t h e  

o r i g i n a l  c o m p l a i n t  and Count  I o f  t h e  amended c o m p l a i n t .  

S e c o n d l y ,  t h e  r e s p o n d e n t  p o i n t s  o u t  t h a t  t h e  Bu tz  case d i d  

n o t  o v e r r u l e  -- Barr . The cases i n v o l v e d  d i f f e r e n t  i s s u e s .  I n  

Barr ,  t h e  q u e s t i o n  was w h e t h e r  a f e d e r a l  o f f i c e r  c o u l d  be h e l d  -- 

l i a b l e  f o r  t h e  t o r t  of  d e f a m a t i o n  based  on a p u b l i c a t i o n  i s s u e d  

w i t h i n  t h e  o f f i c i a l ' s  a u t h o r i t y .  B u t z ,  on t h e  o t h e r  hand ,  was a 

s e c t i o n  1983  a c t i o n ,  which c o n s i d e r e d  t h e  i s s u e  of a f e d e r a l  

o f f i c i a l ' s  p e r s o n a l  immunity where ,  i n  t h e  c o u r s e  of e n f o r c i n g  a 

s t a t u t e ,  t h e  f e d e r a l  o f f i c i a l  i n f r i n g e s  someone ' s  c o n s t i t u t i o n a l  

r i g h t s .  Moreover ,  t h i s  C o u r t  i n  Bu tz  r e c o g n i z e d  t h a t  i ts d e c i s i o n  

was c o n s i s t e n t  w i t h  -- Barr.  A t  438 U.S. 507 ,  t h e  C o u r t  s t a t e d :  

"We t h e r e f o r e  h o l d  t h a t ,  i n  a s u i t  f o r  damages 
a r i s i n g  f rom u n c o n s t i t u t i o n a l  a c t i o n ,  f e d e r a l  
e x e c u t i v e  o f f i c i a l s  e x e r c i s i n g  d i s c r e t i o n  are 
e n t i t l e d  o n l y  t o  t h e  q u a l i f i e d  immunity spe-  
c i f i e d  i n  S c h e u e r  [ S c h e u e r  v.  Rhodes ,  416 U.S. 
2321 s u b j e ~ ~ o t h o s e  e x c e p t i o n a l  s i t u a t i o n s  
whe re  it is d e m o n s t r a t e d  t h a t  a b s o l u t e  immu- 
n i t y  is e s s e n t i a l  f o r  t h e  c o n d u c t  of  t h e  
p u b l i c  b u s i n e s s .  

"The S c h e u e r  p r i n c i p l e  of o n l y  q u a l i f i e d  immu- 
n i t y  f o r  c o n s t i t u t i o n a l  v i o l a t i o n s  is con- 
s i s t e n t  w i t h  Barr v.  Matteo, . . ." 

J u s t i c e  R e h n q u i s t ,  j o i n e d  b y  t h e  Ch ie f  J u s t i c e ,  J u s t i c e  

S t e w a r t  and J u s t i c e  S t e v e n s ,  i n  a  s e p a r a t e  o p i n i o n ,  s t a t e d  t h e  

f o l l o w i n g  a t  438 U.S. 522: 

"Here  t h e  C o u r t  a t  l ea s t  r e c o g n i z e s  and r e a f -  
f i r m s  t h e  minimum p r o p o s i t i o n  f o r  which B a r r  
s t a n d s - - t h a t  e x e c u t i v e  o f f i c i a l s  are a b s o l u -  
t e l y  immune a t  l eas t  from a c t i o n s  p r e d i c a t e d  
o n  common-law claims as long  as  t h e y  are 
a c t i n g  w i t h i n  t h e  o u t e r  l i m i t s  of  t h e i r  
a u t h o r i t y .  ( C i t a t i o n  o m i t t e d .  ) B a r r  is 
d i s t i n g u i s h e d ,  however ,  on  t h e  ground t h a t  it 
d i d  n o t  i n v o l v e  a  v i o l a t i o n  of  ' t h o s e  fun-  
d a m e n t a l  p r i n c i p l e s  of f a i r n e s s  embodied i n  
t h e  c o n s t i t u t i o n .  ' " ( C i t a t i o n  o m i t t e d  . )  

From t h i s  l a n g u a g e  w e  c a n  see t h a t  B a r r ,  r e l i e d  upon by t h i s  

C o u r t  to s u p p o r t  i ts d e c i s i o n  i n  S t o r c h ,  - was n o t  o v e r r u l e d  by t h e  

U n i t e d  S t a t e s  Supreme C o u r t  i n  Bu tz .  A d d i t i o n a l l y ,  S t o r c h  is 

w i t h i n  t h e  modern t r e n d  of  t h e  l a w  which e x t e n d s  to lower  p u b l i c  

o f f i c i a l s  a n  a b s o l u t e  p r i v i l e g e  i n  r e g a r d  to s t a t e m e n t s  made i n  



c o n n e c t i o n  w i t h  t h e  h i r i n g  and d i s c h a r g e  of employees .  S e e ,  26 

ALR 3 r d  492.  

A s  a f i n a l  c o n t e n t i o n ,  a p p e l l a n t  u r g e s  t h a t  r e l i a n c e  upon 

S t o r c h  would be m i s p l a c e d  i n  t h i s  case b e c a u s e ,  i n  S t o r c h ,  t h e  

p l a i n t i f f  a s k e d  t h e  C o u r t  to r e a d  i n t o  t h e  s t a t u t e  on p r i v i l e g e d  

communica t i ons  t h a t  t h e r e  mus t  be a n  a b s e n c e  of malice b e f o r e  

s u c h  a d e f e n s e  w i l l  a r i s e .  N o  such  claim is made i n  t h i s  case; 

t h e r e f o r e ,  t h e  r e s p o n d e n t  asser ts  t h a t  r e l i a n c e  on  S t o r c h  is 

i n a p p r o p r i a t e  b e c a u s e  t h e  l a n g u a g e  c i t e d  by  t h e  r e s p o n d e n t  is 

d i c t u m  n o t  r e l a t i n g  to  i s s u e s  s p e c i f i c a l l y  p r e s e n t e d  to t h e  

C o u r t .  

The d e f e n d a n t  i n  S t o r c h  s p e c i f i c a l l y  r e l i e d  on  a b s o l u t e  -- 

p r i v i l e g e  u n d e r  t h e  s t a t u t e  a s  a c o m p l e t e  d e f e n s e  to t h e  l i b e l  

c l a i m e d .  When t h e  p l a i n t i f f  a t t a c k e d  t h e  p r o p r i e t y  of  t h e  

d e f e n s e  by  a l l e g i n g  t h a t  t h e  s t a t u t e  r e q u i r e s  a n  a b s e n c e  of 

malice, t h e  C o u r t  n e c e s s a r i l y  had t o  d e t e r m i n e  what r e q u i r e m e n t s  

m u s t  be m e t  b e f o r e  t h e  d e f e n s e  of a b s o l u t e  p r i v i l e g e  a r i ses .  The 

r e s o l u t i o n  of  t h e  i s s u e  was n e c e s s a r y  to t h e  C o u r t ' s  d e c i s i o n  and 

t h e r e f  o r e  n o t  d i c t u m .  

6 .  A p p e l l a n t  a l l e g e s  t h a t  it is imprope r  i n  a l i b e l  case to 

g r a n t  a m o t i o n  f o r  summary judgment  and d i s m i s s a l  i n  l i g h t  of 

A r t .  11, S e c .  7 ,  1972  Mont .Const .  T h i s  p r o v i s i o n  g i v e s  to j u r i e s  

t h e  r i g h t  to d e t e r m i n e  b o t h  t h e  l a w  and t h e  f a c t s  i n  a l i b e l  

c a s e .  A p p e l l a n t  a r g u e s  t h a t  t h e  j u r y  h e r e  mus t  be g i v e n  t h e  

r i g h t  to d e t e r m i n e  w h e t h e r  t h e  d e f e n d a n t  c an  p r o p e r l y  r e l y  upon 

t h e  a b s o l u t e  p r i v i l e g e  u n d e r  s e c t i o n  27-1-804, MCA. 

The i s s u e  h a s  been  c l e a r l y  s e t t l e d  by t h i s  C o u r t  i n  G r i f f i n  

v .  O p i n i o n  P u b l i s h i n g  Company ( 1 9 4 3 ) ,  1 1 4  Mont. 502 ,  138 P.2d 

5 8 0 ,  and Manley v.  Harer ( 1 9 2 8 ) ,  8 2  Mont. 30 ,  264 P. 937 .  I n  

Manley,  t h e  C o u r t  h e l d  t h a t  where  t h e r e  is a f a i l u r e  to e s t a b l i s h  

a n  e s s e n t i a l  e l e m e n t  of  t h e  c a u s e  of a c t i o n ,  t h e  c a s e  becomes o n e  

o f  l a w  f o r  t h e  C o u r t .  S e e ,  also Cooper  v. Romney ( 1 9 1 4 ) ,  49 

Mont. 1 1 9 ,  1 4 1  P. 289.  

7 .  A p p e l l a n t  raises o n e  f i n a l  a rgumen t  i n  o p p o s i t i o n  to 



r e s p o n d e n t ' s  mo t ion  f o r  summary judgment  . The a p p e l l a n t  c o n t e n d s  

t h a t  summary judgment  would n o t  be p r o p e r  because  a  d i s p u t e d  

q u e s t i o n  o f  f a c t  is o u t s t a n d i n g .  Based on a p p e l l a n t ' s  a f f i d a v i t ,  

b r i e f s  and p l e a d i n g s ,  it is argued  t h a t  t h e  q u e s t i o n  of w h e t h e r  

a p p e l l a n t ' s  a c t i o n s  were a p r o p e r  d i s c h a r g e  of  an o f f i c i a l  d u t y  

i s  s t i l l  d i s p u t e d .  

I n  t h e  case o f  S t a t e  ex r e l .  C i t y  Motor Company v .  D i s t r i c t  

C o u r t  ( 1 9 7 4 ) r  166  Mont. 5 2 ,  5 5 ,  530 P.2d 486 ,  487,  t h i s  C o u r t  

g a v e  c i t a t i o n  t o  Moore ' s  F e d e r a l  P r a c t i c e  D i g e s t  and no t ed  t h a t  a 

p a r t y  o p p o s i n g  a mo t ion  f o r  summary judgment :  "mus t  p r e s e n t  

f a c t s  i n  p r o p e r  fo rm- -conc lu s ions  of  l a w  w i l l  n o t  s u f f i c e ;  and 

t h e  o p p o s i n g  p a r t y ' s  f a c t s  mus t  be material  and of a  s u b s t a n t i a l  

n a t u r e ,  n o t  f a n c i f u l ,  f r i v o l o u s ,  g a u z y ,  n o r  m e r e l y  s u s p i c i o n s  ." 
Rule  56 ( e )  o f  t h e  Montana R u l e s  of C i v i l  P r o c e d u r e  p r o v i d e s  t h a t  

s u p p o r t i n g  and o p p o s i n g  a f f i d a v i t s ,  " s h a l l  be made on p e r s o n a l  

knowledge ,  s h a l l  s e t  f o r t h  such  f a c t s  as would be a d m i s s i b l e  i n  

e v i d e n c e ,  and s h a l l  show a f f i r m a t i v e l y  t h a t  t h e  a f f i a n t  is com- 

p e t e n t  t o  t e s t i f y  to t h e  matter s t a t e d  t h e r e i n  . . . [and s h a l l  

show] t h a t  t h e r e  is  a  g e n u i n e  i s s u e  f o r  t r i a l . "  Rule  5 6 ( e )  

F4.R.Civ.P. Rule  5 6 ( c )  s t a t e s  t h a t  a mo t ion  f o r  summary judgment ,  

" s h a l l  be r e n d e r e d  f o r t h w i t h  i f  t h e  p l e a d i n g s ,  d e p o s i t i o n s ,  

a n s w e r s  t o  i n t e r r o g a t o r i e s ,  and a d m i s s i o n s  on f i l e ,  t o g e t h e r  w i t h  

t h e  a f f i d a v i t s ,  i f  any ,  show t h a t  t h e r e  is no g e n u i n e  i s s u e  as to 

a n y  m a t e r i a l  f a c t  and t h a t  t h e  moving p a r t y  is e n t i t l e d  to a 

judgment  as a m a t t e r  o f  law." Rule  5 6 ( c )  M.R.Civ.P. 

I n  t h e  case o f  Ha r l and  v .  Anderson ( 1 9 7 6 ) ,  1 6 9  Mont. 447,  

450 ,  548 P.2d 613,  615 ,  t h i s  C o u r t  n o t e d :  

" T h i s  C o u r t  h a s  on many o c c a s i o n s  commented 
upon t h e  n a t u r e  o f  t h e  b u r d e n  of p r o o f  
imposed on t h e  moving p a r t y  u n d e r  Rule 56 .  
The C o u r t  h a s  c o n s i s t e n t l y  h e l d  t h a t  t h e  p a r t y  
moving f o r  summary judgment  h a s  t h e  burden  of 
showing t h e  c o m p l e t e  a b s e n c e  of any  g e n u i n e  
i s s u e  a s  to  a l l  f a c t s  which are deemed 
i n a t e r i a l  i n  l i g h t  of  t h o s e  s u b s t a n t i v e  p r i n -  
c i p l e s  which e n t i t l e d  him t o  a judgment as a 
matter of l a w .  W e  have a l s o  h e l d  t h e  r u l e  
o p e r a t e s  t o  h o l d  t h e  movant to a ' s t r ic t  
s t a n d a r d 1  and t h a t :  

" ' .  . . To s a t i s f y  h i s  bu rden  t h e  movant must  
make a  showing t h a t  is q u i t e  c lear  what t h e  



t r u t h  is, and t h a t  e x c l u d e s  any real  d o u b t  as 
t o  t h e  e x i s t e n c e  o f  any  g e n u i n e  i s s u e  o f  
m a t e r i a l  f a c t .  . . I 1 '  Kober & K y r i s s  v.  S t e w a r t  
& B i l l i n g s  Deacones s  H o s p i t a l ,  148 Mont. 
1 1 7 ,  1 2 2 ,  417 P.2d 476 ,  478.  

"The d i s t r i c t  c o u r t  d o e s  n o t  f u n c t i o n  to a d j u -  
d i c a t e  g e n u i n e  i s s u e s  of f a c t  on a mo t ion  f o r  
summary judgment  c a u s e - - i t  m e r e l y  d e t e r m i n e s  
w h e t h e r  s u c h  i s s u e s  e x i s t .  Thus  t h e  p a r t y  
o p p o s i n g  t h e  mo t ion  w i l l  be i n d u l g e d  to t h e  
e x t e n t  of a l l  i n f e r e n c e s  which may be r ea son -  
a b l y  drawn from t h e  o f f e r e d  p r o o f .  M a l l y  v .  
A s a n o v i c h ,  149  Mont. 99 ,  1 0 5 ,  423  P.2d 294; 
J o h n s o n  v.  S t .  P a t r i c k ' s  H o s p i t a l ,  148  Mont. 
1 2 5 ,  417 P.2d 469." 

I n  d e t e r m i n i n g  w h e t h e r  d i s p u t e d  q u e s t i o n s  of  f a c t  r e m a i n  

o u t s t a n d i n g  i n  t h i s  case it s h o u l d  be k e p t  i n  mind t h a t  t h e  b a r e  

a s s e r t i o n s  found  i n  a p p e l l a n t ' s  b r i e f s  a r e  n o t  s u f f i c i e n t  to 

d e f e a t  a  mo t ion  f o r  summary judgment .  L i k e w i s e ,  t h e  c o n c l u s o r y  

s t a t e m e n t s  found i n  a p p e l l a n t ' s  a f f i d a v i t s  of  F e b r u a r y  1 3  and 2 4 ,  

t o  t h e  e f f e c t  t h a t  h i s  d i s m i s s a l :  "was n o t  done i n  t h e  p r o p e r  

d i s c h a r g e  of d u t y  i n  t h a t  it v i o l a t e d  c o n s t i t u t i o n a l  r i g h t s ,  b o t h  

S t a t e  and F e d e r a l ,  was n o t  done  i n  a c c o r d a n c e  w i t h  t h e  r e q u i r e -  

m e n t s  of  t h e  C o l l e c t i v e  B a r g a i n i n g  Agreement  and w a s  n o t  done  

w i t h i n  a n y  s u p e r s e d i n g  s t a t u t o r y  r e q u i r e m e n t s  . . ." a r e  n o t  

s u f f i c i e n t  to  d e f e a t  a mo t ion  f o r  summary judgment .  The 

a p p e l l a n t ' s  c o n c l u s i o n s  of  l a w  would c l e a r l y  n o t  be a d m i s s i b l e  

i n t o  e v i d e n c e  a t  t r i a l ,  and are n o t  p r o p e r l y  b e f o r e  t h i s  C o u r t .  

S e e ,  Rule  5 6 ( e )  M.R.Civ.P. 

I t  is conc luded  t h a t  t h e  a l l e g e d  l i b e l o u s  communica t ion  w a s  

a b s o l u t e l y  p r i v i l e g e d  u n d e r  t h e  s t a t u t e ,  which is c o n s  t i t u -  

t i o n a l l y  v a l i d ,  as  a consequence  o f  which t h e r e  is  no  

o u t s t a n d i n g  i s s u e  of  f a c t ,  and t h e  r e s p o n d e n t  is e n t i t l e d  to 

h a v e  h i s  mo t ion  for  summary judgment  g r a n t e d ,  e f f e c t i v e  a g a i n s t  

t h e  c a u s e  s t a t e d  i n  t h e  o r i g i n a l  c o m p l a i n t  and r e p e a t e d  as Count  

I i n  t h e  p roposed  amended c o m p l a i n t .  

W e  t u r n  now t o  a c o n s i d e r a t i o n  of t h e  r ema in ing  c o n s t i t u -  

t i o n a l  a t t a c k s  a g a i n s t  t h e  s t a t u t o r y  p r i v i l e g e  found i n  C o u n t s  I V  

and V o f  t h e  p roposed  amended c o m p l a i n t .  Count  I V  c o n t e n d s  t h a t  

r e l i a n c e  on t h i s  s t a t u t o r y  p r i v i l e g e  is a v i o l a t i o n  of t h e  p r i v i -  

l e g e s  and i m m u n i t i e s  c l a u s e  of t h e  f e d e r a l  c o n s t i t u t i o n ,  as w e l l  



as t h e  e q u a l  p r o t e c t i o n  c l a u s e ,  a s  it p e r m i t s  a l i b e l  which would 

b e  a c t i o n a b l e  a g a i n s t  any  o t h e r  p e r s o n .  Count  V a l l e g e s  t h a t  

r e l i a n c e  on t h e  s t a t u t o r y  p r i v i l e g e  is u n c o n s t i t u t i o n a l  . 
A p p e l l a n t ' s  c o n t e n t i o n  i n  Count  I V  o f  t h e  p roposed  amended 

c o m p l a i n t  is a n o v e l  i n t e r p r e t a t i o n  of t h e  c o n s t i t u t i o n ,  b u t  o n e  

w i t h o u t  mer i t .  

The p r i v i l e g e s  and i m m u n i t i e s  c l a u s e  of t h e  c o n s t i t u t i o n  pro-  

h i b i t s  a s t a t e  from d i s c r i m i n a t i n g  a g a i n s t  t h e  c i t i z e n s  of o t h e r  

s ta tes  where  t h e r e  is no s u b s t a n t i a l  r e a s o n  f o r  t h e  d i s c r i m i n a -  

t i o n  beyond t h e  f a c t  t h a t  t h e y  are c i t i z e n s  of  o t h e r  s t a t e s .  S e e  

Toomer v .  Witse l l  ( 1 9 4 8 ) ,  334 U.S. 385 ,  68 S .C t .  1156 ,  92  L.Ed. 

1460.  The i n q u i r y  i n  each  case is w h e t h e r  r e a s o n s  e x i s t  f o r  t h e  

d i s c r i m i n a t i o n ,  and w h e t h e r  t h e  d e g r e e  of d i s c r i m i n a t i o n  b e a r s  a 

close r e l a t i o n  t o  t h e  r e a s o n s .  

The s t a t u t o r y  p r i v i l e g e  a t  i s s u e  i n  t h i s  case c a n n o t  p o s s i b l y  

v i o l a t e  t h e  p r i v i l e g e s  and i m m u n i t i e s  c l a u s e .  A l l  p e r s o n s ,  be 

t h e y  c i t i z e n s  o f  Montana o r  c i t i z e n s  of any o t h e r  s t a t e  b r i n g i n g  

a  l i b e l  a c t i o n  i n  t h i s  s t a t e ,  are e q u a l l y  s u b j e c t  to t h e  s t a t u -  

t o r y  d e f e n s e  . 
T u r n i n g  to  t h e  i s s u e  of  e q u a l  p r o t e c t i o n ,  t h a t  i s s u e  is 

a n a l y z e d  by u s i n g  a  two- s t ep  p r o c e s s .  I n i t i a l l y ,  t h e  C o u r t  mus t  

c o n s i d e r  t h e  n a t u r e  of  t h e  c l a s s i f i c a t i o n  and t h e  i n d i v i d u a l  

i n t e r e s t s  a f f e c t e d ,  to d e t e r m i n e  what  l e v e l  of s c r u t i n y  is a p p l i -  

c a b l e  t o  t h e  c l a s s i f i c a t i o n s .  Memorial  H o s p i t a l  v .  Mar icopa  

County  ( 1 9 7 4 ) ,  415 U.S. 250,  94 S .Ct .  1076 ,  39 L.Ed.2d 306.  

U n l e s s  t h e  c l a s s i f i c a t i o n  t o u c h e s  on a fundamen ta l  r i g h t  ( s u c h  as 

r e l i g i o u s  f reedom,  f reedom o f  speech  or  a s s o c i a t i o n ,  p r i v a c y  or 

r i g h t  to t r a v e l ) ,  or  is drawn upon a n  i n h e r e n t l y  s u s p e c t  

d i s t i n c t i o n  ( s u c h  as race, r e l i g i o n  or a l i e n a g e ) ,  t h e  c o n s t i t u -  

t i o n a l i t y  of  t h e  s t a t u t o r y  d i s c r i m i n a t i o n  is presumed;  t h e  o n l y  

r e q u i r e m e n t  b e i n g  t h a t  t h e  c l a s s i f i c a t i o n  be r a t i o n a l l y  r e l a t e d  

t o  a l e g i t i m a t e  s ta te  i n t e r e s t .  N e w  O r l e a n s  v.  Dukes ( 1 9 7 6 ) r  427 

U . S .  297, 96 S .C t .  2513,  49 L.Ed.2d 511 .  " R a t i o n a l l y  r e l a t e d "  

means t h a t  t h e  c l a s s i f i c a t i o n  w i l l  be u p h e l d  i f  it h a s  a n y  - 



r a t i o n a l  b a s i s .  S e e ,  L i n d s l e y  v.  N a t u r a l  C a r b o n i c  G a s  C o .  

No f u n d a m e n t a l  r i g h t  or s u s p e c t  class is a t  i s s u e  h e r e ,  so 

t h e  C o u r t  s h o u l d  a p p l y  t h e  r a t i o n a l  r e l a t i o n  test .  The r a t i o n a l  

b a s i s  f o r  r e c o g n i z i n g  t h e  s t a t u t o r y  p r i v i l e g e  is o b v i o u s ,  and h a s  

a l r e a d y  been  d i s c u s s e d .  S e e  G r e g o i r e  v.  B i d d l e ,  s u p r a ,  q u o t e d  i n  

S t o r c h  . 
Equa l  p r o t e c t i o n  r e q u i r e s  t h a t  a l l  p e r s o n s  s h a l l  be t r e a t e d  

a l i k e  u n d e r  l i k e  c i r c u m s t a n c e s .  S e e ,  f o r  example  H a r t f o r d  C o .  

v .  H a r r i s o n  ( 1 9 3 7 ) r  3 0 1  U.S. 459, 57 S .Ct .  8 3 8 ,  8 1  L.Ed. 1223 .  

A s  n o t e d  above  i n  d i s c u s s i n g  t h e  p r i v i l e g e s  and i m m u n i t i e s  

c l a u s e ,  t h e  s t a t u t o r y  p r i v i l e g e  is e q u a l l y  a p p l i c a b l e  to a l l  who 

a r e  " l i b e l e d "  by p u b l i c  o f f i c i a l s  a c t i n g  w i t h i n  t h e  s c o p e  of 

t h e i r  employment.  Count  I V  o f  t h e  p roposed  amended c o m p l a i n t  h a s  

no  b a s i s  i n  l a w .  

The c o n s t i t u t i o n a l  i s s u e s  r a i s e d  by  t h e  a p p e l l a n t  i n  Count  V 

are e s s e n t i a l l y  v a r i a t i o n s  on  a theme which h a s  a l r e a d y  b e e n  

c o n s i d e r e d .  The a p p e l l a n t  c i tes  t h e  case of  N o 1 1  v.  C i t y  of 

Bozeman ( 1 9 7 5 ) ,  166  Mont. 504 ,  507 ,  534 P.2d 880 ,  8 8 1 ,  w h e r e i n  

t h i s  C o u r t  s a i d :  

"With  r e f e r e n c e  to t h e  s u b j e c t s  upon which t h e  
C o n s t i t u t i o n  s p e a k s ,  i ts  d e c l a r a t i o n s  are 
b i n d i n g  upon t h e  l e g i s l a t u r e ;  S t a t e  ex r e l .  
P i e r c e  v.  G ~ w d y ,  62 Mont. 1 1 9 ,  203  P .  1115 .  
C o n s t i t u t i o n a l  p r o v i s i o n s  are c o n c l u s i v e  upon 
t h e  l e g i s l a t u r e  and p r e v e n t  t h e  e n a c t m e n t  of  
a n y  law which e x t i n g u i s h e s  o r  l i m i t s  t h e  
powers  c o n f e r r e d  by  t h e  C o n s t i t u t i o n ;  S t a t e  
e x  r e l .  Bonner v.  Dixon,  59  Mont. 5 8 ,  1 9 5  P. 
841 ;  S t a t e  ex  re l .  DuFresne v .  Les l i e ,  1 0 0  
Mont. 449,  50 P.2d 959."  

A p p e l l a n t  a r g u e s  t h a t ,  i n  l i g h t  of  A r t .  11, S e c .  1 8 ,  1972  Mont. 

C o n s t .  which a b o l i s h e s  immunity f o r  g o v e r n m e n t a l  e n t i t i e s ,  

" e x c e p t  a s  may be s p e c i f i c a l l y  p r o v i d e d  by l a w  by a t w o - t h i r d s  

v o t e  of  e ach  House of  t h e  L e g i s l a t u r e , "  t h e  l e g i s l a t u r e ' s  a t t e m p t  

t o  expand t h e  c o n s t i t u t i o n a l  p r i v i l e g e  i n  l i b e l  a c t i o n s  u n d e r  

s e c t i o n  27-1-804, MCA, is u n c o n s t i t u t i o n a l  . A p p e l l a n t  c o n t e n d s  

t h a t  t h i s  s t a 1 : u t o r i l y  c r e a t e d  p r i v i l e g e  would n o t  s t a n d  up t o  

a p p e l l a n t ' s  c l e a r  c o n s t i t u t i o n a l  r i g h t  t o  be p r o t e c t e d  a g a i n s t  



l i b e l  u n d e r  A r t .  11, S e c .  7 ,  1972 Mont .Cons t .  T h i s  p r o v i s i o n  

g i v e s  e v e r y  p e r s o n  t h e  r i g h t  to speak  f r e e l y  and p u b l i s h  w h a t e v e r  

t h e y  p l e a s e  on any  s u b j e c t ,  b u t  makes them r e s p o n s i b l e  f o r  any  

a b u s e  o f  t h a t  l i b e r t y .  

A p p e l l a n t ' s  claims i n  r e g a r d  t o  Count  V a re  c l e a r l y  w i t h o u t  

merit.  The c o n s t i t u t i o n  d o e s  n o t  d e f i n e  l i b e l ,  j u s t  a s  it d o e s  

n o t  d e f i n e  t h e  e l e m e n t s  which make up any  o t h e r  a c t i o n a b l e  t o r t .  

T h i s  j o b  is l e f t  to t h e  c o u r t s  and t h e  l e g i s l a t u r e .  L i b e l  h a s  

a l w a y s  been  d e f i n e d  as a f a l s e  and u n p r i v i l e g e d  p u b l i c a t i o n .  T h i s  

i s  t r u e  u n d e r  Montana s t a t u t e ,  as w e l l  as u n d e r  common l a w  

p r i n c i p l e s .  I f  a  communica t ion  is p r i v i l e g e d ,  it is n o t  a n  

a c t i o n a b l e  l i b e l .  Such p r i v i l e g e s  were e s t a b l i s h e d  u n d e r  t h e  

common l a w  f o r  p u b l i c  p o l i c y  r e a s o n s .  S e e ,  G r e g o i r e  v.  B i d d l e ,  

s u p r a .  Because  s u c h  a communica t ion  is n o t  a t o r t ,  no  r e c o g n i z e d  

wrong h a s  been  s u f f e r e d  which would g i v e  rise to a  c a u s e  of 

a c t i o n .  Count: V o f  t h e  p roposed  amended c o m p l a i n t  is w i t h o u t  

l e g a l  f o u n d a t i o n .  

The judgment  of  t h e  Dis t r ic t  C o u r t  is a f f i r m e d .  

We c o n c u r :  U 
Chief  ~ u s t i c e  \ 



Mr. Justice John C. Sheehy, dissenting: 

I confess at the outset that I do not understand the 

foregoing opinion. Its ratio decidendi escapes me. Rather 

than attempting to refute what is in the foregoing opinion, 

therefore, I will here assert only what I think the rule in 

this case ought to be. 

This case comes to us on essentially two grounds: (1) 

that Aaron P. Small was deprived of due process when he was 

removed as chairman of the English department of Eastern 

Montana College; and (2) that in his removal, he was libelled. 

It is clear that Aaron P. Small was removed as chairman 

of the English department without being afforded due process 

as to his removal, including an evidentiary hearing where he 

would have the right to present favorable witnesses, and to 

confront and examine adverse witnesses. The grievance procedure 

provided in the collective bargaining agreement for the unit 

of which Small was a member is not a sufficient substitute for 

Small's right to come to the courts for protection of his con- 

stitutional due process rights. Section 1-3-204, MCA. I 

find no case cited in the foregoing opinion stating otherwise, 

and there could be none. 

In like manner, summary judgment should not be granted 

against Small on his first amendment claims, and his libel 

claims, on the ground of lack of specificity in the pleadings. 

NcRae gave as his reasons for dismissing Small as chairman 

his "inadequate leadership", his "failure to bring a polarized 

department into a smoother functioning unit", "acrimony had 

increased within the English department", and an allegation 

that Small had failed to effectively and conscientiously 

handle the administrative detail associated with his office. 



Small has answered that these allegations are false. What 

more specificity could he at this stage allege, if his 

contention is true that such statements are false? The 

District Court and this Court are applying here the specificity 

requirements of civil right actions under federal law as 

exemplified by Rotolo v. Borough of Charleroi (3rd Cir. 

19761, 532 F.2d 920, 923. In our state court, Small is not 

suing for a deprivation of his federal civil rights, but for 

his constitutionally protected rights under our state and 

federal constitution. In that situation, it should be 

recognized that our pleadings under the Montana Rules of 

Civil Procedure are notice pleadings only and that specificity 

occurs after discovery has been completed. Further, with 

regard to Small's libel action, there is a factual question 

existent as to whether he was discharged pursuant to "official 

action." The pleadings evince an underlying allegation that 

McRae was acting in concert with others to deprive Small of 

his chairmanship. Without further proceedings we cannot 

tell at this point whether "official action" was actually 

involved here or whether there was a drive to impugn his 

teaching and administrative integrity and ability in the 

guise of official action. That is an issue a jury should 

decide. 

For those reasons, I would set aside the summary judgment, 

and let the facts come to light as to which party should receive 

judgment in this case. Therefore, I dissent. 

Justice 



M r .  J u s t i c e  D a n i e l  J .  S h e a  c o n c u r r i n g .  

I a g r e e  w i t h  t h e  r e s u l t  r e a c h e d  by t h e  m a j o r i t y ,  b u t  n o t  i n  

i ts  r e a s o n i n g .  C l e a r l y ,  t h e r e  was n o  l i b e l .  And j u s t  as c l e a r l y ,  

t h e  p l a i n t i f f  s h o u l d  have  e x h a u s t e d  t h e  c o n t r a c t  g r i e v a n c e  p r o -  

c e d u r e s  b e f o r e  r e s o r t i n g  to  t h e  c o u r t s .  


